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NORTHERN  DISTRICT,  JULY  TERM,  1842  — CONTINUED. 


Lazarus  against  Follmer. 

If  money  be  made  upon  an  execution  in  favour  of  two  or  more  plaintiffs,  a  pay- 
ment to  any  one  of  them  is  good,  and  discharges  the  sheriff,  and  he  cannot  after- 
wards maintain  an  action  against  the  one  whose  receipt  he  took  for  it,  for  the  use 
of  the  other. 

The  charge  of  the  court  to  the  jury  in  one  cause  cannot  be  given  in  evidence 
in  another,  as  proof  that  that  suit  was  prosecuted  for  a  particular  use. 

ERROR  to  the  Common  Pleas  of  Ly coming  county. 

Peter  Lazarus  against  William  and  David  Follmer,  executors 
of  Adam  Follmer,  deceased.  Case  in  assumpsit.  The  whole  case 
is  fully  stated  in  the  opinion  of  the  Court. 

Miller and  Greenough,  for  plaintiff  in  error. 
Maynard,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — To  understand  this  case,  I  had  to  go  back  to  some 
previous  matters  which  I  proceed  to  state,  that  others  may  under- 
stand it.  Some  twenty-five  years  ago,  three  small  congregations, 
one  of  German  Lutherans,  one  of  German  Reformed,  and  one  of 
English  Presbyterians,  agreed  to  join  in  building  a  place  of  wor- 
rv.  —  2  (9) 
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ship.  None  of  these  congregations  was  then  incorporated,  and 
they  appointed  individuals  to  draw  up  the  terms  of  an  agreement. 
These  men  were  Henry  Lantz  and  Daniel  R.  Bright,  on  the  part 
of  the  Germans,  and  D.  Scudder  and  Samuel  Hepburn,  Esq.,  on  the 
part  of  the  Presbyterians.  They  appointed  Adam  Follmer,  Adam 
Gudekunst,  Daniel  R.  Bright,  and  Samuel  Chesnut,  as  a  building 
committee,  to  contract  for  materials  and  workmen,  and  superin- 
tend the  work.  Most  of  this  committee  were  storekeepers  or 
mechanics,  and  as  carpenters  or  masons  who  could  undertake  the 
whole  are  not  found  in  a  small  village,  as  Milton  then  was,  the 
committee  had  many  contracts,  and  each  member  of  the  commit- 
tee had  his  own  account  of  work  done  and  money  paid  by  him. 
Milton  increased  rapidly  in  population  and  wealth — each  denomi- 
nation of  Christians  has  now  its  own  church.  About  the  time  of  the 
separation  in  1825,  referees  were  appointed  to  adjust  the  accounts 
of  the  respective  congregations  with  each  other,  and  before  them 
were  produced  the  accounts  of  each  member  of  the  building  com- 
mittee, viz :  the  accounts  of  Chesnut,  of  Follmer,  of  Gudekunst, 
and  of  D.  R.  Bright,  who  were  all  then  alive  and  present.  This 
was  not  agreed  to  by  all ;  and  a  suit  was  brought  by  Lantz  and 
Bright  against  Hepburn  and  Scudder  on  the  articles  of  agreement. 
Bright  died,  and  Scudder  died,  and  Hepburn  refused  to  proceed 
on  part  of  defendants,  and  the  style  and  parties  to  the  suit  was  by 
consent  changed  and  stood : 

Henry  Lantz,  who  survived  D.  R.  Bright,  on  behalf  of  the  Ger- 
man Lutheran  congregation,  for  the  use  of  Adam  Follmer,  Adam 
Gudekunst,  and  Samuel  Nicely,  and  Hannah,  his  wife,  administra- 
tors of  D.  R.  Bright,  against  Robert  M'Guigan,  John  M.  Patton, 
and  others,  trustees  of  the  English  Presbyterian  Congregation  in 
the  borough  of  Milton,  as  representatives  of  said  congregation. 

There  was  also  an  agreement  that  the  persons  named  in  the  suit 
were  not  to  be  personally  liable,  but  recourse  was  to  be  had  to 
the  property  of  the  church  for  what  might  be  recovered.  The 
cause  was  tried — writ  of  error  taken  to  this  court;  the  judgment 
was  affirmed,  and  on  executions  the  interest  of  the  Presbyterians 
sold  and  struck  off  for  $800,  to  Adam  Follmer,  in  1831. 

This  suit  is  brought  to  recover  from  the  estate  of  Adam  Foll- 
mer, who  died  about  the  beginning  of  1832,  the  whole  sum  of 
$742,  being  the  balance  of  money  bid,  after  deducting  the  costs. 
Bright  had  died  about  1827,  and  Adam  Follmer  and  Hannah  the 
widow  of  Bright,  administered.  She  afterwards  married  Nicely. 
The  plaintiffs  contend  that  the  suit  and  recovery,  though  in  the  name 
of  Lantz,  was  for  the  use  of  Bright's  administrators ;  and  the  defend- 
ants contend  that  it  was  to  pay  money  advanced  by  Follmer  in 
the  lifetime  of  Bright,  to  pay  money  advanced  by  Gudekunst,  who 
was  never  administrator  of  Bright,  nor,  so  far  as  appears,  in  any 
way  connected  with  his  estate,  and  to  pay  Bright's  representa- 
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lives  for  money  advanced  by  Bright,  or  perhaps  to  the  German 
congregation,  if  it  had  paid  Follmer,  and  Gudekunst,  and  Bright. 

The  plaintiffs,  to  support  their  case,  offered  to  read  from  the 
record  of  that  case,  the  charge  of  Judge  Chapman,  in  the  case 
above  referred  to,  which  had  been  excepted  to  and  returned  with 
and  made  part  of  the  record.  It  began  with  this  sentence :  "  this 
action  is  brought  by  Henry  Lantz,  who  survived  Daniel  R.  Bright, 
in  behalf  of  the  German  Lutheran  Congregation,  for  the  use  of  the 
administrators  of  D.  R.  Bright,  deceased,  to  recover  from  the  de- 
fendants, trustees  of  the  English  Presbyterian  Congregation  in 
the  borough  oc  Milton,  a  sum  of  money  that  has  been  advanced,  as 
is  alleged,  more  than  their  moiety  or  half  part  of  the  expense  of 
building  of  the  Milton  church."  This  was  offered  for  the  purpose 
of  proving  that  the  administrators  of  D.  R.  Bright  were  the  per- 
sons for  whose  use  the  suit  was  prosecuted ;  and  for  the  purpose 
of  showing  that  Adam  Gudekunst,  Adam  Follmer  and  S.  Nicely 
and  wife,  were  considered  the  administrators  of  D.  R.  Bright. 
The  court  admitted  the  record  in  evidence,  but  refused  to  admit 
that  part  of  the  charge  above  quoted,  for  the  purpose  for  which  it 
was  quoted.  To  this  the  plaintiff  excepted. 

The  court  were  right :  no  question  was  raised  as  to  the  rights 
of  Gudekunst,  Follmer  and  Bright's  administrators ;  no  evidence 
given  as  to  the  amount  each  claimed  ;  no  proof  of  how  the  change 
of  plaintiffs  was  made,  or  at  whose  instance.  The  court  were  not 
called  on  to  give  an  opinion,  and  clearly  had  no  idea  of  affecting 
the  rights  of  those  now  before  the  court.  Besides,  the  court  would 
not  bind  the  plaintiffs  as  to  their  respective  proportions  of  the 
money  to  be  recovered.  That  was  not  the  matter  in  issue.  The 
recital  of  what  the  testimony  was  by  the  Judge  is  not  evidence, 
except  perhaps  in  very  special  cases. 

The  plaintiff  then  offered  from  the  record  above-mentioned,  as 
follows : — 

26th  of  January  1831,  jury  called.  Before  verdict,  defendants 
except;  verdict  for  plaintiff,  $1263.97.  Eodie,  judgment. 

No.  11,  April  term  1831,  fieri  facias.  Land  levied  and  con- 
demned. 

12th  of  April  1831,  writ  of  error  filed. 

Levied  on  the  undivided  half  part  of  the  church  and  building 
situate  in  the  borough  of  Milton,  called  "  Harmony  Church," 
bounded  on  or  near  Mahoning  street,  and  being  on  the  base  about 
40  by  50  feet,  and  in  height  two  stories. 

8th  of  July  1831,  judgment  affirmed  in  Supreme  Court — re- 
mittitur. 

No.  25th  of  August  1831,  venditioni  exponas  thus  returned : 
"  To  the  judges  within  named.  I  do  testify,  that  after  due,  public 
and  timely  notice  by  me  given  of  the  time  and  place,  I  did,  on 
Saturday  the  13th  day  of  August  1831,  expose  the  church  and 
building  within  mentioned  to  sale,  at  public  vendue  or  outcry,  and 
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sold  the  same  to  Adam  Follmer,  for  the  sum  of  $800 ;  which  sum, 
after  deducting  costs,  I  have  applied  to  the  payment  of  the  judg- 
ment." 

20th  of  August  1831,  Sheriff  Lazarus  acknowledged  deed  to 
Adam  Follmer  for  the  undivided  half  part  of  the  church  and  build- 
ing situate  in  the  borough  of  Milton,  called  "  Harmony  Church," 
sold  as  the  property  of  the  English  Presbyterian  Congregation  of 
the  borough  of  Milton. 

24th  of  February  1823,  letters  of  administration  to  Adam  Foll- 
mer and  Hannah  Bright,  upon  the  estate  of  Daniel  R.  Bright. 

6th  of  January  1831,  will  of  Adam  Follmer;  William  and 
David  Follmer,  executors. 

3d  of  August  1836,  discharge  of  Hannah  Nicely,  as  adminis- 
tratrix of  Daniel  R.  Bright,  deceased,  by  the  Orphans'  Court  of 
Northumberland  county. 

10th  of  July  1837,  letters  of  administration  de  bonis  non  to 
Abraham  Kreamer,  upon  the  estate  of  Daniel  R.  Bright. 

An  assignment  of  Peter  Lazarus,  of  all  his  right,  claim  and 
demand  in  the  suit,  to  Abraham  Kreamer,  administrator  of  Daniel 
R.  Bright ;  all  the  costs  of  suit  which  had  accrued,  and  such  as 
the  court  estimated  might  accrue,  having  been  paid  into  court. 

The  plaintiff  offered  to  prove  by  Peter  Lazarus,  that  he,  as 
sheriff  of  Northumberland  county,  delivered  a  deed  for  the  undi- 
vided half  part  of  the  brick  church  in  Milton,  called  the  "  Harmony 
Church,"  to  Adam  Follmer,  about  the  23d  of  November  1831,  and 
took  a  receipt  of  that  date  from  Adam  Follmer,  as  one  of  the  plain- 
tiffs in  the  judgment  on  the  record  for  the  purchase  money,  to  wit: 
the  sum  of  $800 ;  that  he  paid  only  $57.59f  of  the  purchase  money, 
which  was  applied  towards  the  payment  of  the  costs ;  the  balance, 
to  wit :  $742.40^,  never  was  paid.  The  defendants  objected,  on  the 
ground  that  it  contradicted  the  return  made  by  the  sheriff,  and 
disclosed  no  cause  of  action,  and  the  claim  was  barred  by  the 
Statute  of  Limitations. 

The  plaintiff  showed  and  read  release  of  10th  of  February  1842  ; 
Abraham  Kreamer,  administrator  de  bonis  non  of  Daniel  R. 
Bright,  deceased,  to  Peter  Lazarus.  It  was  admitted  that  Samuel 
Nicely  died  in  the  fall  of  1832. 

The  plaintiff  also  offered  the  receipt  of  November  23d  1831, 
signed  Adam  Follmer  and  Adam  Gudekunst,  for  the  sum  of 
$742.401 — the  balance  raised  on  the  sale  in  the  above  stated  suit, 
after  deducting  $57.59£  costs — in  full.  It  was  also  admitted  that 
Adam  Gudekunst  died  eight  or  ten  years  ago. 

The  above  was  the  whole  evidence  intended  to  be  laid  before  the 
jury  by  the  plaintiff,  except  that  the  plaintiff  also  offered  to  show 
that  Adam  Follmer  was  the  acting  administrator  of  Daniel  R. 
Bright,  did  the  whole  business,  and  received  all  the  compensation. 

The  defendant  showed  record  of  suit  against  Peter  Lazarus, 
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brought  July  21st  1837,  and  nonsuit,  January  9th  1840.  The 
court  rejected  the  evidence,  and  the  plaintiff  excepted,  and  assigned 
for  error,  that  "  the  court  erred  in  rejecting  the  evidence  offered 
at  the  trial,  contained  in  the  several  bills  of  exception." 

In  order  to  determine  whether  the  evidence  offered,  or  any  part 
of  it,  was  legal  evidence  in  the  case  trying,  we  must  remember 
that  that  cause  was  instituted  and  carried  on  to  decide  what  pro- 
portion of  the  expense  of  erecting  the  church  was  due  from  the 
Presbyterians,  and  it  decided  that  matter :  it  was  instituted  in  the 
names  of  Lantz  and  Bright,  on  behalf  of  the  Germans,  against 
Hepburn  and  Scudder,  on  part  of  the  Presbyterians.  Some  of  the 
parties  on  record  died,  some  were  changed  by  consent,  and  an 
agreement  was  filed  that  the  parties  on  record  should  not  be  per- 
sonally liable.  This  cause  is  to  try  whether  Bright's  estate  is 
entitled  to  all  the  money  recovered,  or  whether  Follmer's  or  Gude- 
kunst's  representatives  are  each  entitled  to  a  part,  and  how  much 
each  has  a  right  to.  The  parties  are  different ;  the  objects  in  con- 
test are  different;  the  evidence  must  be  different,  to  meet  the 
issues  here ;  even  depositions  taken  in  that  case,  could  not  be  evi- 
dence in  this.  The  only  purpose  for  which  that  record  could  be 
used  in  this  case,  was  to  show  the  amount  recovered.  It  was 
admitted  for  that  purpose  —  but  it  is  attempted  to  use  it  to  show 
that  Bright's  representatives  are  entitled  to  all  the  money  reco- 
vered, and  of  course,  that  Gudekunst  and  Follmer  are  not  entitled 
to  any  part  of  it.  It  is  not  evidence  for  this  purpose.  We  must 
see  that  the  evidence  offered  was  offered  as  making  out  the  plain- 
tiffs whole  case ;  in  this  point  of  view  it  was  rightly  rejected  by 
the  court.  No  part  of  it  was  evidence  to  prove  anything  not  in 
issue,  not  tried  nor  decided  in  that  case.  In  this  case  the  parties 
are  different — the  claim  is  against  a  different  party — the  dispute 
is  different  —  and  to  support  the  suit,  the  testimony  must  be  dif- 
ferent. The  plaintiff  here  must  prove  how  much  he  advanced  of 
his  own  funds — there  it  was  proved  how  much  the  Germans 
advanced,  how  much  Follmer  paid,  how  much  Gudekunst  paid — 
and  it  was  not  in  issue,  not  tried,  not  decided  how  much  each  was 
entitled  to.  Generally,  when  a  suit  is  marked  for  the  use  of  a 
person,  he  is  entitled  to  receive  the  money — if  for  the  use  of  several 
persons,  any  one  may  receive  it,  and  his  receipt  to  the  sheriff  is 
good,  and  discharges  the  officer — at  least  this  would  be  the  case 
unless  notice  not  to  pay  all  to  one  has  been  given.  There  is 
enough  difficulty  and  responsibility  on  a  sheriff  already.  If 
where  there  are  several  plaintiffs  who  recover,  and  no  notice  to 
the  contrary  is  given  to  the  sheriff,  and  he  pays  the  money  to  one 
or  two  of  them,  he  has  nothing  to  do  with  their  disputes  about 
their  respective  proportions.  Perhaps  the  case  in  1  Watts  351, 
where  the  sheriff  paid  to  one  judgment  creditor  more  than  was 
due  on  his  judgment,  may  not  apply  to  a  case  like  this,  where  a 
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sheriff  pays  on  the  only  judgment,  the  exact  amount  of  it,  and  the 
claimants  to  interest  in  that  judgment  contend  about  the  amount 
of  their  respective  interests ;  with  this  the  sheriff  has  nothing  to  do, 
and  it  is  not  easy  to  see  how  he  can  maintain  this  suit. 

Judgment  affirmed. 


Killam  against  Preston. 

Assumpsit  will  not  lie  by  one  partner  to  recover  from  the  other  a  balance  due 
upon  the  settlement  of  their  partnership  account,  without  proof  of  an  express 
promise  to  pay. 

A  partnership  account  stated  by  one  partner  after  the  dissolution,  and  presented 
to  the  other,  who  retains  it  in  his  possession  for  more  than  a  year  without  objec- 
tion to  it,  is  not  sufficient  evidence,  upon  which  a  recovery  of  the  balance  appear- 
ing to  be  due  upon  it,  may  be  had.  Nor  is  the  copy  of  such  account  retained  by 
the  plaintiff  evidence  at  all,  without  notice  to  produce  the  original. 

ERROR  to  the  Common  Pleas  of  Wayne  county. 

Warner  M.  Preston  against  Jacob  Killam.  This  was  an  action 
on  the  case  in  assumpsit.  The  case  is  fully  stated  in  the  opinion 
of  the  court. 

Wheeler  and  Case,  for  plaintiff  in  error.  This  partnership  had 
been  dissolved  for  two  years  and  a  half,  when  one  of  the  partners 
makes  up  an  account  and  sends  it  to  the  other,  and  this  was 
decided  by  the  court  below  to  be  sufficient  evidence  for  a  recovery ; 
and  not  only  that,  but  for  a  recovery  of  the  whole  balance,  which 
even  if  the  account  were  right,  was  double  the  amount  he  was  enti- 
tled to.  These  parties  were  raftsmen,  and  not  subject  to  those 
rules  of  mercantile  law  which  give  effect  to  accounts  rendered  in 
the  course  of  a  correspondence.  1  Story  Com.  500,  pi.  526.  Be- 
sides, the  account  given  in  evidence  was  but  a  copy  of  what  the 
plaintiff  alleged  to  be  the  ground  of  his  action. 

Fuller,  contra.  These  parties  were  partners,  and  come  pecu- 
liarly within  that  rule  which  requires  the  party  who  receives  an 
account  rendered  to  make  his  objections,  if  he  has  any,  within  a 
reasonable  time.  2  Vern.  276;  2  Vez.  Jr.  239;  3  Johns.  Chan. 
569;  2  Mk.  252;  7  Cranch  147;  1  Binn.  191.  The  objection 
that  the  paper  given  in  evidence  was  but  a  copy  was  not  made  in 
the  court  below. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  April  1837,  the  plaintiff  and  defendant  entered 
into  a  partnership  for  the  purpose  of  buying  and  selling  lumber, 
which  was  continued  until  the  latter  end  of  August  in  the  same 
year,  when  they  gave  up  the  business.  Something  better  than 
two  years  afterwards,  Preston  made  out  an  account  of  their  part- 
nership transactions,  stating  the  moneys  paid  out  and  received  by 
each,  and  showing  a  difference  in  his  own  favour  of  $473.65.  He 
made  out  duplicates  of  this  statement  of  their  accounts,  and  placed 
them  in  the  hands  of  a  Mathias  Moggridge,  who,  after  comparing 
the  one  with  the  other,  to  see  that  they  corresponded,  delivered 
one  of  them,  at  the  request  of  Preston,  to  Killam,  who  resided 
about  14  miles  from  Preston,  telling  Killam  that  Preston  had  sent 
it  to  him.  Nearly  a  year  afterwards,  Preston  receiving  no  com- 
munication or  reply  of  any  kind  from  Killam,  instituted  this 
action  of  assumpsit,  for  the  purpose  of  recovering  the  $473.65, 
which,  it  would  seem,  he  considered  to  be  the  balance  in  his 
favour,  coming  from  Killam  upon  a  settlement  of  their  partner- 
ship accounts.  In  the  declaration  there  are  three  counts  :  one  for 
money  lent  and  advanced;  the  second  for  money  had  and  received; 
and  the  third  upon  an  account  stated. 

On  the  trial  of  the  cause,  the  plaintiff  offered  to  prove  by 
Mathias  Moggridge,  as  stated  above,  that  the  witness,  at  the 
request  of  the  plaintiff,  in  January  1840,  nearly  a  year  before  the 
commencement  of  this  suit,  had  delivered  to  the  defendant  a  true 
copy  of  the  account  as  stated  by  the  plaintiff,  which  was  produced 
in  court.  The  defendant  objected  to  this  evidence ;  but  the  court 
overruled  the  objection,  and  admitted  the  evidence;  to  which 
opinion  the  defendant  excepted;  and  this  forms  the  first  error 
assigned.  We  are  of  opinion  that  the  court  erred  in  receiving 
this  evidence.  For  the  statement  of  the  account  which  was 
delivered  by  the  plaintiff  to  the  defendant,  must  be  regarded  as 
the  original  paper,  and  the  one  to  which  the  defendant  gave  his 
assent,  if  he  gave  it  to  any.  It  was  the  only  one  shown  to  him ; 
and  was  certainly  the  best  evidence  of  its  contents,  whatever 
they  might  be.  The  duplicate  retained  by  the  plaintiff,  or  Mog- 
gridge, his  agent,  could  only  be  considered  as  a  copy ;  and  at  best, 
therefore,  but  secondary  evidence.  Hence,  the  plaintiff  was  not 
entitled  to  give  it  in  evidence.  He  ought,  a  reasonable  time 
before  the  trial  came  on,  to  have  given  notice  to  the  defendant,  or 
his  counsel,  to  produce  on  the  trial  of  the  cause,  the  statement  of 
the  account  which  was  delivered  to  the  defendant ;  and  after  this 
had  been  shown,  and  the  defendant  failed  to  produce  it,  the  plain- 
tiff might  then  have  given  the  copy  retained  by  him  in  evidence ; 
unless  it  be  that  the  original,  delivered  to  the  defendant,  would 
not  have  been  evidence,  if  produced.  The  original,  had  it  been 
produced,  taken  in  connection  with  evidence  of  the  defendant's 
having  asquiesced  in  the  account,  as  therein  stated,  might  have 
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been  some  evidence  of  his  admission,  though  at  most  very  slight, 
that  it  was  correct;  but  then,  of  itself,  it  would  not  have  furnished 
sufficient  legal  presumption  that  the  accounts  had  been  settled 
between  the  parties.  Lord  Clancarty  v.  Latouche,  (1  Ball  fy 
Beatt.  428);  Irvine  v.  Young,  (1  Sim.  4*  Stu.  333).  In  order, 
however,  to  enable  one  partner,  in  general,  to  maintain  an  action 
of  assumpsit  against  his  co-partner,  for  moneys  advanced  or 
received  on  account  of  their  partnership  transactions,  it  is  indis- 
pensably necessary  that  there  should  first  be  a  settlement  made 
of  the  same,  by  which  the  balance  in  favour  of  the  plaintiff  shall 
be  ascertained ;  for,  unless  there  be  a  balance  coming  to  him  on 
a  full  and  final  settlement  of  all  their  partnership  accounts,  it 
would  be  unjust  that  he  should  be  allowed  to  recover  moneys 
from  his  co-partner,  when  possibly,  upon  such  settlement,  it  may 
appear  that  he  is  indebted  to  the  partnership,  instead  of  being  a 
creditor.  Holmes  v.  Higgins,  (1  B.  fy  C.  74) ;  Fromont  v.  Coup- 
land,  (2  Bing.  170,  S.  C.  9  Eng.  Com.  Law.  Rep.  366) ;  Smith  v. 
Barrow,  (2  Term  Rep.  478,  per  Buller,  J.). 

But  besides  this,  it  would  seem,  from  the  weight  of  authority, 
that  there  must  not  only  be  a  final  settlement  and  balance  struck, 
but  an  express  promise  to  pay;  otherwise  the  action  cannot  be 
maintained.  Foster  v.  Allanson,  (2  Term  Rep.  479) ;  Fromont  v. 
Coupland,  (2  Bing.  170,  S.  C.  9  Eng.  Com.  Law.  Rep.  367.)  The 
only  authority  to  the  contrary,  that  I  am  aware  of,  is  a  nisi  prius 
decision  of  Gibbs,  C.  J.,  in  Rackstraw  v.  Imber,  (Holt's  JV.  P.  Ca. 
368,  S.  C.  3  Eng.  Com.  Law.  Rep.  132),  where  he  says  he  con- 
siders an  implied  undertaking  sufficient.  Hence  it  would  seem 
that  the  plaintiff  below  fell  far  short  of  proving  all  that  was  requi- 
site to  enable  him  to  maintain  this  action. 

The  remaining  error  is  an  exception  to  the  charge  of  the  court, 
in  instructing  the  jury  that  the  defendant,  by  keeping  the  account 
without  objecting  to  it,  made  it  necessary  for  him  to  show,  by 
proof,  that  the  account  was  not  correctly  stated ;  that  the 
defendant  being  in  the  same  county,  about  14  miles  from  the 
plaintiff,  and  having  kept  the  account,  without  making  any  objec- 
tion to  it,  for  a  year  before  the  commencement  of  this  action,  was 
to  be  taken  as  having  acquiesced  in  the  correctness  of  it ;  and  the 
plaintiff,  if  the  jury  believed  from  the  evidence  that  it  was  so, 
would  be  entitled  to  recover  the  balance  therein  stated  to  be  due 
him.  From  what  we  have  shown  the  law  to  be,  in  order  that  a 
partner  may  maintain  assumpsit  against  his  co-partner  for  a 
balance  claimed  to  be  due  on  a  settlement  of  their  partnership 
accounts,  it  is  manifest  that  the  court  erred  in  giving  the  instruc- 
tion here  complained  of  to  the  jury.  No  sufficient  evidence  was 
given  of  a  settlement  of  the  accounts  having  been  made  between 
them,  showing  a  balance  thereon  to  be  due  by  the  defendant  to 
the  plaintiff.  And  if  an  express  promise  be  requisite,  not  a  tittle 
of  evidence  was  even  offered  to  show  it,  nor  was  it  pretended  that 
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any  ever  had  been  made.  Besides,  had  there  been  evidence  given 
of  a  settlement,  and  a  promise  on  the  part  of  the  defendant  to  pay 
the  balance  stated  in  the  account,  the  court,  and  jury,  and  counsel, 
seem  all  to  have  fallen  into  a  great  error,  in  supposing  that  $473.65 
was  the  real  balance  due,  according  to  the  items  contained  in  the 
account.  It  was,  in  truth,  only  one-half  of  that  sum.  If  the 
defendant  were  made  to  pay  the  plaintiff  $473.65,  it  would  be  a 
complete  reversal  and  transposition  of  the  situation  of  the  parties. 
It  would  increase  the  defendant's  credits  to  the  present  amount  of 
the  plaintiff's  debits ;  and  deducted  from  the  latter,  as  it  must  be, 
if  paid,  would  reduce  the  plaintiff's  debits  to  the  present  amount 
of  the  defendant's  credits ;  but  one-half  the  sum  of  $473.65,  paid 
by  the  defendant  to  the  plaintiff,  will  make  the  debits  of  the  plain- 
tiff precisely  equal  to  the  credits  of  the  defendant. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Gray  against  Packer.          ^     <&/!/$. 

"  In  consideration,  &c.  I  hereby  grant,  bargain  and  sell  unto  the  said  P.  one- 
sixth  part  of  the  said  tract,  or  so  much  thereof  as  may  be  recovered  in  this  suit" 
held  to  be  a  present  conveyance,  and  of  a  life  estate  only. 

ERROR  to  the  (Common  Pleas  of  Northumberland  county. 

John  B.  Packer  and  others,  heirs  at  law  of  Samuel  J.  Packer 
deceased,  against  William  M.  Gray.  Ejectment  for  the  undivided 
sixth  part  of  a  tract  of  land.  The  plaintiffs'  claim  was  founded 
upon  the  following  paper : 

"  Johnston  &  Gray's  heirs  v.  Joseph  Wallis.  Ejectment  in  the 
Common  Pleas  of  Northumberland  county  for  440  acres  of  land  in 
Shamokin.  In  consideration  of  the  professional  services  of  S.  J. 
Packer,  I  hereby  grant,  bargain  and  sell  unto  the  said  Packer, 
one-sixth  part  of  the  said  tract,  or  so  much  thereof  as  may  be 
recovered  in  this  suit.  It  is  understood  that  if  nothing  is  recovered, 
the  said  Packer  is  to  charge  nothing  for  his  services.  Witness 
my  hand  and  seal,  August  11,  1834. 

WILLIAM  M.  GRAY,  [SEAL.]" 

The  only  question  in  the  cause  was  whether  this  entitled  Samuel 
J.  Packer,  Esq.  to  a  life  or  fee-simple  estate.  The  court  below 
was  of  opinion  that  the  plaintiffs  were  entitled  to  recover. 

IV.  — 3  B* 
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Donnel  and  Hepburn,  for  plaintiff  in  error,  argued  that  the 
instrument  was  a  present  conveyance,  and  of  a  life  estate,  and 
cited  Shep.  Touch.  101 ;  Com.  Dig.  tit.  Grant,  A.  2;  10  Watts  229 ; 
1  Ball.  139 ;  4  Kent's  Com.  6,  7 ;  2  Tenn.  Rep.  1 ;  4  Doll  349  ; 
1  Whart.  316 ;  3  Wash.  C.  C.  498 ;  2  Binn.  19. 

Greenough,  contra,  argued  that  it  was  the  fee-simple  estate 
which  was  involved  in  the  ejectment,  and  that  to  which  the  deed 
refers,  and  consequently  expresses  the  meaning  of  the  defendant 
that  he  was  to  convey  a  fee-simple  to  the  plaintiffs'  father.  1  Rawle 
377;  1  Yeates  399;  11  Serg.  #  Rawle  329;  Mew.  on  Con.  34. 
Equity  will  supply  the  want  of  words  of  inheritance  in  a  deed. 
1  Story's  Eq.  180 ;  Walker's  Introd.  273 ;  12  Pick.  322. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — If  the  instrument  in  question  were  to  be  con- 
sidered as  an  executory  agreement  to  convey,  and  not  as  a  present 
conveyance,  there  still  would  remain  a  question  whether  there  are 
words  sufficient  to  carry  the  fee,  or  any  circumstances  to  show 
that  such  was  the  intention  of  the  parties,  on  the  face  of  the  instru- 
ment. But  I  perceive  no  ground  on  which  it  can  be  considered 
an  executory  agreement.  It  is  a  direct  conveyance  of  one-sixth 
of  the  tract,  or  so  much  thereof  as  may  be  recovered,  without 
anything  farther  to  be  done  to  vest  the  legal  title.  It  embraces 
all  the  substantial  parts  of  a  deed.  Under  it  the  grantor's  legal 
estate  in  this  one-sixth  was  devested,  and  the  grantee  held  it  as 
tenant  in  common,  for  all  legal  purposes  whatever.  In  all  the 
cases  which  have  been  cited  where  the  instrument  was  construed 
executory,  although  some  of  the  words  imported  a  present  grant, 
yet  there  were  other  clauses  by  which  something  further  was  to 
be  done,  or  which  showed  it  to  be  the  design  of  the  parties,  from 
the  tenor  of  the  whole  instrument,  that  it  was  to  be  merely  execu- 
tory. Nothing  exists  here  which  leads  to  such  a  conclusion. 

Then  in  a  present  conveyance  the  rule  of  law  is,  that  without 
the  word  "  heirs,"  but  an  estate  for  life  passes.  That  estate  has 
expired,  and  the  heirs  of  the  grantee  acquired  nothing  by  inherit- 
ance. 

Judgment  reversed,  and  judgment  for  defendant. 
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Ulrich  against  Berger. 

Set-off  is  only  allowable  in  favour  of  a  defendant;  consequently  there  can  be  no 
such  thing  as  set-off  against  set-off. 

ERROR  to  the  Common  Pleas  of  Union  county. 

George  Ulrich  against  Jacob  Berger.  This  was  an  action  of 
debt  on  a  bond,  to  which  the  defendant  pleaded  payment  with 
leave  to  set-off;  and  under  this  plea  gave  in  evidence  a  single  bill 
of  the  plaintiff  for  $57.22.  For  the  purpose  of  showing  that  this 
single  bill  was  paid,  the  plaintiff  offered  in  evidence  the  account 
of  Jacob  Berger,  administrator  of  Jacob  Crotzer  deceased,  settled 
in  the  Orphans'  Court,  showing  a  balance  of  $507.24  in  his  hands, 
for  distribution  among  the  heirs,  of  whom  the  wife  of  the  plaintiff 
was  one  of  seven.  The  account  was  settled  in  1827,  and  the  wife 
of  the  plaintiff  died  in  1837.  This  evidence  was  objected  to  by 
the  defendant  and  rejected  by  the  court,  (Lewis,  President). 

Swineford,  for  plaintiff  in  error. 

Slenker,  contra,  argued  that  mutual  demands  do  not  extinguish 
each  other  by  mere  operation  of  law ;  9  Watts  179 ;  and  that  there 
cannot  be  a  set-off  against  a  set-off.  1  Rawle  279,  452 ;  4  Rawle 
468 ;  2  Watts  217. 

PER  CURIAM. — Set-off  is  a  creature  of  positive  law,  and  exists 
only  where  it  is  authorized  by  statute.  Our  Act  allows  it  only 
in  favour  of  a  defendant ;  and  there  consequently  cannot  be  such 
a  thing  as  set-off  against  set-off.  A  lawsuit  might  become  very 
inconveniently  complicated  were  it  otherwise,  as  the  contest  might, 
in  the  end,  be  shifted  from  its  original  ground,  and  a  plaintiff 
recover  a  different  and  greater  demand  than  the  one  laid  in  his 
declaration.  It  is  certain,  then,  that  the  law  did  not  apply  the 
debts,  in  this  case,  to  the  extinguishment  of  each  other ;  for  had 
there  been  such  a  principle  of  application  at  the  common  law,  a 
statute  of  set-off  would  have  been  unnecessary,  inasmuch  as  defal- 
cation would  have  been  actual  payment  in  every  case.  Now 
whether  the  parties  themselves  had  made  the  application  hi  this 
case,  was  all  that  remained  to  be  settled ;  and  it  was  properly 
submitted  to  the  jury  as  a  question  of  fact,  with  pertinent  remarks 
on  the  evidence.  This  is  the  whole  case  presented  by  the  record, 
and  we  see  no  principle  in  it  that  could  readily  be  made  a  subject 
of  error. 

Judgment  affirmed. 
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Menges  against  Oyster. 

A  sheriff's  sale  upon  a  mortgage  confers  no  title  on  the  purchaser  to  that  part 
of  the  land  which  lies  beyond  the  line  of  the  county  where  the  sale  was  made ; 
nor  does  it  aid  the  title  that  the  mortgagor  was  present  at  the  sale,  and  made  no 
objection,  but  on  the  contrary  encouraged  it,  by  bidding  himself,  and  after  the 
deed  was  acknowledged,  surrendered  the  possession,  and  looked  to  the  payment 
and  satisfaction  of  the  mortgage  and  other  liens  covered  by  the  purchase  money. 

WRIT  OF  ERROR  to  the  Common  Pleas  of  Northumberland 
county. 

This  was  an  action  of  ejectment  by  Elizabeth  Menges  and  others, 
heirs  at  law  of  Solomon  Menges,  deceased,  against  George  Oyster 
for  300  acres  of  land.  The  plaintiffs  proved  the  original  title  to 
have  been  vested  in  Solomon  Menges,  deceased,  and  that  they 
were  his  children  and  heirs  at  law. 

The  defendants  then  offered  in  evidence  a  mortgage  of  Solomon 
Menges  to  William  Parker,  dated  1st  of  June  1833,  to  secure  the 
payment  of  8800,  "  of  all  that  tract  of  land  situate  in  Turbet  and 
Muncy  Creek  townships,  in  the  counties  of  Lycoming  and  Northum- 
berland, containing  408  acres"  and  recorded  in  Lycoming  county 
the  llth  of  June  1833.  A  judgment  upon  this  mortgage,  in  Ly- 
coming county,  to  December  term  1838,  for  $595.98 ;  a  levari  facias 
to  April  term  1839,  upon  which  the  land  was  levied,  advertised 
as  described  in  the  mortgage,  and  sold  to  George  Oyster  for  $886 ; 
and  to  accompany  this  evidence  with  proof  that  the  mortgage  and 
sale  embraced  the  entire  tract  of  land,  lying  partly  in  Northum- 
berland and  partly  in  Lycoming ;  that  the  whole  tract  was  adver- 
tised for  sale  by  the  sheriff  of  Lycoming  county,  without  any 
notification  by  Solomon  Menges,  or  other  person,  of  exception, 
reservation  or  want  of  authority  in  the  sheriff  to  sell.  That  Solo- 
mon Menges  attended  the  sale  in  person,  and  bid  personally,  or 
by  his  son  John,  then  a  minor,  and  living  with  his  father,  Solo- 
mon thus  encouraging  the  said  sale,  and  not  intimating  any  objec- 
tion thereto ;  that  defendant  bid  also,  and  finally  became  the  pur- 
chaser, Solomon  Menges  or  his  son  being  the  next  highest  bidder. 
That  after  the  sale  Solomon  Menges  expressed  his  entire  satisfac- 
tion with  it,  declared  he  was  pleased  that  defendant  had  become 
the  purchaser,  and  that  he  had  paid  the  full  value  of  the  land. 
That  the  sheriff's  deed  was  acknowledged  in  open  court  to  the 
defendant  for  the  entire  tract  without  objection  of  any  kind ;  that 
defendant  paid  the  purchase  money  to  the  sheriff,  and  that  it  was 
applied  in  discharge  of  the  mortgage  covering  the  whole  tract  and 
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other  judgments  or  liens  against  Solomon,  on  which  satisfaction 
was  entered  on  his  requirement ;  that  defendant  went  into  posses- 
sion of  the  tract  on  the  delivery  thereof  by  Solomon,  and  com- 
menced improving  thereon,  preparing  for  the  erection  of  a  house 
thereon,  and  clearing  a  large  field  in  that  part  in  Northumberland 
county  in  full  view  of  plaintiff's  house.  That  he  hauled  wood 
very  frequently  from  the  clearing  past  the  door  of  Solomon  Menges, 
but  that  Solomon  never  intimated  any  claim  to  the  land  or  defect 
in  defendant's  title,  or  opposed  the  improvement,  but,  on  the 
contrary,  exchanged  a  lot  of  land  with  defendant  for  a  lot  on  that 
part  of  the  said  tract  lying  in  Northumberland  county,  receiving 
the  defendant's  deed  for  it,  based  alone  on  the  sheriff's  title ;  and 
that  after  the  sale  Solomon  refused  to  pay  the  taxes  on  that  part 
of  the  land  in  Northumberland  county,  and  referred  the  collector* 
to  George  Oyster  for  payment  as  owner. 

The  plaintiffs  objected  to  the  whole  of  the  evidence  offered,  on 
the  ground  that  the  sheriff  of  Lycoming  county  had  no  authority 
to  sell  the  land  in  dispute  which  lay  in  Northumberland  county, 
and  that  the  evidence  offered,  if  all  true,  would  confer  no  title  on 
the  defendant.  The  court  admitted  the  evidence,  and  sealed  a  bill 
of  exception. 

After  this  evidence  was  given,  the  plaintiffs  gave  evidence  to 
prove  that  Solomon  Menges  was  so  intemperate  in  his  habits  as 
to  be  generally  unfit  to  manage  his  business.  The  court  thus 
instructed  the  jury : 

"  Conceding,  for  the  present,  that  the  sale  in  Lycoming  is  ille- 
gal, as  to  that  part  of  the  land  situate  in  Northumberland  county, 
still  the  payment  of  the  money  and  its  application  to  the  satisfac- 
tion of  the  mortgage,  with  the  assent  of  the  mortgagor  and  mort- 
gagee, under  the  circumstances  stated  and  in  evidence,  create  an 
equity  in  favour  of  the  defendant,  which  entitles  him  to  stand  in 
the  place  of  the  mortgagee,  and  to  hold  the  possession  thus  law- 
fully acquired  until  justice  shall  be  done,  or  offered  to  be  done  to 
him.  The  plaintiffs  cannot  hold  the  land  and  the  money  both. 
The  evidence  given  of  the  intemperance  of  Solomon  Menges,  with- 
out any  proof  of  imposition  practised  by  the  defendant  upon  him, 
is  not  sufficient  to  discharge  him  from  the  obligations  of  equity. 
Intoxicated  or  sober,  he  was  bound  by  the  rules  of  good  con- 
science. The  court,  therefore,  instruct  the  jury,  that  under  the 
evidence  the  defendant  is  entitled  to  a  verdict." 

Donnel  and  Greenough,  for  plaintiffs  in  error.  To  all  judicial 
sales  the  rule  of  caveat  emptor  applies.  5  Serg.  fy  Rawle  225 ;  1 1 
Serg.  4%  Rawle  124.  The  purchase  is  made  from  an  officer,  whose 
authority  to  make  the  sale  is  matter  of  record,  open  to  the  inspec- 
tion of  purchasers.  And  here  it  is  contended,  that  a  party  de- 
fendant, by  his  conduct  or  acts,  may  extend  the  jurisdiction  of 
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the  court  and  its  official  process,  and  thus  trample  upon  those 
plain  principles  which  govern  such  cases.  What  did  the  defend- 
ant do?  Acquiesce  in  the  sale !  express  his  satisfaction  with  it! 
And  what  else  could  he  do  ?  He  had  no  control  over  the  subject ; 
his  notice,  or  withholding  of  it,  amounted  to  nothing.  We  have, 
then,  the  case  of  a  poor,  ignorant  and  unfortunate  defendant  wit- 
nessing the  sale  of  his  property,  supposing  it  to  be  all  lawful  and 
right,  and  not  having  intelligence  enough  during  his  life  to  under- 
stand the  subject.  It  is  said,  that  after  his  death  his  heirs  cannot 
have  the  error  corrected ;  equity  will  always  take  into  considera- 
tion the  ignorance  of  the  parties.  2  Rawle  90 ;  1  Story's  Eg.  377 ; 
1  Fonb.  Eq.  137;  1  Johns.  Chan.  512;  4  Johns.  Chan.  70;  5 
Watts  308. 

Jordan  and  S.  Hepburn,  contra.  It  cannot  be  doubted  that  all 
parties  believed  that  the  whole  of  the  land  was  offered  for  sale, 
and  that  the  price  bid  was  for  the  whole.  Taking  it  for  granted 
then  that  the  proceeding  under  which  the  sale  was  made  was 
irregular,  cannot  that  irregularity  be  cured  by  the  consent  of  the 
only  person  interested  ?  Suppose  the  defendant  to  have  made  a 
written  agreement  reciting  the  fact  that  the  sale  was  irregular 
because  the  land  lay  in  Northumberland  county,  but  that  he  was 
desirous  to  have  it  sold  for  the  best  price,  that  the  mortgage  and 
judgments  against  him  might  be  paid,  and  therefore  that  the  pur- 
chaser should  have  a  good  title  to  the  whole  under  the  sheriff's 
sale ;  can  it  be  doubted  that  the  purchaser  would  have  taken  a 
good  title  to  the  whole  ?  And  the  case  put  is  no  stronger  than 
the  one  at  bar.  The  defendant  appears  at  the  sale  when  the  whole 
land  is  offered  for  sale,  he  encourages  bidders,  he  bids  himself; 
when  the  sale  is  made  he  expresses  his  satisfaction  with  it ;  he 
receives  the  proceeds  by  having  it  applied  to  the  payment  of  his 
debts ;  he  actually  purchases  part  of  the  land  founded  upon  this 
sheriff's  title ;  and  after  all  this,  it  is  said  that  his  heirs,  who,  it  is 
to  be  remarked,  cannot  claim  to  have  one  spark  of  equity  more 
than  their  father  had,  are  entitled  to  recover  this  land  from  one 
who  has  honestly  paid  his  money  for  it.  13  Serg.  fy  Rawle  304 ; 
6  Watts  60;  8  Watts  280;  1  Rawle  170;  4  New.  Ham.  182;  7 
Serg.  6f  Rawle  467 ;  14  Johns.  446 ;  4  Doll.  436  ;  6  Watts  339 ;  6 
Watts  92 ;  2  Rawle  90. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  an  error  to  suppose  that  judicial  equity  is 
as  broad  as  natural  justice.  Duties  of  imperfect  obligation  are 
too  indeterminate  in  their  principles  and  relations  to  be  subject 
to  human  cognizance ;  and  for  that  reason  it  seems  that  more  effect 
was  given  to  a  naked  moral  obligation  in  Moody  v.  Vandyke,  (4 
Binn.  41),  than  any  principle  or  precedent  could  be  found  to  war- 
rant. A  purchaser  at  the  sale  of  a  testator's  land  by  admin- 
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istrators  with  the  will  annexed,  who  had  no  authority  at  that 
time  to  execute  a  testamentary  power,  was  allowed  to  retain  the 
possession,  though  the  sale  was  void,  till  what  he  had  paid  was 
refunded ;  and  the  Chief  Justice  put  the  case  of  a  voluntary  sale 
by  a  friend  without  colour  of  authority,  as  an  apposite  one,  induc- 
ing the  same  equitable  right  to  reimbursement.  Yet  what  is  such 
a  case  but  that  of  a  man  who  has,  for  the  best  of  motives,  attempt- 
ed to  make  himself  the  creditor  of  another  by  paying  his  debts 
without  his  assent,  which  is  put  to  illustrate  the  necessity  of  a 
precedent  request  as  the  foundation  of  an  assumpsit  for  money 
paid  to  another's  use  ?  It  is  not  to  be  denied  that  such  payment 
would  be  a  consideration  for  an  express  promise ;  but  as  it  would 
not  raise  a  promise  by  implication  of  law,  it  is  plain  that  it 
wants  that  legal  sanction  which  is  necessary  to  make  it  a  mat- 
ter of  adjudication  even  for  purposes  of  defence.  It  would  be 
fallacious  to  suppose  that  it  is  insufficient  for  the  implication 
of  a  promise  only,  because  an  action  is  usually  founded  on  some- 
thing more  solid  than  an  equity.  Assumpsit,  though  in  form  an 
action  on  a  promise,  gives  effect  to  the  same  principles  that  are 
administered  through  a  bill  in  equity ;  and  its  sufficiency  as  a 
remedy  has  almost  entirely  withdrawn  parol  contracts  from  the 
jurisdiction  of  chancery.  The  point,  however,  seems  to  have 
been  taken  for  granted,  rather  than  adjudicated,  in  Moody  v.  Van- 
dyke ;  but  in  Walker  v.  Quigg,  (6  Watts  88),  it  was  fully  consid- 
ered, and  a  different  conclusion  drawn.  It  was  ruled  that  the 
children  of  a  testator  were  not  bound  to  reimburse  purchase  mo- 
ney applied  to  their  fathers'  debts  by  an  executor  who  had  sold 
the  land  under  what  was  erroneously  thought  to  be  a  testament- 
ary power,  because  the  payment  was  in  fact  a  voluntary  one. 

In  the  case  before  us,  the  plaintiffs  have  a  legal  title ;  and  if  pay- 
ment of  their  fathers'  debts  does  not  give  the  defendant  an  equity 
to  control  it,  what  else  is  there  in  the  proofs  ?  It  is  said  that  the 
father  encouraged  him  to  bid  by  concealing  the  fact  that  the  part 
of  the  land  in  contest  could  not  pass  by  the  sale  because  it  was 
not  within  the  county,  as  well  as  by  suffering  his  own  son  to  bid ; 
and  that  he  confirmed  the  sale  by  having  the  proceeds  applied  to 
the  liens,  as  well  as  by  directing  the  defendant  to  take  possession 
when  the  sheriff's  deed  was  acknowledged. 

What  colour  is  there  for  the  imputation  of  concealment  ?  The 
very  advertisement  of  sale,  to  say  nothing  of  the  mortgage,  scire 
facias  and  levari,  described  the  land  as  being  in  Northumberland 
and  Lycoming  counties }  and  the  bidders  were  bound  to  take 
notice  of  it.  Silence  is  not  fraudulent  where  it  is  the  offspring 
of  ignorance ;  and  it  is,  besides,  not  pretended  that  any  one  was 
misled  by  it.  The  misconception  was  not  of  the  fact  but  of  its 
effect ;  and  here  too  the  parties  met  on  terms  of  the  most  perfect 
equality,  for  they  were  both  profoundly  ignorant  of  the  extent  of 
the  sheriff's  authority.  Akin  to  the  mortgagor's  silence,  but  still 
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less  plausible  in  its  supposed  consequences,  is  his  son's  bidding  by 
his  direction,  which  could  not  prejudice  his  right  because  the  sale 
was  a  valid  one  as  to  a  part  of  the  land,  and  a  debtor  may  law- 
fully bid  to  preserve  his  property  from  going  below  its  value. 
His  position  is  one  of  compulsion,  not  of  choice ;  and  his  bid  is  not 
that  of  a  puffer,  because  it  is  not  thrown  in  as  a  provocative.  In 
Bramley  v.  Alt,  (3  Ves.  620),  Lord  Alvanley  was  of  opinion  that 
the  owner  may  appoint  a  bidder  to  prevent  a  sacrifice  of  his  pro- 
perty, even  at  a  voluntary  sale ;  for  what  is  that,  said  he,  but  to 
set  it  up  at  a  particular  price  ?  Lord  Rosslyn  doubted,  in  Con- 
nolly v.  Parsons,  (3  Ves.  625,  note),  whether  a  purchaser  can  be 
defrauded,  in  any  case,  by  the  apparent  eagerness  of  competitors, 
and  professed  great  difficulty  in  being  able  to  compass  the  reason- 
ing that  a  bidder  does  not  always  follow  his  own  judgment ;  but 
in  Smith  v.  Clark,  (12  Ves.  483),  Sir  William  Grant  said  he  was 
unwilling  to  go  that  length,  or  support  a  sale  at  which  bidders 
were  employed  to  screw  up  the  price  by  the  excitement  of  compe- 
tition. Yet  he,  too,  admitted  the  legality  of  an  owner's  bid  as  a 
defensive  precaution,  notwithstanding  the  opinion  of  Lord  Mans- 
field in  Bexwell  v.  Christie,  (Cowp.  396),  that  the  owner  may  not 
bid  on  his  own  property,  even  to  prevent  it  from  being  sacrificed. 
Those  cases  are  stronger  than  this,  inasmuch  as  the  mortgagor 
had  not  a  right  to  have  the  premises  put  up  at  his  own  price ;  and 
a  right  to  bid  at  an  involuntary  sale  is  peculiarly  necessary  to 
prevent  the  success  of  a  combination,  such  as  there  was  in  Smull 
v.  Jones,  (1  Watts  fy  Serg.  128),  to  depress  the  price. 

The  other  facts  are  posterior  to  the  sale,  and  too  inconsequential 
for  a  defence.  In  procuring  an  appropriation  of  the  proceeds  and 
an  entry  of  satisfaction,  the  debtor  did  no  more,  as  he  had  done  in 
directing  his  son  to  bid,  than  exercise  a  legal  right.  In  contem- 
plation of  law,  the  sheriff  sold  no  more  than  was  subject  to  his 
execution ;  and  if  he  professed  to  sell  anything  else,  it  was  the 
business  of  the  purchaser  to  move  the  court  to  set  the  sale  aside. 
He  did  not  move,  and  the  money  was  brought  into  court  for  distri- 
bution. What  was  the  debtor  to  do?  He  had  no  choice  but  to 
treat  the  sale  as  an  unexceptionable  one;  and  he  did  no  more. 
The  same  thing  may  be  said  of  his  direction  to  take  possession. 
It  was  a  ratification  of  the  sale ;  but  without  a  consideration  for 
it,  what  is  the  worth  of  such  a  ratification  ?  It  is  not  pretended 
that  it  was  a  benefit  to  the  debtor  or  a  prejudice  to  the  purchaser. 
Neither  singly  nor  collectively  did  these  things  furnish  a  defence ; 
and  the  direction  to  the  contrary  was  erroneous. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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M'Kinney  against  Mitchell. 

Upon  an  affidavit  of  defence  to  part  of  a  claim,  the  plaintiff  may  take  judgment 
for  the  residue  and  receive  it ;  and  proceed  to  issue,  trial  and  judgment  for  that 
which  was  disputed. 

ERROR  to  the  Common  Pleas  of  Union  county. 

Isaac  M'Kinney  &  Sons  against  Nathan  Mitchell.  This  was 
an  action  of  debt,  in  which  the  plaintiff  filed  a  statement  claiming 
$209.12.  The  defendant  made  an  affidavit  of  defence  to  part 
of  the  plaintiffs'  claim,  and  the  court,  on  motion  of  the  plaintiffs, 
rendered  a  judgment  secundum  regulam  for  the  residue,  amounting 
to  $184.01.  This  sum,  together  with  all  costs,  the  defendant  paid 
to  the  plaintiffs'  attorney.  A  rule  was  then  taken  upon  the 
defendant  to  plead  to  that  part  of  the  statement  to  which  the  affida- 
vit of  defence  was  made.  The  defendant  pleaded  specially  the 
entry  of  the  judgment  and  payment  of  it;  to  which  the  plaintiff 
demurred,  and  the  defendant  joined  in  the  demurrer. 

The  rule  of  court  is,  "  That  the  plaintiff  shall  be  entitled  to 

judgment,  &c unless  an  affidavit  be  filed  on  or  before 

the  application  for  judgment,  setting  forth  that  the  defendant 
verily  believes  he  has  a  just  defence  to  the  whole  or  part  of  the 
plaintiff's  demand,  as  the  case  may  be,  and  if  to  part,  specifying 
how  much." 

The  court  below  rendered  a  judgment  on  the  demurrer  for  the 
defendant. 

Bellas,  for  plaintiffs  in  error.  Why  does  the  rule  of  court  require 
a  specification  of  the  amount  of  the  defence,  if  a  judgment  may 
not  be  rendered  for  the  residue  ?  It  cannot  be  its  true  construc- 
tion that  a  defence  to  the  amount  of  $10  should  jeopard  the  claim 
of  $1000,  especially  when  no  evil  can  result  from  the  entry  of  a 
judgment  for  that  part  of  the  claim  which  is  incontestably  right. 
3  Binn.  417. 

Miller,  contra,  argued  that  the  incongruity  of  having  two  judg- 
ments in  the  same  action,  was  a  sufficient  answer  to  the  construc- 
tion given  to  the  rule  of  court  by  the  plaintiffs  in  error.  It  would 
be  splitting  up  an  entire  claim.  8  Wend.  195 ;  14  Serg.  fy  Rawle 
167;  5  Watts  120.  The  true  construction  of  the  rule  is,  that  the 
plaintiff  has  his  election  to  take  judgment  for  the  amount  admitted 
to  be  due,  or  proceed  to  trial  for  the  whole. 
iv.  —  4  c 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — There  is,  in  our  opinion,  no  sufficient  reason  why 
the  plaintiff  might  not  enter  judgment  for  the  part  of  his  demand 
admitted  in  the  affidavit  of  defence,  and  receive  it  when  voluntarily 
paid  by  the  defendant,  and  yet  proceed  for  the  residue.  It  is  cer- 
tainly consistent  with  the  justice  of  the  case;  for  it  would  be  hard 
if  the  plaintiffs'  receiving  the  admitted  portion  when  the  defendant 
chose  to  pay  it,  to  save  interest  and  costs,  should  debar  the  plain- 
tiff from  the  residue  of  his  claim.  When  the  defendant  pays 
money  into  court,  the  plaintiff  may  take  it  out  and  yet  proceed  for 
the  residue,  if  he  deems  it  insufficient.  Nor  is  there  anything 
extraordinary  in  the  construction  of  the  rule  which  allows  the 
plaintiff  to  take  a  judgment  for  the  part  admitted.  The  rules  of 
the  Court  of  Common  Pleas  of  Philadelphia  county,  quoted  from 
3  Binn.  417,  expressly  authorized  it.  It  would  be  of  little  benefit 
to  the  plaintiff  to  require  the  defendant,  in  his  affidavit  of  defence, 
to  specify  the  part  which  he  admitted,  if  the  plaintiff  could  not 
enter  judgment  so  as  to  secure  a  lien  on  the  defendant's  real  estate, 
but  were  still  obliged  to  wait  the  delays  of  a  trial,  as  if  no  specifi- 
cation were  made  in  the  affidavit.  Should  the  part  denied  be  but 
a  trifle,  then,  according  to  the  construction  contended  for  by  the 
defendant,  he  might  keep  the  plaintiff  from  securing  the  main 
portion  of  his  debt,  and,  in  the  meanwhile,  dispose  of  his  property 
so  as  to  defeat  an  acknowledged  claim ;  whilst  by  the  other  course 
no  damage  is  done  to  the  defendant,  as  the  subsequent  costs  must 
depend  on  the  result.  Such  judgment  is  in  the  nature  of  an  inter- 
locutory judgment,  the  amount  to  be  adjusted  by  a  final  judgment, 
somewhat  like  the  judgment  entered  on  a  report  of  arbitrators 
under  the  compulsory  arbitration  Act.  We  think,  under  the  true 
construction  of  the  rule  of  court,  the  plaintiff  is  not  barred  by  the 
proceedings  which  have  taken  place,  and  that  judgment  on  the 
demurrer  ought  to  be  rendered  for  the  plaintiff. 

Judgment  reversed,  and  judgment  on  the  demurrer  for  the  plain*, 
tiff,  and  record  remitted  for  further  proceedings. 
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Larison  against  Burt, 

A  vendor  of  land,  who  has  performed  so  much  of  his  part  of  the  agreement  that 
he  cannot  be  put  in  stutu  quo,  and  there  is  no  default  on  his  part  in  performing  the 
residue,  or  he  is  prevented  from  completing  it  by  the  default  of  the  vendee,  is 
entitled  to  specific  performance. 

Where  the  case  requires  it,  specific  performance  of  an  agreement  for  the  sale 
of  land  may  be  enforced  by  means  of  a  conditional  verdict  in  an  action  of 
ejectment. 

ERROR  to  the  Common  Pleas  of  Tioga  county. 

David  Burt  against  John  Larison.  This  was  an  action  of  eject- 
ment for  75  acres  of  land.  The  plaintiff  and  the  defendant  had 
been  disputing  about  their  rights  to  land.  Burt,  on  the  10th 
April  1832,  had  bound  himself  to  Larison  to  make  a  title  to  Lari- 
son and  one  Updike,  respectively,  of  100  acres  each.  Proceedings 
were  after  this  had  before  the  Board  of  Property,  on  a  caveat,  in 
relation  to  this  and  adjacent  land,  and  Burt  succeeded.  Larison 
appealed  by  bringing  an  ejectment  to  December  1836.  Whilst 
this  suit  was  pending,  the  parties,  on  the  20th  September  1837, 
entered  into  an  agreement  in  writing  for  terminating  their  differ- 
ences, by  which  judgment  was  to  be  entered  for  the  plaintiff  Lari- 
son, and  an  adjustment  was  made  as  to  their  respective  costs  of 
suit.  It  was  further  agreed  that  Larison  should  release  to  Burt 
the  75  acres  demanded  in  the  present  ejectment,  for  which,  with 
part  of  the  200  acres  above-mentioned,  Larison  was  to  take  out  a 
patent  from  the  commonwealth,  having  included  all  this  in  his 
application  and  survey.  On  the  other  hand,  Burt  agreed  to  con- 
vey a  good  and  sufficient  title  to  Larison  for  the  residue  of  the 
200  acres  not  included  in  Larison's  survey,  amounting  to  55  acres. 
The  conveyances  were  to  be  simultaneous ;  and  it  was  then  agreed, 
that  "  the  parties  are  each  forthwith  to  have  possession  of  the 
land,  agreeably  to  the  foregoing  arrangement."  Burt,  having  in 
December  1840  tendered  a  deed  to  the  defendant  for  the  55  acres, 
demanded  a  conveyance  of  the  75  acres;  which  the  defendant 
refused.  He  alleged,  and  it  was  contended  here,  that  Burt  was 
not  entitled  to  recover  the  75  acres,  because  a  quantity  of  valuable 
timber  had  been  cut  off  from  the  55  acres,  after  the  agreement  of 
20th  September  1837,  by  which  the  value  of  the  land  had  been 
materially  diminished,  and  so  the  plaintiff  could  not  make  him  such 
a  good  and  sufficient  title  as  he  agreed  to  make  and  was  bound  to 
make.  And  this  was  the  question  on  this  writ  of  error. 

It  did  not  distinctly  appear  in  the  evidence,  when  this  timber 
was  cut  off;  whether  previous  to  the  agreement  of  September 
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1837  or  afterwards,  though  it  was  before  December  1840.  As  far 
as  can  be  collected  from  the  obscure  accounts  given  of  it,  the 
greater  part  of  the  cutting  was  done  before  or  about  the  time  of 
the  agreement ;  but  there  was  some  evidence  to  show  that  a  por- 
tion was  afterwards  done.  Evidence  was  given  by  the  defendant 
that  one  Freeman  Burnham  was  in  possession  for  a  year  after  the 
agreement,  claiming  as  an  actual  settler ;  but  on  that  subject  there 
was  contradictory  evidence.  His  claim,  however,  if  he  had  any, 
was  extinguished  by  Burt's  purchasing  it  from  him;  so  that  long 
before  December  1840,  Burt  would  seem  to  have  had  a  good  and 
sufficient  title.  Nor  was  there  any  evidence  to  show  who  it  was 
cut  down  the  trees ;  it  appears  to  have  been  done  by  unknown 
persons ;  but  was  in  no  manner  traced  to  either  of  the  parties  in 
this  suit. 

CONYNGHAM,  President,  referred  the  facts  of  the  case  to  the  jury, 
with  instructions  that  he  did  not  perceive  any  legal  or  equitable 
principle  of  law  which  should  prevent  the  plaintiff's  recovery. 

Williston,  for  plaintiff  in  error,  argued  that  the  plaintiff  had  not 
made  title  to  the  55  acres  to  Larison,  so  as  to  give  him  the  control 
and  care  of  the  land  until  it  had  been  destroyed.  Burnham,  an 
actual  settler,  was  suffered  to  remain  in  possession  until  he  had 
cut  the  timber  off,  and  then,  after  the  lapse  of  three  years,  the 
plaintiff  asks  specific  performance.  This  would  be  inequitable. 
1  Mad.  Ch.  418,  430.  At  all  events,  the  defendant  should  have 
been  compensated  for  the  loss  by  means  of  a  conditional  verdict. 
9  Johns.  450 ;  Sugd.  Vend.  150,  162,  186. 

Case,  contra.  The  destruction  of  the  timber  was  because  of 
the  default  of  the  defendant :  by  the  agreement  he  had  full  power 
to  take  possession  and  protect  the  land  from  trespassers.  The 
plaintiff  bound  himself  to  make  the  title ;  this  he  did  do,  and  ten- 
dered it  before  suit  brought.  2  Watts  427 ;  5  Watts  259. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Under  the  circumstances  of  this  case,  the  prin- 
ciple of  equity  is,  that  although  a  plaintiff  who  has  failed  to  per- 
form his  part  of  the  agreement,  or  where  it  has  become  impossible 
for  him  to  perform  it,  cannot  insist  on  a  specific  performance  by 
the  defendant,  yet,  if  he  has  performed  so  much  of  his  part  of  the 
agreement  that  he  cannot  be  put  in  statu  quo,  and  there  is  no 
default  in  not  performing  the  residue,  or  he  is  prevented  from  com- 
pleting it  by  the  default  of  the  defendant,  he  is  entitled  to  specific 
performance.  Ch.  Cas.  26 ;  Finch  445 ;  2  Ch.  Cos.  18,  19 ;  Free. 
Ch.  312 ;  Gilb.  Rep.  70,  cited  1  Mad.  Ch.  218.  In  the  case  before  us 
these  points  seem  to  concur.  Burt  has  given  Larison  judgment  in 
the  ejectment.  He  has  enabled  Larison  to  obtain  a  title,  and  to 
hold  rightful  possession  of  145  acres,  part  of  the  200  acres  formerly 
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in  dispute,  and  for  which  Burt  had  obtained  a  decision  in  his 
favour  before  the  board  of  property ;  besides  which,  Larison  has 
enjoyed  the  75  acres  now  demanded.  It  is  impossible  now  to  put 
things  in  the  state  they  were  in  before  the  agreement  of  the  20th 
September  1837;  and  to  rescind  the  contract  without  doing  so, 
would,  independent  of  other  circumstances,  be  highly  inequitable. 

Then,  again,  it  is  to  be  inquired,  by  whose  default  it  was  that 
the  timber  was  cut  off?  It  is  clear,  it  was  not  the  act  of  the 
plaintiff,  as  none  of  it  appears  to  have  been  cut  by  him  or  with  his 
knowledge  or  consent..  If  any  default,  in  this  respect,  is  charge- 
able on  either  of  these  parties,  it  is  imputable  rather  to  Larison 
than  to  Burt ;  for  by  the  express  tenor  of  the  agreement,  Larison 
was  entitled  to  have  the  possession  of  these  55  acres  forthwith, 
after  the  agreement  was  made ;  but  it  does  not  appear  that  he 
ever  demanded  possession,  or  looked  after  his  property.  He  chose 
to  lie  by  for  three  years,  and  let  it  take  care  of  itself.  Had  Lari- 
son called  on  Burt  for  possession  of  his  55  acres,  and  had  Burt, 
without  cause,  refused  it,  there  might  have  been  some  colour  for 
throwing  the  blame  of  any  loss,  afterwards  occasioned  by  maraud- 
ers, on  Burt.  As  Larison  never  did  this,  Burt  can  be  considered, 
at  the  utmost,  as  his  bailiff  or  steward,  or  in  nature  of  a  guardian, 
holding  the  land  in  right  of  Larison,  bound  to  bestow  ordinary 
care  and  diligence  in  taking  care  of  the  land,  but  not  answerable 
for  trespasses  committed  by  third  persons,  strangers,  without  his 
knowledge  or  privity.  A  guardian  is  not  punished  in  waste,  for 
waste  done  by  a  stranger.  Fitz.  JV.  B.  60 ;  Bac.  Jib.,  tit.  Waste. 
Nor  is  a  tenant  at  will  answerable  even  for  permissive  waste.  Ibid. 
I  do  not  perceive,  under  these  circumstances,  that  the  defendant 
can  justly  complain  of  the  plaintiff,  of  whom  he  never  demanded 
the  possession,  or  a  deed,  or  took  any  steps  towards  carrying  out 
the  stipulations  of  the  agreement  by  which  he  was  to  have  the 
possession  immediately,  and  a  title  at  a  convenient  time. 

But  it  is  said,  that  if  specific  performance  is  to  be  enforced  by 
this  ejectment,  the  defendant  should  be  allowed  compensation  for 
the  value  of  the  timber-trees  cut ;  and  that  this  should  have  been 
done  by  means  of  a  conditional  verdict.  In  a  proper  case,  certainly, 
under  our  practice,  compensation  might  be  allowed  in  ejectment, 
by  a  verdict  for  the  plaintiff,  subject  to  the  condition  of  his  not 
enforcing  the  judgment  till  he  had  paid  a  certain  sum  of  money, 
ascertained  by  the  jury.  But  for  the  reasons  I  have  given,  I  am 
by  no  means  clear  in  my  opinion  that  this  is  a  case  in  which  a 
chancellor  would  decree  compensation.  It  is  sufficient,  however, 
to  say,  that  the  defendant  below  did  not  ask  compensation.  He 
resisted  the  plaintiffs  recovery  in  toto,  and  required  a  verdict  in 
his  favour  on  the  facts  in  evidence.  Upon  the  case  as  presented 
to  the  court  below,  and  here,  we  think  there  is  no  error  in  the 
charge  of  the  court  on  record. 

Judgment  affirmed, 
iv.  —  c  * 
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Frick  against  Kitchen. 

The  discharge  of  one  who  gives  bond  for  his  appearance  to  take  the  benefit  of 
the  insolvent  law,  by  a  Judge  or  the  prothonotary,  is  binding  upon  the  sheriff  who 
has  the  debtor  in  custody,  whether  the  bond  given  be  legal  or  illegal. 

A  petitioner  for  the  benefit  of  the  insolvent  law,  whose  application  has  been 
rejected,  in  order  to  relieve  his  security,  must  surrender  himself  upon  the  day  of 
his  rejection ;  a  subsequent  surrender  is  ineffectual,  and  an  escape  from  it  would 
not  charge  the  sheriff  with  the  debt. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Benjamin  P.  Frick,  Theodore  Wells  and  Thomas  Ellis  against 
William  Kitchen,  sheriff  of  Columbia  county.  This  was  an  action 
for  an  escape.  It  appeared  in  evidence  that  a  ca.  sa.,  issued  at 
the  suit  of  the  plaintiffs  against  William  Bennet  for  $237,  upon 
which  he  was  arrested  and  imprisoned:  on  the  15th  of  June  1837, 
the  debtor  petitioned  the  prothonotary  for  leave  to  give  bond  to 
take  the  benefit  of  the  insolvent  law,  and  gave  bond,  with  security, 
to  Schuyler,  Frick  §•  Co.  whereupon  he  was  discharged  by  the 
sheriff  from  custody.  On  the  19th  of  August  1839  the  application 
of  the  petitioner  was  rejected,  and  on  the  20th  of  August  he  surren- 
dered himself  to  jail ;  from  which  he  was  released  by  the  sheriff 
on  the  23d  of  August. 

The  plaintiffs'  declaration  contained  two  counts :  the  first 
charged  the  defendant  with  an  escape  of  the  defendant  in  the  exe- 
cution, on  the  15th  of  June;  the  second,  with  an  escape  on  the 
23d  of  August,  after  he  had  surrendered  himself.  Upon  the  first 
count  the  plaintiff  contended  that  the  bond  given  to  Schuyler, 
Frick  ty  Co.  did  not  justify  the  sheriff  in  discharging  the  debtor 
from  the  arrest  upon  the  writ  of  Frick,  Wells  and  Ellis ;  and  upon 
the  second  count  they  claimed  to  recover  on  the  ground  that  the 
debtor  having  surrendered  himself,  the  sheriff  was  bound  to  detain 
him  in  custody. 

LEWIS,  President,  instructed  the  jury,  that  the  acceptance  of 
the  bond  and  discharge  by  the  prothonotary  was  obligatory  upon 
the  sheriff,  who  was  not  bound  to  look  to  the  nature  of  the  bond 
given  by  which  the  discharge  was  procured.  That  the  surrender 
of  himself  by  the  debtor  on  the  next  day  after  his  application  for 
the  benefit  of  the  insolvent  laws  was  rejected,  was  a  nullity ;  that 
it  did  not  discharge  the  bail  in  the  insolvent  bond  from  liability, 
and  did  not  impose  any  obligation  on  the  sheriff  to  keep  the  debtor 
in  custody ;  his  release  of  him,  therefore,  would  not  charge  him 
with  an  escape.  The  court  directed  a  verdict  for  the  defendant. 

Comly,  for  plaintiff  in  error. 
Greenorigh,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  plaintiffs  allege  a  judgment  in  their  favour 
against  William  Bennet  for  $237  ;  that  they  issued  a  ca.  sa.  which 
was  delivered  to  the  defendant,  then  sheriff  of  the  county,  who 
arrested  Bennet  and  permitted  him  to  escape.  Another  count  sets 
out  the  same  judgment,  the  ca.  sa.  and  arrest  of  Bennet,  and  that 
he  presented  his  petition  for  the  benefit  of  the  insolvent  law  to  the 
prothonotary  of  the  Common  Pleas  of  Columbia  county,  in  due 
form,  and  that  Bennet  gave  bond  with  security  for  his  appearance 
at  the  next  Court  of  Common  Pleas  to  present  his  petition,  &c. 
or  on  failure  to  comply  with  the  orders  of  said  court,  &c.  sur- 
render himself  to  the  jail  of  the  county;  and  thereupon  Bennet,  on 
the  15th  of  June  1839,  was  by  the  prothonotary  discharged  from 
imprisonment ;  that  his  petition,  &c.  on  hearing  before  the  Common 
Pleas,  was,  on  the  19th  of  August  1839,  dismissed;  and  thereupon 
Bennet,  on  the  20th  of  August  1839,  in  discharge  of  his  bond 
aforesaid,  surrendered  himself  to  W.  Kitchen,  sheriff,  &c.  in  exe- 
cution on  the  writ  of  plaintiffs,  and  so  being  in  custody  continued 
until  the  23d  of  August  1839,  when  the  sheriff  permitted  him  to 
go  at  large,  &e. 

After  the  proper  pleas  and  issues,  the  cause  went  to  trial.  The 
facts  stated  in  the  narr.  were  proved,  except  that  on  producing 
the  bond  approved  by  the  prothonotary,  it  appeared  that  it  recited 
the  ca.  sa.  to  have  issued  at  the  suit  of  Schuyler,  Frick  &  Co. ; 
and  it  was  contended  this  avoided  the  order  to  discharge  Bennet, 
and  the  sheriff  was  not  justified  in  permitting  him  to  go  at  large. 

Our  insolvent  law  of  16th  June  1836,  in  section  4,  provides ;  "  it 
shall  be  lawful  for  any  Judge  of  the  Common  Pleas  of  the  county, 
or  for  the  prothonotary  of  such  court,  to  make  an  order  for  the 
discharge  of  any  debtor  arrested,  detained  or  held  by  virtue  of  any 
process  or  bailpiece,  on  his  giving  bond  to  the  plaintiff  in  such  suit 
or  proceeding,  in  such  manner,  and  with  such  security  as  shall  be 
approved  by  such  Judge  or  prothonotary." 

Section  5.  "  The  order  of  such  Judge  or  prothonotary  shall 
direct  the  officer  or  other  person  having  such  debtor  in  custody  or 
confinement,  forthwith  to  discharge  such  debtor  on  his  paying  the 
jail  fees,  if  any." 

The  objection  taken  here  and  in  the  court  below,  was,  (though 
it  does  not  appear  in  the  narr.  or  pleadings),  that  there  was  in  the 
bond  a  misnomer  of  the  plaintiffs  at  whose  suit  Bennet  had  been 
arrested.  The  sheriff  does  not  take  the  bond  or  see  it ;  the  jurisdic- 
tion is  given,  as  to  this  matter,  to  the  Judge  or  prothonotary.  If 
the  matter  is  within  this  jurisdiction,  the  sheriff  must  obey  the 
order  to  discharge  or  be  liable  for  false  imprisonment.  An  irregu- 
lar or  erroneous  order  he  must  obey,  if  the  matter  is  within  the 
jurisdiction  which  made  it ;  an  order  by  a  court  or  officer  having 
no  jurisdiction  of  the  matter  is  void,  and  the  sheriff  would  not  be 
justified  by  it.  Watson's  Sheriff  140,  534 ;  8  T.  R.  424 ;  10  Rep. 
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76.  On  the  first  count,  then,  it  was  stated  in  the  narr.  and  shown 
in  court,  that  the  order  to  discharge  was  made  by  one  having 
express  authority,  and  the  sheriff  cannot  be  held  responsible  for 
obeying  it. 

On  the  second  count  it  was  stated,  and  admitted,  that  the  19th 
of  August  was  the  first  day  of  the  next  term ;  also  that  on  that 
day  Bennet  appeared,  was  heard,  and  his  application  dismissed. 
It  was  proved,  and  not  denied,  that  after  this  Bennet  was  eight 
miles  from  the  jail,  and  on  the  next  day  returned  and  went  into 
the  prison,  and  three  days  after  escaped.  The  condition  of  the 
bond  to  be  given  by  the  insolvent  is  to  appear,  &c.  and  abide 
all  orders  of  the  court  in  that  behalf  or  in  default  thereof,  and  if 
he  fail  to  procure  his  discharge  as  an  insolvent  debtor,  that  he  shall 
surrender  himself  to  the  jail  of  the  said  county.  This  latter  clause 
has  been  construed  in  4  Watts  69  ;  1  Watts  fy  Serg.  379.  I  would 
not,  for  myself,  divide  a  day,  and  say  he  must  set  out  to  jail  the 
instant  the  opinion  of  the  court  was  delivered  ;  but  it  must  be  on 
that  day.  If  we  allow  a  surrender  at  any  time  after,  at  what 
point  are  we  to  stop ;  a  week,  a  month,  or  a  year  ?  His  return  to 
jail,  then,  was  a  useless,  and,  for  all  legal  effect,  a  void  act.  He 
was  not  lawfully  in  the  custody  of  the  sheriff;  and  he  could  not 
lawfully  detain  him ;  and  is  not  answerable  for  his  going  at  large. 
The  charge  of  the  court  was  right  on  this  point  also. 

Judgment  affirmed. 


Bell  against  Hartley. 

In  an  action  of  ejectment,  upon  the  plea  of  the  Statute  of  Limitations,  a  decla- 
ration of  the  defendant,  that  he  was  willing  to  purchase  from  the  plaintiff,  made 
more  than  21  years  before  suit  brought,  will  not  prevent  the  operation  of  the 
statute. 

An  actual  adverse  possession  of  land  for  21  years,  gives  title  not  only  to  that 
part  of  it  which  was  cleared  and  cultivated,  but  to  all  that  was  included  within 
marked  lines  during  that  period. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

William  Hartley  against  Calvin  Bell.  This  was  an  action  of 
ejectment  for  a  tract  of  land,  containing  100  acres,  for  which  the 
plaintiff  gave  in  evidence  a  regular  chain  of  title  from  the  common- 
wealth down  to  himself.  The  defendant  claimed  under  a  posses- 
sion first  taken  of  it  by  his  father,  in  1799,  after  purchasing  a  small 
improvement  made  upon  it  by  a  Bryant  Robinson ;  who,  from  the 
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time  he  took  possession  in  1799,  continued  to  reside  thereon  with 
his  family  until  1814  or  1815,  when  he  sold  it  to  the  defendant,  in 
consideration  that  the  latter  would  support  and  maintain  his  father 
and  mother  during  the  remainder  of  their  respective  lives.  This 
he  accordingly  did.  At  the  time  the  father  disposed  of  the  land 
to  the  defendant,  he  had  erected  a  dwelling-house  and  other  build- 
ings besides  having  cleared  from  60  to  70  acres  upon  it.  From 
1813  to  1840,  inclusive,  the  father  or  the  defendant  appeared  to 
have  been  assessed  every  year  with  200  acres,  embracing  the  land 
in  dispute.  In  1818  the  defendant  had  a  survey  made  of  his  claim, 
and  the  lines  thereof  distinctly  marked  on  the  ground,  which, 
according  to  the  calculation  of  the  artist  employed  for  that  pur- 
pose, contained  200  acres,  but  according  to  a  survey  and  calcula- 
tion made  by  another  artist,  in  1840,  it  was  said  to  contain  400 
acres.  The  defendant,  from  1818,  when  he  had  the  boundaries  of 
his  claim  marked  out  upon  the  ground,  as  well  as  before,  from  the 
time  he  obtained  it  of  his  father,  continued  to  reside  thereon, 
clearing,  improving  and  cultivating  the  land  within  it,  and  using 
the  whole  as  a  farm  to  the  full  extent  of  his  boundaries. 

Upon  this  state  of  facts  the  defendant  claimed  to  hold  the  land 
in  question  by  force  of  the  Statute  of  Limitations,  having  been  in 
the  adverse  and  exclusive  possession  of  it  for  upwards  of  21  years 
before  the  commencement  of  this  action,  which  was  not  brought 
until  the  commencement  of  1840. 

The  plaintiff,  however,  to  repel  the  operation  of  the  statute, 
offered  to  give  in  evidence  the  deposition  of  Isaac  Torrey,  regu- 
larly taken  under  a  rule  of  court  in  the  cause,  showing  that  the 
witness,  in  1803,  at  the  request  of  John  Fields,  from  whom  the 
plaintiff  derived  his  title  to  the  land,  and  who  was  at  that  time 
unquestionably  the  owner  of  it,  went  to  view  it,  with  many  other 
tracts  of  land  which  Fields  had  there,  for  the  purpose  of  ascertain- 
ing whether  any  persons  were  settled  thereon  or  not ;  and  if  so, 
who  they  were,  and  under  what  pretensions  they  had  done  so ;  and 
also  to  ascertain  the  appearance  and  quality  of  the  whole  body  of 
lands  claimed  there  at  that  time  by  Fields ;  that  in  doing  so,  he 
found  the  father  of  the  defendant  settled,  with  his  family,  upon  the 
land  in  dispute,  who  admitted  that  the  land  upon  which  he  was 
then  settled  belonged  to  one  Fields,  according  to  a  current  report ; 
that  he  himself  had  no  title  to  it,  but  wished  to  purchase  it  as 
soon  as  an  opportunity  should  be  presented  of  doing  so.  This 
evidence,  however,  was  objected  to  by  the  defendant  and  overruled 
by  the  court. 

The  plaintiff  also  took  the  ground  that  he  was  entitled,  at  all 
events,  to  recover  all  that  part  of  the  tract  which  was  not  embraced 
within  the  cleared  land  of  the  defendants.  But  the  court  below 
(Conyngham,  President),  instructed  the  jury  that  the  defendant 
was  entitled  to  hold  all  the  land  which  was  included  within  his 
marked  lines,  and  claimed  adversely  for  21  years. 
iv.  —  5 


3i  SUPREME  COURT  [Sunbury 

[Bell  v.  Hartley.] 

The  rejection  of  the  evidence  and  this  instruction  of  the  court 
to  the  jury  were  the  subjects  of  the  errors  assigned. 

Case  and  Williston,  for  plaintiff  in  error.  The  admission  of  the 
defendant  that  he  had  no  title,  and  his  declaration  that  the  plain- 
tiff had  the  title,  and  that  he  was  willing  to  purchase  it,  were  cal- 
culated to  lull  the  plaintiff  into  security  that  the  holding  was  not 
adverse ;  in  fact,  it  was  an  acknowledgment  that  he  did  not  claim 
the  land,  but  wanted  to  purchase  it ;  the  evidence  should,  there- 
fore, have  been  received  to  rebut  the  effect  of  the  statute.  5  Watts 
348.  On  the  second  point  they  cited  3  Watts  345. 

Lusk,  contra.  The  defendant  had  no  knowledge  of  the  plaintiffs 
title ;  he  had  heard  Fields  claimed  it,  and  the  amount  of  his  decla- 
ration was,  that  if  there  was  another  title  he  would  be  disposed 
to  purchase  it.  He  did  not  attempt  to  make  the  impression  that 
he  would  create  any  relation  as  to  the  land  between  him  and 
Fields.  But  since  that  time  his  possession  has  certainly  been  ad- 
verse for  21  years.  10  Watts  261 ;  4  Whart.  259.  As  to  the  second 
point,  the  case  in  7  Watts  35  rules  this. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — If  the  evidence  offered  had  tended  to  prove  a 
tenancy  or  holding  of  the  land,  on  the  part  of  Bell,  the  father,  under 
Fields,  it  might,  perhaps,  have  been  admissible,  notwithstanding 
the  great  lapse  of  time,  so  as  to  have  left  it  to  the  jury  to  say  what 
bearing  it  had  on  the  fact  of  an  ouster  having  been  committed  by 
Bell,  and  his  having  had  an  adverse  possession  of  the  land  21  years 
before  the  institution  of  this  action.  But  we  are  clearly  of  opinion 
that  it  could  not  be  regarded  as  having  any  such  tendency.  It 
did  not  even  show  the  semblance  of  a  contract  between  Fields  and 
Bell,  whereby  the  latter  agreed  to  hold  the  land  in  any  way  what- 
ever under  the  former.  Notwithstanding  all  that  Bell  said,  Fields 
might  have  brought  his  action  of  ejectment  the  next  day,  or  at 
any  time  afterwards,  for  the  purpose  of  turning  Bell  out  of  the 
possession ;  and  Bell,  on  the  other  hand,  might  have  set  up,  as  a 
defence,  a  better  title  than  Fields  outstanding  in  a  third  person, 
if  any  such  existed ;  for  nothing  had  passed  between  Torrey,  as 
the  agent  of  Fields  and  Bell,  that  could  possibly  raise  or  impose 
an  obligation  of  any  kind  on  either.  Nor,  from  all  that  was  said 
by  Bell,  had  Fields  any  reason  to  believe,  if  he  suffered  Bell  to 
remain  21  years  in  the  possession  of  the  land  without  making  an 
entry  thereon,  or  bringing  an  action  of  ejectment  against  Bell,  that 
the  latter  would  not  set  up  the  Statute  of  Limitations  as  a  bar  to 
his  recovery.  So  that  the  evidence  offered  neither  tended  to  prove 
anything  that  could  be  construed  into  an  agreement  by  Bell  to 
hold  the  land  under  or  subject  to  the  control  of  Fields,  nor  yet 
into  a  fraud,  if  he  at  any  time  subsequently  denied  the  title  of 
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Fields  to  the  land.  The  evidence  was,  therefore,  properly  rejected 
by  the  court.  See  Sailor  v.  Hertzog,  (4  Whart.  259) ;  Farmers' 
and  Mechanics'  Bank  v.  Wilson,  (10  Watts  261). 

The  two  remaining  errors  raise  the  same  question,  and  will, 
therefore,  be  considered  together.  This  was,  whether  the  plaintiff 
was  not  entitled  to  recover  all  the  unimproved  land  within  his 
claim  of  100  acres,  that  was  also  included  within  the  boundaries 
of  the  defendant's  claim  as  surveyed  and  marked  out  by  him  on 
the  ground.  The  learned  President  Judge,  on  this  question,  in- 
structed the  jury  as  follows:  "  But  the  plaintiff  contends,  that  as 
to  the  balance  of  the  100  acres,  the  defendant  can  have  no  claim 
at  all.  We  charge  you  to  the  contrary  of  this.  If  the  defendant 
caused  a  survey  of  his  claim  to  be  made  upon  the  ground  upwards 
of  21  years  before  this  suit  brought,  had  his  lines  marked,  and  has 
subsequently,  at  all  times,  living  upon  the  land,  claimed  up  to  these 
lines,  and  has  paid  taxes,  as  appears  by  the  assessments  for  200 
acres,  double  the  now  claimed  quantity  of  100  acres,  while  the 
plaintiff  does  not  show  that  he  or  those  under  whom  he  claims, 
have  ever  paid  a  solitary  tax  for  the  tract  or  any  part  of  it,  the 
defendant  may  hold  the  100  acres  now  claimed,  if  it  is  within  the 
lines  of  his  claim  aforesaid,  particularly  if  you  believe  the  witnesses, 
who  state  that  the  surveyor  who  ran  out  the  defendant's  claim, 
mistakingly  supposed  or  represented  that  the  survey  contained  only 
200  acres,  the  quantity  for  which  the  defendant  has  since  fairly 
paid  the  taxes,  though  the  real  quantity  by  the  late  survey  seems 
to  be  about  400  acres."  We  can  perceive  no  error  in  this  instruc- 
tion of  the  court  to  the  jury.  If  the  Statute  of  Limitations  is  to 
have  an  operation  according  to  what  would  seem  to  have  been  the 
intention  and  design  of  the  Legislature  in  passing  it,  we  think  the 
charge  of  the  court,  in  respect  to  it,  was  quite  as  favourable  to 
the  plaintiff  as  he  had  any  right  to  claim.  It  is  in  conformity  to 
the  doctrine  laid  down  in  Royer  v.  Benlow,  (10  Serg.  fy  Rawle 
303) ;  Heiser  v.  Riehle,  (7  Watts  37)  ;  Criswell  v.  Altemus,  (7  Watts 
580). 

Judgment  affirmed. 
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Cranmer  against  Hall. 

A  sale  of  land  by  the  treasurer,  which  was  seated  at  the  time  the  taxes  were 
assessed,  is  void ;  and  upon  a  recovery  of  possession  by  the  owner,  the  purchaser 
is  not  entitled  to  compensation  for  his  improvements. 

A  treasurer's  or  commissioners'  title  for  unseated  land,  does  not  confer  upon 
the  purchaser  a  possession  upon  which  he  may  count  in  claiming  title  by  the 
Act  of  Limitation :  there  must  be  actual  possession. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Robert  C.  Hall  and  Gordon  F.  Mason  against  Samuel  Cranmer, 
Jun.  and  others.  This  was  an  action  of  ejectment  for  two  tracts 
of  land,  containing  800  acres,  to  which  the  defendants  took  defence, 
for  one  of  the  tracts.  The  original  title  was  indisputably  in  the 
plaintiffs.  The  defendants  claimed  by  virtue  of  an  assessment  of 
the  land  for  taxes  for  the  years  1813  to  1817  inclusive ;  a  regular  sale 
of  it  by  the  treasurer,  in  1818,  to  the  commissioners,  and  by  them 
regularly  charged  with  taxes  until  1826,  when  it  was  sold  to  John 
Irvine,  who  then  went  into  possession,  and  whose  title,  by  several 
mesne  conveyances,  became  vested  in  the  defendants.  The  plain- 
tiffs, in  answer  to  this,  proved  that  the  land  was  not  unseated  for 
those  years,  but  was  assessed  in  another  name  as  seated  land,  and 
the  taxes  paid.  The  defendants  then  relied  upo^n  the  limitation  of 
five  years,  provided  by  the  Act  of  1804,  and  upon  the  Statute  of 
Limitations,  after  21  years'  possession,  contending  that  the  pur- 
chase of  1818  by  the  commissioners,  and  the  charge  of  taxes 
against  the  land  in  their  books,  from  that  period,  conferred  such 
a  legal  possession  as  that  the  statute  would  then  begin  to  run 
against  the  real  owner,  and  enured  to  the  benefit  of  the  defendants. 

CONYNGHAM,  President,  in  answer  to  these  propositions,  instructed 
the  jury  that  if  the  land  was  not  unseated,  the  sale  to  the  commis- 
sioners was  void,  and  the  limitation  contained  in  the  Act  of  1804 
had  nothing  to  do  with  the  subject.  That  an  actual  possession  for 
21  years  was  necessary  to  give  title,  and  the  commissioners  of  the 
county  could  claim  no  exemption  from  this  construction  of  the  Act. 
If,  therefore,  the  land  was  seated  when  the  taxes  for  which  it  was 
sold  were  payable,  the  defendants  had  no  title. 

Case,  for  plaintiff  in  error,  argued  that  an  ejectment  would  lie 
at  any  time  since  1818  by  the  plaintiffs ;  that  the  commissioners' 
title  was  peculiar,  and  they  had  such  a  legal  possession  as  enured 
to  the  benefit  of  the  defendants,  and  was  to  be  added  to  their  actual 
possession,  by  which  they  were  protected ;  but  that  the  3d  section 
of  the  Act  of  1804  limited  the  claim  of  the  plaintiffs  to  five  years 
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and  was  intended  to  provide  for  such  cases  as  this.    3  Watts  106 ; 
2  Penn.  Rep.  162,  503. 

Williston,  contra.  This  land  was  not  unseated.  The  jury  have 
found  that  fact ;  and  it  is  clearly  settled  that  therefore  the  sale  is 
absolutely  void.  2  Watts  4*  Serg.  107.  There  is  an  end,  then,  of 
any  inquiry  into  the  plaintiff  in  error's  title,  for  this  principle 
governs  every  question  in  the  cause.  If  the  sale  was  void,  clearly 
the  Act  of  1804  has  nothing  to  do  with  it.  Nor  can  a  void  sale 
add  to  the  number  of  years  of  their  actual  possession. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  The  principal  point  of  inquiry,  upon  the  trial, 
appears  to  have  been,  whether  at  the  time  the  taxes,  for  which 
the  land  was  sold,  were  assessed,  viz.  from  the  year  1813  until 
1817,  inclusive,  and  particularly  the  latter  year,  the  property  in 
controversy  was  a  seated  tract.  It  seems  to  have  been  conceded 
that  at  one  time  it  was  a  seated  tract ;  but  it  was  insisted  by  the 
defendants  that  it  had  been  abandoned  by  the  owners,  and  that  in 
the  year  1817,  particularly,  it  was  unseated,  and  as  such  was 
properly  sold  for  payment  of  the  tax  of  that  year.  The  court, 
after  charging  the  jury  in  a  manner  to  which  no  exception  has  been 
taken,  left  this  fact,  which  was  the  turning  point  of  the  cause,  to 
be  decided  by  the  jury ;  and  after  the  verdict,  we  are  to  take  it 
that  the  tract  was  seated  at  the  time  of  the  assessment  and  sale, 
and  that  consequently  the  treasurer's  sale  was  totally  void.  And 
this  renders  the  point  raised  on  the  bill  of  exceptions  of  no  conse- 
quence in  the  trial,  as  the  evidence  admitted  only  bears  on  the 
question  of  compensation  for  the  value  of  the  improvements ;  and 
this  being  a  seated  tract,  the  value  of  the  improvements  does  not 
enter  into  the  case.  In  M'Kee  v. Lamberton,  (2  Watts  fy  Serg.  1 14), 
it  is  held  that  in  no  case  whatever  is  the  purchaser  entitled  to 
compensation  for  his  improvements  made  on  lands  purchased  at  a 
sale  for  taxes,  where  the  land  was  seated  at  the  time  of  the  assess- 
ment and  sale.  The  sale  of  such  land  is  altogether  unauthorized 
and  void,  and  passes  no  title  or  colour  of  title ;  it  being  unseated 
lands  only  which  the  Acts  of  Assembly  authorize  to  be  assessed 
and  sold  for  the  payment  of  taxes.  The  assessor  has  no  jurisdic- 
tion to  charge  seated  land  with  taxes,  the  remedy  being  to  recover 
the  taxes,  in  such  cases,  from  the  owner  or  occupier  personally. 

The  finding  of  the  jury  also  disposes  of  the  third  error.  Whe- 
ther the  five  years'  limitation,  in  the  Act  of  1804,  relating  to  the 
sales  of  land  for  taxes,  be  extended  to  the  case  of  sales  under  the 
Act  of  1815,  a  question  mooted  in  the  argument,  does  not  affect 
the  case,  if,  as  has  been  found  by  the  jury,  the  sale  to  the  commis- 
sioners be  void-  The  provisions  of  these  Acts  can  only  apply  to 
sales  of  unseated  lands,  where  the  assessors  and  commissioners 
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have  jurisdiction  over  the  subject-matter  of  the  assessment  and 
sale.  2  Watts  fy  Serg.  114. 

But  was  there  such  a  possession  and  occupancy  as  will  sustain 
the  defendants  in  holding  by  virtue  of  the  Statute  of  Limitations  ? 
The  property  was  sold  in  1818,  but  no  actual  possession  was  taken 
until  the  year  1826,  and  the  suit  was  brought  in  1840,  less  than  21 
years  thereafter.  Until  1826  there  was  no  person  in  possession 
against  whom  the  plaintiff  could  bring  his  action,  and  consequently 
until  that  time  the  Statute  of  Limitations  did  not  begin  to  run. 
This  question  has  been  already  considered  in  two  cases,  Parish  v. 
Stevens,  (3  Serg.  fy  Rawle  299);  and  in  Wain  v.  Shearman,  (8  Serg. 
4*  Rawle  364).  In  the  former  case  it  is  held,  that  on  a  sale  of 
unseated  lands  for  taxes,  if  no  tenant  is  on  the  land,  the  law  will 
presume  the  purchaser  for  taxes  to  be  in  possession.  But  in  the 
latter  case  a  contrary  doctrine  is  held.  The  statute  does  not  begin 
to  run,  as  is  there  decided,  until  the  purchaser  enters  into  actual 
possession. 

To  bar  a  right  of  entry  under  the  Act  of  Limitations,  there 
must  be  an  adverse  possession  of  21  years.  Before  the  Act  of  the 
29th  of  March  1824,  the  purchase  itself  did  not  put  the  purchaser 
in  possession,  so  as  to  authorize  an  action  of  ejectment  by  the 
owner  to  recover  the  land  sold.  There  must  be  some  act  done 
before  a  suit  can  be  brought  against  the  purchaser. 

Judgment  affirmed. 


Abbott  against  Lyon. 

In  a  scire  facias  upon  a  recognizance  of  bail,  the  defendant  cannot,  under  the 
plea  of  payment,  take  advantage  of  any  want  of  form  or  substance  in  the  recog- 
nizance given  in  evidence  to  support  the  writ  which  recited  one  in  due  and  proper 
form. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

David  Lyon  against  Benjamin  Abbott.  This  was  a  scire  facias 
upon  a  recognizance  entered  into  by  the  defendant  as  security  for 
Selah  Abbott,  upon  an  appeal  from  the  judgment  of  a  justice  of  the 
peace.  The  writ  recited  a  recognizance  in  due  form  according  to 
the  terms  of  the  Act  of  Assembly  ;  to  which  the  defendant  pleaded 
"  payment,  with  leave,"  &c.  upon  which  issue  was  joined.  The 
recognizance  given  in  evidence  was  drawn  up  at  full  length  by  the 
justice,  but  omitting  the  provision  for  the  surrender  of  the  princi- 
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pal  in  discharge  of  the  recognizance.  The  defendant  asked  the 
court  to  instruct  the  jury  that  this  omission  was  fatal  to  the  plain- 
tiff's recovery.  But  the  court  (Jessup,  President),  was  of  a  dif- 
ferent opinion,  and  directed  a  verdict  for  the  plaintiff. 

Richards  and  Case,  for  plaintiff  in  error,  referred  to  the  Act  of 
1810,  section  5;  2  Watts  103;  lOSerg.  fy  Rawle  325. 

Lusk,  contra,  argued  that  no  such  advantage  as  the  plaintiff  in 
error  now  claimed,  could  be  taken  under  the  pleadings  in  the  cause, 
and  without  an  exception  to  the  evidence.  2  Watts  4*  Serg.  261. 

PER  CURIAM.  —  Whatever  might  have  been  the  effect  of  the 
recognizance  in  evidence  on  an  objection  to  it  raised  by  the  plead- 
ings, it  is  sufficient  that  the  existence  of  an  unexceptionable  one 
is  averred  in  the  scire  facias,  and  admitted  by  the  plea  of  payment. 
To  maintain  the  issue  formed  by  this  plea,  it  was  the  defendant's 
business  to  begin ;  and  as  it  was  unnecessary  for  the  plaintiff  to 
show  any  recognizance  in  evidence,  advantage  could  not  be  taken 
of  the  variance  between  the  actual  one  and  that  set  out  in  the  scire 
facias.  Had  the  cause  of  action  been  truly  stated,  the  question 
of  its  sufficiency  might  have  been  raised  by  demurrer ;  but  being 
untruly  stated,  the  same  thing  might  have  been  done  by  nul  tiel 
record :  but  as  the  defendant  has  confessed  the  existence  of  a  valid 
recognizance,  and  restricted  his  defence  to  the  plea  of  payment,  the 
effect  of  the  actual  recognizance  was  not  in  issue. 

Judgment  affirmed. 


Road  Case. 

It  is  fatal  to  the  confirmation  of  a  public  road  that  no  order  was  made  by  the 
court  respecting  the  width  of  it 

A  public  road  cannot  be  located  alongside  of  and  adjoining  another  public  road 
so  as  to  increase  the  width  of  both  exceeding  50  feet. 

CERTIORARI  to  the  Quarter  Sessions  of  Susquehanna  county. 

This  was  an  application  for  a  public  road  to  lead  from  the 
Bridgewater  and  Wilkesbarre  Turnpike  to  the  Milford  and  Owego 
Turnpike.  The  whole  length  of  the  road  prayed  for  was  65  perches. 
As  reported  by  the  viewers,  it  began  on  the  Milford  and  Owego 
Turnpike,  at  the  centre  of  a  public  street  80  feet  wide,  in  the  town 
of  Montrose,  and  ran  along  the  centre  of  that  street  29  perches, 
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until  it  struck  the  lower  line  of  a  public  road  running  in  the  same 
direction  36  feet  wide,  and  thence  along  the  said  road  36  perches 
to  the  Bridgewater  and  Wilkesbarre  Turnpike.  Thus  it  appeared 
there  was  a  public  road  already  between  the  points  mentioned  in 
the  petition,  29  perches  of  which  was  a  street  80  feet  wide,  and 
the  residue,  36  perches,  was  36  feet  wide,  and  the  whole  was  a 
straight  line.  So  that  the  object  of  the  petitioners  was  manifestly 
to  increase  the  width  of  that  part  of  the  road  which  was  but  36 
feet  wide,  so  as  to  make  it  the  same  width  as  the  80  feet  street. 

At  January  sessions  1842,  the  report  of  the  viewers  in  favour 
of  the  road  was  confirmed  nisi,  and  at  April  sessions  1842  it  was 
confirmed  and  ordered  to  be  opened. 

The  exceptions  here  were:  1.  That  in  the  confirmation  of  the 
road,  the  court  made  no  order  respecting  its  width.  2.  That  the 
road  was  laid  out  alongside  of  and  adjoining  another  public  road. 

Williston,  for  exceptants. 
Richards,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — There  are  two  exceptions  to  this  road,  either  of 
which  is  fatal.  The  first  is,  that  the  court  have  not  directed  of 
what  breadth  it  shall  be  opened,  although  they  have  approved  of 
it.  The  4th  section  of  the  Act  of  the  13th  June  1836,  relating  to 
roads,  &c.  enacts ;  "  If  the  court  shall  approve  of  the  report  of  the 
viewers  allowing  a  road,  they  shall  direct  of  what  breadth  the 
road  so  approved  shall  be  opened,  and  at  the  next  court  thereafter, 
the  whole  proceedings  shall  be  entered  on  record,  and  thenceforth 
such  road  shall  be  taken,  deemed  and  allowed  to  be  a  lawful  pub- 
lic road  or  highway,  or  private  road,  as  the  case  may  be."  It  was 
contended  that  the  proceedings  to  lay  out  and  open  the  road  were 
not  erroneous  merely  because  the  court  had  omitted  to  direct  of 
what  breadth  it  should  be  opened ;  that  at  most  it  was  only  im- 
perfect, and  might  be  rendered  perfect  at  any  time  by  an  order  of 
the  court  below  to  be  made  for  that  purpose.  That  this  court 
might  remand  the  record  and  proceeding  to  that  court,  so  as  to 
have  the  omission  supplied.  But  the  obvious  meaning  of  the 
section  is,  that  the  court  shall,  at  the  time  they  approve  of  the 
report  of  the  viewers,  direct  of  what  breadth  the  road  shall  be 
opened ;  after  which  it  shall  lie  over  to  the  next  court  thereafter, 
when  the  whole  proceedings  shall  be  entered  upon  record,  from 
which  time  it  shall  be  taken,  deemed  and  allowed  to  be  a  lawful 
public  road  or  highway.  In  this  case,  however,  not  only  the  court 
at  which  the  road  was  approved,  but  the  next  succeeding  court 
had  come  around  and  passed  by,  without  any  such  order  having 
been  made  by  the  court.  There  is  also  good  reason  why  the  court 
should  direct  of  what  breadth  the  road  shall  be  opened  at  the  time 
they  approve  it ;  because  its  breadth  may  be  of  some  moment  to 
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those  through  whose  improved  lands  it  passes ;  as  in  this  very 
case,  it  passes  through  a  valuable  out-lot  adjoining  the  county 
town.  If  it  should  be  directed  to  be  opened  of  a  breadth  not 
exceeding  16  or  20  feet,  it  might  not  be  objected  to;  but  if  ordered 
to  be  opened  to  the  extent  of  50  feet  in  breadth,  it  may  thereby 
be  rendered  very  objectionable  to  the  owner  of  the  land  upon 
which  it  is  located.  He  ought,  therefore,  to  have  the  earliest 
opportunity  afforded  him  of  making  his  objection  in  this  respect. 
But  it  cannot  be  pretended,  with  the  least  show  of  reason,  that  the 
owner  of  the  land,  in  such  case,  is  bound  to  wait  longer  for  such 
order  to  be  made  than  the  term  next  succeeding  that  at  which  the 
road  is  approved,  for  then  all  the  proceedings  are  to  be  considered 
as  being  completed  and  entered  on  record.  After  this  it  would 
seem  to  be  improper  in  the  court  to  alter  or  add  to  the  proceedings, 
when  the  parties  concerned  therein  are  no  longer  to  be  regarded 
as  being  in  court. 

The  second  exception  is,  that  this  road  is  located  alongside  of  a 
public  road  30  feet  in  breadth,  laid  out  under  the  authority  of  law 
in  1833,  which  remains  still  in  public  use  without  being  vacated. 
By  the  5th  section  of  the  Act  mentioned  above,  the  breadth  of  a 
public  road  shall  not  exceed  50  feet ;  but  it  is  perfectly  plain,  if 
two  public  roads  are  permitted  to  be  laid  out  alongside  and  adjoin- 
ing to  each  other,  and  each  of  them  ordered  by  the  court  to  be 
opened  in  breadth  50  feet,  that  a  public  road  or  highway  will,  in 
effect,  be  thereby  established,  of  100  feet  in  breadth.  This,  how- 
ever would  be  a  most  palpable  violation  of  the  true  spirit  and 
meaning  of  the  Act ;  for,  in  this  case,  if  the  court  had  directed  the 
road  to  be  opened  of  the  breadth  of  50  feet,  the  two  would  have 
made  a  highway  of  80  feet  in  breadth,  contrary  to  the  meaning 
of  the  Act.  To  suffer  such  a  thing  to  be  done,  would  be  doing 
that  indirectly,  which,  according  to  the  letter  of  the  Act,  as  well 
as  the  meaning  of  it,  cannot  be  done  directly.  Fifty  feet  is  the 
utmost  breadth  that  any  public  road  or  highway  can  be  made 
under  the  authority  of  the  Act  of  Assembly. 

Proceedings  quashed. 


iv.  — 6  D* 
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Patterson  against  The  Juniata  Bank. 

In  an  action  of  debt  upon  a  sealed  note,  if  it  be  admitted  by  the  pleadings  that 
the  note  was  to  be  paid  only  in  the  event  of  a  certain  contingency,  the  plaintiff 
must  prove  that  the  contingency  has  happened,  or  he  cannot  recover :  it  is  not 
sufficient  to  rely  upon  the  consideration  which  the  character  of  the  instrument 
imports. 

ERROR  to  the  Common  Pleas  of  Union  county. 

The  Juniata  Bank  of  Pennsylvania  against  William  A.  Patter- 
son, who  survived  James  Criswell.  This  was  an  action  of  debt 
upon  a  sealed  note  dated  the  10th  of  May  1819,  for  82250 ;  upon 
which  the  plaintiff  claimed  to  recover  $250  with  interest  from  the 
21st  of  November  1836.  The  cause  was  decided  upon  the  plead- 
ings and  the  charge  of  the  court. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave 
of  the  court  first  had  and  obtained,  says  that  the  aforesaid  action 
ought  not  to  be  maintained  against  him,  because  he  says,  that  the 
obligation  on  which  the  above  action  is  founded  was  given  by 
James  Criswell  as  a  stock  note,  (the  said  James,  in  his  lifetime, 
and  the  defendant,  being  stockholders  in  said  bank) ;  that  the  said 
defendant  signed  said  obligation  as  surety,  and  that  the  obligation 
was  only  to  be  collected  in  case  there  should  be  a  deficiency  of 
assets,  and  then  a  pro  rata  dividend  should  only  be  collected,  and 
the  said  defendant  says  that  there  was  not,  at  the  commencement 
of  this  action,  a  deficiency  of  assets  —  wherefore  he  prays  judg- 
ment. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  William, 
by  him  thirdly  pleaded,  saith  that  the  said  plaintiff  by  reason  of 
anything  by  the  said  William  in  that  behalf  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  the  said  plaintiff's  afore- 
said action  thereof  against  him  the  said  William,  because  the  said 
plaintiff,  in  answer  to  the  first  part  of  the  said  plea  of  the  said 
William,  saith,  that  true  it  is  that  the  said  defendant,  and  the  said 
James  in  his  lifetime,  were  stockholders  in  the  said  Juniata  Bank 
of  Pennsylvania,  and  that  the  obligation  on  which  this  suit  is 
founded,  was  given  as  a  "  stock  note" — but  that  the  said  obligation 
called  a  stock  note,  is  an  obligation  under  seal,  by  which  the  said 
William  and  the  said  James  in  his  lifetime,  were  equally  obligors, 
jointly  and  severally  bound,  and  jointly  and  severally  liable,  with- 
out this,  that  the  said  defendant  signed  said  obligation  as  surety ; 
and  this  the  said  plaintiff  is  ready  to  verify — whereupon  the  said 
plaintiff  prays  judgment,  &c. 

And  the  said  plaintiff,  as  to  the  remaining  part  of  the  said  plea 
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of  the  said  William,  by  him  thirdly  in  this  suit  pleaded,  saith,  that 
there  was  at  the  time  of  the  commencement  of  this  action,  and 
still  is  a  deficiency  of  assets  of  said  bank,  to  pay  and  discharge  its 
debts,  dues  and  obligations,  &c. ;  and  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  <fcc. 

The  plaintiff  read  the  note  to  the  jury,  which  was  the  only  evi- 
dence given,  except  as  to  the  facts  admitted  by  the  pleadings,  and 
the  court  thus  instructed  the  jury : 

"  It  is  the  opinion  of  the  court  that  the  single  bill,  above,  the 
execution  of  which  is  admitted,  entitles  the  plaintiff  to  maintain 
the  action,  and  to  recover  on  the  express  obligation  to  pay  the 
money  in  six  months  after  the  date  of  the  note,  unless  a  legal  or 
equitable  defence  is  shown.  The  parol  agreement,  in  direct  oppo- 
sition to  the  written  obligation,  is  not  a  legal  defence,  nor  does 
it  constitute  an  equitable  defence ;  unless  it  is  also  shown  by  the 
defendant  that  the  plaintiff  is  attempting  to  recover  contrary  to 
equity  and  against  the  terms  of  the  agreement  by  parol.  Whether 
this  be  so  or  not,  depends  upon  the  question,  whether  there  is  a 
deficiency  of  assets  to  pay  the  liabilities  or  not;  and  until  the 
defendant  shows  that  there  is  a  sufficiency  of  assets  for  this  pur- 
pose, without  resorting  to  this  obligation,  the  equity  of  the  defend- 
ant under  his  parol  agreement  does  not  arise.  He  that  goes  into 
chancery  for  an  injunction  against  legal  cause  of  action,  must 
establish  the  whole  equity  upon  which  he  seeks  relief,  otherwise 
the  chancellor  will  not  arrest  the  regular  course  of  law.  Notwith- 
standing the  phraseology  used  in  the  plea,  the  substance  of  the 
averment  is  that  there  was  sufficient  assets  to  pay  all  liabilities 
without  resorting  to  the  defendant  on  the  obligation  on  which  this 
suit  is  founded.  It  is  incumbent  on  the  defendant  to  show  that 
sufficiency.  He  has  failed  to  do  so,  notwithstanding  the  sugges- 
tion on  the  record,  accompanied  by  the  production  of  the  writ  of 
sequestration,  that  this  debt  is  for  the  use  of  David  Candor,  seques- 
trator,  for  the  payment  of  debts.  For  these  reasons,  the  court 
instruct  the  jury  that  the  plaintiff  is  entitled  to  recover  the  sum 
claimed  in  the  statement  as  due,  to  wit  $250,  with  interest  from 
the  21st  of  November  1836." 

Slenker  and  Miller,  for  plaintiff  in  error,  cited  1  Sound.  PL  and 
Ev.  495;  Shep.  Touch.  301 ;  1  Sound.  Rep.  66  ;  1  Stark.  Ev.  377. 

Donnel,  contra,  cited  1  Stark.  Ev.  378 ;  9  Peters  503. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  question  between  the  plaintiff  and  defendant 
was,  whether  there  was  or  is  a  deficiency  to  pay  liabilities  without 
resorting  to  this  note.  The  court  below  put  it  on  the  ground 
that  the  note  created  a  legal  liability  to  pay  $2250,  from  which 
defendant  could  only  be  discharged  by  an  equitable  defence.  This 
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expression  came  into  use  while  a  defendant,  to  get  clear  from  pay- 
ing an  unjust  bond,  mast  go  into  a  court  of  equity.  Our  defalca- 
tion Act  of  1715  put  an  end  to  this  absurdity,  and  ought  to  have 
put  an  end  to  the  expression.  What  by  the  law  of  the  land  is  a 
defence,  and  may  be  made  in  a  court  of  law,  is,  in  this  State,  a 
legal  defence,  and  the  term  "  equitable  defence"  ought  not  to  be 
applied  to  it.  It  is  not  longer  necessary  to  go  into  chancery  to 
have  the  effect  of  it — it  has  led,  and  will  lead  to  confusion  of  ideas 
as  long  as  it  is  used;  neither  experience  nor  law  in  this  State 
give,  for  the  purposes  of  doing  justice  and  inquiry  into  the  merits, 
any  more  sanctity  to  a  paper  with  a  scroll  at  the  end  of  obligor, 
than  to  one  without  the  scroll. 

We  had  some  discussion  about  two  negatives,  which,  it  was 
said,  are  in  the  words  "  not  a  deficiency."  A  deficiency  or  not, 
is  a  fact  as  applied  to  the  subject  said  to  be  deficient ;  and  the 
assertions  that  there  "  is  a  deficiency,"  and  that  there  "  is  not  a 
deficiency,"  are  directly  contrary,  and  no  man  will  or  can  con- 
sider them  as  the  same.  But  it  is  not  worth  while  to  write  a 
treatise  on  philology  for  this  case.  It  is  a  general  rule  that  the 
onus  probandi  lies  upon  the  party  who  seeks  to  support  his  case 
by  a  particular  fact  of  which  he  is  supposed  to  be  cognizant.  6  T. 
R.  60.  And  this  will  apply  more  forcibly  when  the  evidence 
sought  is  in  the  possession  and  power  of  the  party  who  asserts  the 
fact,  and  who  can  only  recover  on  proof  of  it. 

To  ascertain  the  fact,  for  it  is  a  matter  of  fact,  whether  the 
assets  of  this  bank,  which  closed  in  1819,  were  sufficient  at  the 
commencement  of  this  suit,  at  the  end  of  19  years  (in  1838),  would 
employ  the  most  expert  accountant  some  weeks — it  would  require 
more  than  the  books  to  make  out  the  fact.  The  dockets  and  suits 
brought  —  the  cases  in  which  the  debt  could  not  be  recovered 
because  of  the  insolvency  of  debtors,  &c.  &c.  must  all  be  looked 
into ;  and  perhaps  the  cases  in  which  debts  were  lost  by  neglect- 
ing to  protest  and  give  notice  to  endorsers,  and  many  other  mat- 
ters. The  plaintiff  in  this  case  alone  could  prove  the  deficiency, 
and  must  prove  it  on  the  issue  made  by  these  pleadings,  and  by 
reason  and  common  justice,  he  who  has  no  right  until  a  certain 
event  occurs,  must  satisfy  the  jury,  by  competent  testimony,  that 
it  has  occurred.  The  exceptions  to  this  rule,  if  any,  are  few,  and 
this  case  is  not  one  of  them. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Young  against  Stone. 

The  amount  of  money  realized  by  the  plaintiff  in  a  judgment,  by  means  of  a 
sheriff's  sale  of  land,  must  be  credited  to  the  defendant,  whether  it  be  procured 
by  a  private  contract  with  the  purchaser  or  bid  at  the  public  sale ;  and  if  a  sum 
be  procured  for  the  land  by  means  of  a  private  contract  between  the  plaintiff  and 
the  purchaser,  and  the  land  be  bid  in  for  a  smaller  sum  for  the  purpose  of  mak- 
ing the  title,  the  larger  sum  must  be  considered  for  all  purposes  the  price  at  which 
the  land  was  sold ;  as  well  between  the  plaintiff  and  defendant  as  third  persons 
interested  in  the  price. 

If  a  vendee  of  land  covenant  to  pay  an  encumbrance  upon  it  out  of  the  amount 
of  the  purchase  money,  which  he  fails  to  do,  by  reason  of  which  the  land  is  sold 
for  the  payment  of  the  encumbrance  and  sells  for  a  price  exceeding  it,  he  is  liable 
to  the  vendor  for  damages,  the  measure  of  which  is  the  difference  between  the 
amount  for  which  the  land  sold  and  the  price  which  he  agreed  to  pay  for  it. 

ERROR  to  the  Common  Pleas  of  Wayne  county. 

Henry  B.  Stone  and  Hosea  H.  Arnold  against  George  Young 
and  Aaron  Young,  administrators  of  David  Young  deceased.  This 
was  an  action  of  assumpsit,  founded  upon  the  following  facts,  as 
set  out  in  the  plaintiff's  declaration  :  The  plaintiffs  were  the  owners 
of  an  estate  called  the  "  Torrey  Mill  property,"  upon  which  there 
was  an  encumbrance  in  favour  of  H.  T.  Allen  &  G.  Allen  of  $2500. 
They  agreed  to  sell  the  property  to  the  defendant's  intestate  for 
§5000,  in  consideration  of  which  he  agreed  to  pay  $500  in  hand, 
to  pay  the  encumbrance  to  the  Aliens,  and  the  balance  to  the 
plaintiffs.  The  defendant  did  not  pay  the  encumbrance,  in  conse- 
quence of  which  the  estate  was  sold  upon  it  by  the  sheriff,  and  this 
action  was  brought  to  recover  damages  for  the  violation  of  the 
contract.  The  plaintiffs  gave  in  evidence  the  following  agreement : 

"  An  article  of  agreement  made  between  H.  H.  Arnold  and  H. 
B.  Stone,  under  the  firm  of  Arnold  &  Stone,  this  2d  day  of  Octo- 
ber 1837,  of  the  first  part,  and  David  Young  of  the  other  part,  as 
follows :  Whereas  Arnold  &  Stone,  of  the  first  part,  agree  to  sell 
and  make  over  unto  the  said  David  Young  the  property  on  which 
said  Arnold  &  Stone  now  live,  known  by  the  name  of  the  "  Torrey 
Mill  property,"  containing  700  acres,  more  or  less,  together  witn 
all  the  buildings  on  said  premises,  with  all  the  interest  in  said 
property  belonging  to  said  Arnold  &  Stone,  for  a  valuable  conside- 
ration by  said  parties  agreed  upon.  Witness  our  hands  and  seals 
the  2d  October  1837." 

Upon  the  agreement  was  a  receipt  for  the  $500. 

The  plaintiff  then  proved  by  the  testimony  of  witnesses,  that 
the  foregoing  agreement  was  written  merely  to  show  what  the 


46  SUPREME  COURT  [Sunbury 

[Young  v.  Stone.] 

$500  were  paid  for,  and  that  the  parties  intended  to  have  the 
•whole  contract  formally  drawn  at  a  subsequent  period ;  that  the 
price  of  the  estate  was  $5000,  to  be  paid  by  Young  in  the  man- 
lier set  out  in  the  plaintiff's  declaration.  A  short  time  after  the 
agreement  was  made,  and  after  the  defendant  had  taken  posses- 
sion, he  was  accidentally  killed.  The  parol  testimony  was  exceed- 
ingly voluminous,  and  consisted  principally  of  the  declarations 
made  by  Young  in  his  lifetime  of  the  terms  upon  which  he  had 
purchased  the  property ;  but  none  of  it  proved,  with  any  distinct- 
ness, when  the  deed  was  to  be  made,  or  the  money  to  be  paid. 
Several  witnesses  testified  that  Young  said  that  he  was  to  take 
the  Allen  debt  upon  himself  and  make  some  arrangement  with  the 
Aliens  to  pay  it. 

The  plaintiffs  then  gave  in  evidence  the  record  of  the  suit 
brought  on  the  mortgage  of  the  Aliens  to  September  term  1839, 
the  judgment,  execution  and  sale  of  the  property  on  the  28th 
of  December  1839,  to  Joshua  Totten,  George  S.  Cor  win  and  Rich- 
ard W.  Corwin.  The  price  for  which  it  sold,  as  returned  by  the 
sheriff,  was  $2785.  The  facts  in  relation  to  the  price  were,  that 
on  the  morning  before  the  sale  the  purchasers  made  an  agreement 
with  Amzi  Fuller,  Esq.,  the  plaintiff's  attorney,  to  give  $3675  for 
the  property,  and  it  was  to  be  struck  down  to  them  at  any  sum 
less  than  that.  It  was  struck  down  to  Mr  Fuller  at  the  price 
returned  by  the  sheriff.  Mr  Fuller  testified  that  he  had  settled 
with  the  plaintiffs  for  the  full  amount  of  their  debt,  interest  and 
costs,  and  taken  an  assignment  of  the  balance  of  their  judgment 
after  crediting  the  amount  returned  by  the  sheriff  as  the  price  at 
which  the  property  sold.  The  plaintiff's  debt  and  interest  was 
about  the  amount  for  which  the  property  actually  sold,  $3675. 

There  was  some  evidence  given  by  the  defendants  tending  to 
show  some  defects  in  the  plaintiff's  title  to  part  of  the  land,  which 
was  the  subject  of  the  sale ;  but  it  did  not  give  rise  to  any  import- 
ant question  in  the  cause. 

The  plaintiff  requested  the  instruction  of  the  court  on  the  fol- 
lowing points : 

1.  Where,  in  a  contract  for  the  sale  and  purchase  of  land,  no 
time  is  fixed  for  making  the  deed,  the  making  of  the  deed  by  the 
vendor,  and  the  payment  or  performance  of  the  consideration  by 
the  vendee,  are  by  implication  of  law  concurrent  acts ;  that  is, 
to  be  done  at  one  and  the  same  time. 

2.  If  a  part  of  the  consideration  in  this  case  was  the  payment 
or  assumption  by  David  Young,  the  defendant's  intestate,  of  the 
plaintiff's  debt  to  the  Messrs.  Aliens,  the  plaintiffs  were  not  bound 
to  make  a  deed  until  David  Young,  or  his  representatives,  per- 
formed or  were  ready  to  perform  this  part  of  the  consideration. 

3.  If  the  act  or  omission  of  one  party  renders  performance  by 
the  other  party  naturally  or  legally  impossible,  the  latter  is  excus- 
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ed  from  performance,  and  his  rights  as  against  the  other  party  are 
the  same  as  if  he  had  performed. 

4.  The  sale  of  the  Torrey  Mill  property  by  the  sheriff  renders 
it  legally  impossible  for  plaintiffs  to  convey  it  to  David  Young  or 
his  representatives ;  and  as  such  sale  took  place  by  reason  of  the 
non-payment  of  plaintiff's  debt  to  the  Aliens,  if  it  was  the  duty 
of  David  Young  to  have  paid  plaintiff's  debt  to  the  Aliens,  his 
omission  of  a  duty  was  the  occasion  of  such  legal  impossibility, 
and  places  the  plaintiffs  in  the  same  position  as  if  they  had  per- 
formed or  tendered  performance. 

Defendant's  points : 

1.  That  the  plaintiffs  cannot  recover  in  this  case  unless  they 
have  shown  that  prior  to  the  sale  under  execution  they  were  able 
to  make  good  title,  free  of  defects,  to  all  the  lands  comprised  in 
the  contract  of  sale ;  and  the  evidence  does  not  prove  such  ability. 

2.  That  if  the  jury  find  that  defendant's  intestate,  in  his  origin- 
al contract  with  the  plaintiffs,  agreed  to  assume  upon  himself  the 
payment  of  said  bond  and  mortgage,  and  relieve  the  plaintiffs 
therefrom,  without  defining  the  time  at  which  it  should  be  done, 
upon  consideration  that  the  lands  comprised  in  the  contract  of 
sale  should  be  made  over  to  him,  and  he  should  have  a  deed  there- 
for without  mention  of  time  at  which  it  should  be  made,  the  pro- 
mises were  mutual  and  dependent,  and  unless  performance  was 
subsequently  waived  neither  party  could  sustain  an  action  against 
the  other  until  tender  or  offer  of  performance  on  his  part.     And 
if  plaintiffs  tendered  no  deed  before  the  sale  under  execution, 
which  put  it  out  of  the  power  of  plaintiffs  to  perform  on  their 
part,  the  present  action  cannot  be  sustained. 

3.  That   if  the  jury  believe   that   said  defendant's  intestate 
agreed  with  plaintiffs  to  make  an  arrangement  with  the  Aliens  to 
pay  said  bond  and  mortgage,  and  that  said  intestate  actually  did 
make  said  arrangement  with  the  Aliens  to  pay  at  a  future  day ; 
and  that,  in  consideration  thereof,  plaintiffs  agreed  to  make  a  deed 
to  defendants,  either  generally  or  on  the  first  of  the  then  next  June, 
on  which  the  said  plaintiffs  should  receive  $1500,  said  defendant's 
intestate  was  not  bound  for  the  performance  thereof  if  the  deed 
was  not  duly  executed  and  tendered,  or  if  defects  existed  in  the 
title   unremoved.     And  defective  acknowledgments  of  grantors 
before  unauthorized  persons  in  the  State  of  New  York,  and  of 
femes  covert,  are  defects  in  title ;  as  also  the  want  of  the  deed  sub- 
sequently executed  under  date  of  15th  November  1839,  of  Catha- 
rine Jackson  and  her  daughter  Mary  and  husband,  to  Stone  & 
Arnold,  for  a  part  of  said  land. 

4.  That  if  the  jury  believe  that  an  agreement  was  made  before 
the  sale  under  execution  between  the  purchasers  under  said  sale, 
and  the  attorney  of  the  Aliens,  who  was  authorized  by  them  to  col- 
lect the  money,  that  if  the  property  should  be  bid  in  by  said  pur- 
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chasers,  or  by  said  attorney,  at  a  less  sum  than  the  purchase 
money  due,  said  purchasers  would  nevertheless  pay  the  full 
amount  of  debt,  interest  and  costs,  for  said  property,  and  the  said 
purchasers  have  actually  paid  a  part  and  secured  the  said  attor- 
ney for  the  residue  of  said  debt,  interest  and  costs,  then  plaintiffs 
cannot  recover  of  defendants  the  difference  between  the  amount 
of  bid  and  the  full  amount  of  debt,  interest  and  costs. 

The  court  answered  the  plaintiffs'  points  in  the  affirmative ;  and 
thus  instructed  the  jury  in  answer  to  the  points  put  by  the  de- 
fendants. 

1.  That  their  answer  to  this  point  must  of  necessity  be  con- 
nected with  the  evidence  of  what  the  contract  was.  If  the  con- 
tract required  it,  then  the  plaintiffs  ought  to  have  been  in  a  situ- 
ation to  convey  a  perfect  title  before  the  sale  on  the  judgment ; 
but  if  David  Young  assumed  in  an  unconditional  manner  to  pay 
the  Allen  debt  and  take  it  upon  himself,  or  to  get  his  title  under 
it,  then  he  could  not  require  a  performance  on  the  part  of  the 
plaintiffs  without  offering  to  pay  the  balance  due  to  them.  With 
this  explanation  this  point  is  answered  in  the  affirmative. 

The  court  answer  the  second  point  in  the  affirmative. 

The  third  point  the  court  answer  in  the  affirmative,  with  this 
explanation.  It  appears  by  the  evidence  that  plaintiffs  took  from 
Aliens  a  covenant  for  perfecting  their  title.  On  the  6th  of  June 
1839,  Aliens  entered  their  judgment.  At  the  next  term  of  the 
court  plaintiffs  obtained  a  rule  to  show  cause,  and  under  the  ope- 
ration of  that  rule  the  defects  in  the  title  were  supposed  to  have 
been  arranged,  and  the  deed  of  15th  November  was  given.  No  alle- 
gation of  any  defect  in  title  appears  to  have  been  made  until  here 
in  court,  after  the  title  was  all  swept  away  by  the  sale  on  the 
judgment. 

The  fourth  point  the  court  answer,  that  if  the  plaintiffs  are 
entitled  to  recover,  they  are  entitled  to  the  amount  of  the  contract, 
deducting  the  $500  paid  on  its  execution  and  the  amount  paid  on 
their  judgment.  The  evidence  upon  which  this  point  is  raised  is 
that  given  by  Amzi  Fuller,  Esq.,  and  R.  W.  Corwin.  This  is  all 
the  evidence  bearing  upon  the  point,  and  the  court  cannot  say, 
under  this  evidence,  that  anything  more  than  the  proceeds  of  the 
sale  can  be  applied  to  the  payment  of  the  judgment.  It  may  be 
in  this  case,  as  it  often  is,  very  hard  that  the  property  should  be 
sacrified  at  sheriff's  sale,  but  it  is  an  every-day  occurrence.  There 
is  no  rule  of  law  which  compels  a  plaintiff  to  account  upon  a 
judgment,  under  which  he  is  a  purchaser,  for  the  sales  he  may  after- 
wards make  of  the  property.  Nor  is  there  any  rule  which  pre- 
vents his  making  a  contingent  or  conditional  sale  upon  the  prospect 
and  expectation  of  his  becoming  a  purchaser  under  his  judgment 
of  the  sheriff.  If  he  do  nothing  to  render  the  sale  a  fraud  upon 
the  defendants  or  to  hinder  purchasers  from  bidding,  his  bargains 
and  arrangements  cannot  be  made  applicable  to  the  judgment. 
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With  these  explanations  and  directions  the  court  answer  this  point 
in  the  negative. 

Wheeler  and  Donnel,  for  plaintiffs  in  error. 
Fuller,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  one  point,  and  one  only,  do  we  think  there  is 
an  error  in  the  opinion  of  the  court  below ;  and  that  is,  in  the 
instruction  to  the  jury,  that  nothing  but  the  amount  of  the  she- 
riff's sale  could  be  applied  to  the  payment  of  the  judgment  of  the 
Aliens.  The  principles  of  justice  and  equity,  as  well  as  of  sound 
policy,  require  the  contrary.  The  Aliens  holding  a  mortgage  and 
judgment  against  the  property,  undertake  to  treat  it  as  theirs,  fix 
a  price  on  it,  and  from  the  control  which  their  levy  and  execution 
gave  them,  may  be  deemed,  pro  hoc  vice,  the  owners  of  the  pro- 
perty. By  their  attorney,  Fuller,  they  contract  with  certain  per- 
sons to  sell  it  for  $3675.  The  sheriff's  sale  takes  place  under  and 
subject  to  this  contract,  and  in  performance  of  it,  and  is,  in  fact, 
but  a  means  adopted  by  the  parties  for  passing  the  title  clevested 
of  liens,  a  mode  of  conveyance  by  legal  process  and  matter  of 
record.  The  sale  is  afterwards  effected  for  the  price  thus  agreed 
on,  and  the  money  paid,  or  secured  to  be  paid  to  the  Aliens.  It 
would  be  a  perversion  of  terms  to  call  such  a  proceeding,  as  be- 
tween the  parties,  a  mere  ordinary  sheriff's  sale,  in  which  the 
price  bid  is  the  real  purchase  money.  It  was  not  left  to  the  ordi- 
nary course  of  the  law ;  it  was,  in  effect,  a  private  sale  by  the 
creditor,  through  the  medium  of  a  sheriff's  deed.  Yet,  though 
sold  in  reality  for  $3675,  and  that  price  received  by  the  Aliens  as 
the  consideration  money,  the  plaintiffs'  attorney  takes  an  assign- 
ment to  himself  of  the  judgment,  and  claims  the  difference  be- 
tween that  and  the  nominal  sum  (for  it  was  no  more)  bid  for  it  at 
the  public  sale.  The  plaintiffs'  attorney  and  the  plaintiffs  are  but 
one ;  any  transaction  by  the  attorney  in  that  capacity  is  the  trans- 
action of  his  clients,  and  it  is  difficult  to  understand  how  a  plain- 
tiff can  receive  from  the  sale  of  the  defendant's  property,  by  the 
use  of  legal  process,  the  full  amount  of  his  debt,  interest  and  costs, 
and  yet  pretend  to  claim  a  large  balance  under  an  assignment 
from  himself.  Considered  also  on  the  ground  of  policy,  it  would 
be  dangerous  to  permit  such  arrangements  to  be  made,  and  they 
might  prove  the  means  of  oppression  on  unfortunate  debtors. 
Their  tendency  is  to  make  it  the  interest  of  the  plaintiff  and  his 
attorney  to  contrive  it  so  that  the  property  shall  sell  at  the  she- 
riff's sale  as  low  as  possible,  in  order  that  they  may  realize  a  larger 
profit.  Bidders  may  be  discouraged  by  giving  it  to  be  understood 
privately  that  the  property  will  not  be  suffered  to  go  under  the 
price  agreed  upon.  It  is  true,  there  is  no  proof  here  of  this; 
nor  is  it  easy  afterwards  to  find  proof  where  it  has  been  done, 
iv.  —  7  E 
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The  safest  course  is  a  preventive  one ;  to  take  away  all  tempta- 
tion to  make  a  sheriff's  sale  an  opportunity  to  the  plaintiff  to 
speculate  on  the  distresses  of  the  debtor,  by  bringing  about  a  pub- 
lic sale  at  low  prices,  the  plaintiff  being  secure  in  the  meanwhile 
in  the  receipt  of  his  debt  by  a  secret  agreement  with  a  purchaser. 
It  is  wise  to  keep  official  sales  free  from  previous  arrangements 
and  negotiations  between  the  plaintiff  and  the  purchaser  that 
would  unduly  control  or  affect  them,  and  give  any  of  the  parties 
an  advantage.  For  these  reasons,  we  think  the  defendants,  Youngs, 
were  entitled  to  a  credit  for  the  83675,  and  that  in  this  respect  the 
court  below  erred. 

As  to  the  other  errors  assigned,  the  main  point  in  the  case  is 
very  properly  stated  by  the  court  below  to  be,  whether  the  de- 
fendants were  in  default  in  not  performing  their  part  of  the  agree- 
ment, in  consequence  of  which  the  sale  took  place  under  the  judg- 
ment. If  the  agreement  was  to  pay  off  the  mortgage,  or  to  cause 
it  to  be  released  or  arranged  to  the  satisfaction  of  the  mortgagee, 
so  as  to  prevent  its  being  levied  on  the  property,  it  is  clear  the 
defendants  failed  to  fulfil  their  agreement.  And  that  this  was  their 
agreement  would  seem  to  be  pretty  clearly  shown  by  the  evidence, 
and  appears  to  be  found  by  the  jury  under  the  charge  of  the 
court ;  and  is,  moreover,  an  agreement  naturally  flowing  in  equity, 
from  the  very  circumstance  of  the  mortgage  being  part  of  the 
consideration  money,  and  therefore  an  encumbrance  which  the 
purchaser  is  under  an  obligation  to  indemnify  the  vendor  against. 
See  Trevor  v.  Perkins,  (5  Whart.  244).  Certainly  the  plaintiff 
would  not  be  bound  to  tender  a  deed  to  the  defendants  so  long  as 
this  most  material  act  on  the  part  of  the  defendants  remained 
unperformed,  and  the  property  continued  in  jeopardy.  And  even 
if  this  had  been  done,  still  there  remained  the  payment  of  the 
$1500,  which,  it  would  seem  from  the  testimony  of  Wilder,  the 
only  witness  who  speaks  with  any  precision  on  the  subject,  was 
to  be  simultaneous  with  the  tender  of  the  deed ;  so  that  the  de- 
fendants could  not  demand  a  deed  till  this  money  was  tendered. 
If  the  defendants  failed  in  either  of  these,  it  was  not  incumbent 
on  the  plaintiffs  to  make  them  a  deed.  It  seems  plain,  however, 
that  it  was  in  consequence  of  the  defendants  not  providing  for  the 
mortgage  that  the  Allen  debt  was  enforced  by  execution  and  the 
property  swept  away.  I  am  of  opinion  that  the  court  charged  cor- 
rectly that  if  the  contract  was  as  the  plaintiff  alleged,  he  was  not, 
under  the  circumstances,  bound  to  tender  a  deed  before  the  she- 
riff's sale ;  and  after  that,  it  was  nugatory,  as  his  title  was  alto- 
gether devested. 

The  adjustment  of  the  set-off  claimed  by  the  plaintiffs  against 
the  Aliens,  and  the  alleged  defect  in  the  acknowledgment  of  the 
parties  to  one  of  the  title  deeds,  seem  to  have  had  little  or  no  influ- 
ence on  the  catastrophe  that  resulted.  These  questions  were 
brought  before  the  Court  of  Common  Pleas,  in  the  suit  by  the 
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Aliens,  by  the  affidavit  of  the  plaintiffs  on  the  19th  of  August 
1839,  and,  as  appears  by  the  charge  of  the  court,  were  disposed 
of  by  the  ascertainment  of  the  balance  and  the  execution  of  a 
deed  on  the  15th  of  November  1839,  prior  to  the  sheriff's  sale. 
This  concluded  the  plaintiffs  as  to  their  claim  to  a  deduction  from 
the  mortgage  on  these  accounts,  and  enabled  the  defendants  to 
know  whether  they  were  to  pay  the  Aliens  the  amount  of  their 
judgment  or  not;  which  was  the  matter  material  to  them.  Then 
if  they  agreed  to  take  on  themselves  the  arrangement  with  the 
Aliens,  they  were  bound  to  attend  to  this  suit  and  take  notice  of 
its  result.  It  would  seem  they  left  it  to  the  plaintiffs,  and  no  evi- 
dence is  given  of  any  collusion  or  neglect  on  the  part  of  the  plain- 
tiffs in  relation  to  the  suit  by  the  Aliens  against  them.  If  this 
decision  did  not  dispose  of  the  objection  made  to  the  title,  we 
think  the  defendants  should  show  that  they  had  put  themselves  in  a 
situation  to  ask  for  a  title,  when,  perhaps,  any  defect  might  be 
removed,  or  if  not  removed  compensation  be  allowed  for  it.  But  in 
truth  these  seem  to  be  minor  matters.  The  real  cause  of  the  loss 
that  ensued  appears  not  to  be  attributable  to  them,  but  solely  to 
the  failure  of  the  defendants  to  pay  off  the  mortgage,  or  arrange 
it  so  as  to  secure  the  property  from  being  sacrificed. 

It  is  objected  that  the  court  below  erred  in  treating  this  as  a 
suit  brought  to  enforce  a  specific  performance  of  the  contract ; 
whereas  it  was  in  effect  but  a  parol  contract,  and  the  declaration 
does  not  sufficiently  state  the  part  performance  of  such  parol  con- 
tract to  make  it  a  case  in  which  equity  would  execute  it.  For 
although  it  states  that  the  defendants  entered  into  possession,  it 
does  not  state  it  was  done  in  pursuance  of  the  contract.  Consid- 
ering, however,  that  the  declaration  says,  that  after  making  the 
agreement  for  this  property  the  plaintiffs  surrendered  the  posses- 
sion of  it  to  the  defendants,  and  they  entered  and  took  possession, 
we  think  the  verdict  cures  an  insufficiency  of  this  kind,  and  that 
after  verdict  the  inference  that  the  entry  was  in  pursuance  of  the 
agreement,  may  be  fairly  drawn  from  the  whole  tenor  of  the  plead- 
ings, and  the  proof  that  must  be  presumed  to  have  been  given. 

As  to  the  damages,  the  rule  is  properly  laid  down  by  the  court 
below,  that  the  plaintiff  is  entitled  to  the  difference  between  the 
amount  of  purchase  money  contracted  to  be  paid  and  that  which 
the  plaintiffs  received  from  the  sale,  added  to  the  $500  cash  paid 
to  the  plaintiffs,  with  interest  from  the  time  of  the  sale. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Pontius  against  Commonwealth. 

In  the  action  against  a  sheriff  to  recover  the  amount  which  he  collected  upon 
an  execution,  the  plaintiff  is  not  entitled  to  recover  the  officer's  costs  which 
accrued  in  obtaining  the  judgment  upon  which  the  execution  issued. 

If  a  plaintiff  recover  a  judgment  for  the  amount  claimed  in  his  statement,  a 
part  of  which  he  was  not  legally  entitled  to,  the  court  will  not  affirm  the  judg- 
ment, upon  the  plaintiff  entering  a  remittitur  for  the  excess. 

ERROR  to  the  Common  Pleas  of  Union  county. 

The  Commonwealth,  for  the  use  of  the  Bank  of  Pennsylvania, 
against  Frederick  Pontius.  This  was  an  action  against  the  plain- 
tiff, as  surety  of  John  Cummings,  sheriff,  to  recover  the  amount 
of  several  executions,  at  the  suit  of  the  bank,  against  Mathias  J. 
App,  which  were  put  into  his  hands  for  collection.  The  plaintiff's 
calculation,  submitted  to  the  jury,  included  the  balance  of  the 
debt  and  interest  of  the  several  executions,  and  $11.66  of  costs, 
which  were  judgment  fees  of  the  plaintiff's  attorney  and  protho- 
notary's  costs.  The  court  instructed  the  jury,  that  the  plaintiff 
was  entitled  to  recover  according  to  his  statement  and  calculation. 

Jordan,  for  plaintiff  in  error,  argued  that  the  costs  of  the  officers 
were  not  recoverable  by  the  bank,  they  not  having  previously  paid 
them ;  and  cited  11  Serg.  $  Rawle  248 ;  7  Watts  186. 

Bellas,  contra.  The  amount  in  controversy  is  small  and  cer- 
tain ;  and  if  the  court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  it,  he  was  willing  to  enter  a  remittitur  for  the 
excess;  and  asked  the  court  to  affirm  the  judgment  for  the  residue. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  instituted,  upon  the  official  bond 
of  John  Cummings,  late  sheriff  of  Union  county,  by  the  Bank  of 
Pennsylvania,  against  Frederick  Pontius,  as  one  of  the  sureties  of 
Cummings,  in  order  to  recover  various  sums  of  money  which 
Cummings,  as  sheriff,  had  received  by  virtue  of  several  executions 
placed  in  his  hands,  issued  upon  judgments  at  the  suit  of  the  bank. 
At  the  trial  of  the  cause,  the  counsel  for  the  bank  made  out  a 
statement  of  its  claim  in  the  form  of  an  account,  consisting  of 
debits  and  credits,  and  calculations  and  charges  of  interest  and 
costs,  in  which  last  were  included  fees,  coming  to  the  attorney  of 
the  bank,  on  the  judgments  obtained  by  him  for  the  bank,  upon 
which  the  executions  were  sued  out,  though  the  bank  had  never 
paid  these  fees  to  its  attorney.  The  statement  and  calculation, 
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thus  made  by  the  attorney  for  the  bank,  was  given  to  the  jury, 
accompanied  by  a  charge  from  the  court,  that  "  the  principles  of 
the  plaintiff's  calculation  are  correct,  except  that  the  charge  of 
5  per  cent,  for  collecting  the  money,  raised  on  the  mortgage,  could 
only  be  allowed;  if  the  jury  believe  the  plaintiff  has  been  injured 
to  that  extent  by  theofficial  misconduct  of  the  sheriff,  the  jury  may 
allow  an  adequate  compensation  for  the  delay,  expense,  and  addi- 
tional trouble  occasioned  by  the  misconduct  of  the  sheriff."  The 
defendant  excepted  to  this  charge  of  the  court ;  and  the  particular 
matter  assigned  for  error  here  is,  the  items  charged  in  the  calcu- 
lation given  to  the  jury,  on  account  of  the  judgment  fees  coming 
to  the  attorney  of  the  bank,  which  never  had  been  paid  to  him 
by  the  bank.  The  sheriff,  although  he  collected  these  fees,  was 
not  accountable  to  the  bank  for  them,  unless  the  bank  had  pre- 
viously paid  them  to  the  attorney ;  they  belonged  to  the  attorney 
of  the  bank,  who  had  obtained  the  judgments  for  it.  After  being 
received  by  the  sheriff,  the  attorney  could  no  longer  look  to  the 
bank  for  the  payment  of  them ;  his  only  resource  was  the  sheriff. 
This  point  was  settled  in  the  case  of  Beetle  v.  The  Commonwealth, 
(7  Watts  183).  The  court,  therefore,  erred  in  advising  the  jury 
that  the  principles  of  the  plaintiff's  calculation  were  correct. 

But  the  counsel  for  the  bank  has  applied,  if  this  court  should 
be  of  opinion  that  the  court  below  erred  in  allowing  the  jury  to 
charge  the  defendant  there  with  the  attorney's  judgment  fees,  for 
leave  to  have  the  error  corrected.  If  it  were  the  case  of  a  judg- 
ment given  on  a  verdict  for  damages  assessed  by  the  jury,  exceed- 
ing the  amount  laid  in  the  plaintiff's  declaration,  this  court  might 
permit  the  record  to  be  taken  back  to  the  court  below,  that  the 
error  might  be  corrected  there,  by  the  bank's  entering  a  remittitur 
for  the  excess,  as  was  done  in  the  case  of  Spackman  v.  Byers, 
(6  Serg.  4*  Rawle  385).  In  such  case,  the  error  is  committed 
exclusively  by  the  jury  in  the  first  instance,  by  giving  the  plaintiff 
more  damages  than  he  claims  in  his  declaration.  In  the  second 
instance,  although  it  is  true  that  the  court  commits  an  error,  like- 
wise, by  entering  judgment  upon  the  verdict,  yet  this  is  done 
inadvertently,  because  there  is  no  objection  made  to  it  by  the 
defendant  or  his  attorney.  In  no  case  would  such  an  error  be 
committed  by  the  court,  if  the  defendant  were  to  object  to  it,  or 
apprise  the  court  of  it  at  the  time.  It  is  therefore  right  that  the 
court  should  strain  a  point  to  have  such  an  error  corrected  with- 
out a  new  trial,  if  the  plaintiff  desire  it,  seeing  the  defendant  did 
not  object  to,  or  apprise  the  court  of  it  at  the  time.  The  extent, 
also,  of  the  error  appears  on  the  record  with  indisputable  cer- 
tainty ;  and  therefore  it  has  been  thought  might  be  corrected  at 
any  subsequent  period.  At  first,  however,  it  was  considered  that 
a  correction  of  it  could  only  be  made  while  it  remained  the  error 
of  the  jury;  and  that  the  remittitur,  therefore,  could  only  be 
entered  by  the  plaintiff  before  judgment  was  rendered  on  the 

IV.  —  E  * 
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verdict.  Yelv.  45;  2  Stran.  1110,  1171.  And  subsequently  this 
court  held,  though  it  might  be  done  after  judgment,  yet  not  after 
the  term  in  which  judgment  was  given;  at  least  the  court  approved 
of  its  being  done  at  that  term,  without  saying  that  it  might  be 
done  at  any  subsequent  term,  until  the  case  of  Spackman  v.  Byers 
came  up.  Fury  v.  Stone,  (2  Doll.  184;  1  Yeates  186).  In  the 
present  case,  however,  the  error  complained  of  was  committed  by 
the  court,  and  that,  too,  at  the  special  instance  of  the  plaintiff 
below,  and  against  the  express  remonstrance  of  the  defendant 
there.  The  error  here  may  therefore  be  said,  with  great  pro- 
priety, to  be  one  of  the  plaintiff's  own  seeking ;  and  if  the  bank 
has  to  go  back  for  another  trial  on  account  of  it,  the  blame,  if 
any,  rests  with  it.  And  besides,  it  is  right  that  the  plaintiff  in 
error  should  have  a  fair  trial  by  a  jury,  under  a  direction  from 
the  court,  that  is  perfectly  free  from  error  in  every  respect,  to  all 
the  matters  in  controversy  between  the  parties. 

Judgment  reversed,  and  venire  de  now  awarded. 
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Adams  against  Jackson.* 

A  settler,  who  makes  his  residence,  by  mistake  or  otherwise,  on  land  previously 
appropriated,  obtains  no  title,  by  settlement,  to  the  adjoining  land,  over  which  he 
has  cleared  and  cultivated  and  extended  his  enclosures. 

But  if  he  builds  a  house  on  the  opposite  side  of  the  400  acres  of  vacant  land  to 
his  improvements  and  enclosures,  which  he  lets  to  tenants,  who  reside  therein 
with  their  families,  so  as  to  keep  up  a  continuous  residence,  such  residence  may 
be  connected  with  the  vacant  land  cleared,  enclosed  and  cultivated  by  him,  so  as 
to  give  him  a  pre-emption  right  to  the  same,  including  400  acres,  if  there  be  so 
much. 

A  survey  made  in  1807,  in  pursuance  of  a  warrant  dated  the  same  year,  upon 
land  described  therein,  for  which  the  whole  of  the  purchase  money  was  paid  to 
the  State,  and  the  surveying  fees  paid  to  the  deputy-surveyor,  who,  in  the  same 
year,  made  out  and  forwarded  a  return  thereof  to  the  surveyor-general  by  a  private 
person,  who,  as  he  testified,  delivered  the  same  to  the  surveyor-general,  who,  upon 
the  receipt  thereof,  said  it  would  not  close,  but  no  communication  was  made  to 
the  deputy-surveyor  or  the  owner  of  the  warrant  of  any  objection  to  its  accept- 
ance, and  in  1830  the  deputy-surveyor  being  advised  by  one,  who  happened  to 
inquire  for  the  survey  in  the  surveyor-general's  office,  that  none  was  to  be  found 
there,  made  out  immediately  a  second  return,  similar  to  the  first,  which  was  for- 
warded and  accepted ;  Held  that  the  owner  of  the  warrant  was  not  to  blame,  and 
that  his  right  to  the  land  was  not  affected  by  the  failure  to  have  the  survey  re- 
turned and  accepted. 

*  This  and  the  following  cue  were  argued  at  September  Term  1841. 
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If  a  deputy-surveyor,  either  through  mistake  or  design,  in  returning  a  survey 
made  by  him,  excludes  part  of  the  land  included  by  him  in  running  and  marking 
the  lines  on  the  ground  agreeably  to  the  wish  of  the  owner  of  the  warrant,  but 
returns  it,  without  the  knowledge  of  the  owner  according  to  other  lines  actually 
run  and  marked  on  the  ground,  it  is  the  duty  of  the  owner  to  apply  for  redress  to 
the  surveyor-general  or  the  board  of  property  within  a  reasonable  time  after  he 
discovers  the  mistake  or  fraud  of  the  deputy ;  otherwise  he  will  be  taken  to  have 
acquiesced  in  and  be  concluded  by  it,  and  not  be  permitted  to  controvert  a  right, 
acquired  by  another  from  the  State,  to  the  excluded  land,  whether  acquired 
before  or  after  his  return. 

ERROR  to  the  Common  Pleas  of  Cambria  county. 

This  was  an  ejectment  brought  by  Ignatius  Adams,  the  plaintiff 
in  error,  against  Henry  Easton,  Patrick  Sommers,  James  Howell, 
Mary  Conway,  John  H.  Jones  and  William  B.  Thompson,  tenants 
in  possession,  and  Thomas  Jackson,  admitted  afterwards  to  defend 
as  landlord,  the  defendents  in  error,  for  the  recovery  of  the  posses- 
sion of  about  75  acres  of  land  lying  in  Alleghany  and  Summerhill 
townships,  in  the  county  of  Cambria.  The  plaintiff  claimed  under 
a  warrant  to  himself,  dated  the  15th  of  January  1835,  calling  for 
400  acres  of  land,  including  an  actual  settlement  and  improvement, 
adjoining  lands  of  John  Kunkle  on  the  west,  William  Kinnear  on 
the  north,  James  Fenlon  on  the  east,  and  lands  of  the  heirs  of 
John  Blair  on  the  south;  interest  to  be  paid  on  the  purchase 
money  from  the  1st  of  September  1805;  and  a  survey  made  by 
William  O'Keefe,  Esq.,  deputy-surveyor  of  the  county,  in  pursu- 
ance of  the  warrant,  on  the  16th  and  17th  days  of  March  1835, 
containing  406  acres  91  perches.  The  purchase  money  for  the 
400  acres  mentioned  in  the  warrant  appeared  to  have  been  paid 
on  the  same  day  as  the  date  of  the  warrant.  The  warrant  described 
the  land  surveyed  under  it. 

The  defendants,  however,  claimed  only  about  75  acres  of  it. 
To  support  their  claim  they  gave  in  evidence  the  application  of 
John  Haines,  dated  the  9th  of  March  1807,  for  75  acres  of  land 
on  the  waters  of  Conemaugh,  in  Cambria  county,  adjoining  lands 
of  James  Kinnear  and  Robert  Galbraith  on  the  east,  John  Kunkle 
on  the  south,  William  Kinnear  on  the  north,  and  of  Brown  and 
Harris  on  the  west,  including  his  improvement,  consisting  of  a 
dwelling-house  and  five  acres  of  clear  land;  interest  to  commence 
on  the  purchase  money  from  the  1st  of  August  1801.  The  certi- 
ficate of  Luke  Maguire  and  Eli  Makenzie,  that  the  application  was 
proved  before  them,  as  justices  of  the  peace,  by  James  Maguire 
and  Thomas  Byrne,  upon  their  solemn  oaths,  was  also  read  in 
evidence.  In  the  application  the  land  was  described  as  being  first 
improved  in  the  month  of  August  1801,  and  not  before;  and  that 

frain  had  been  raised  thereon,  consisting  of  different  crops  and 
inds ;   and  that  a  family  was  then   actually  residing   upon   it. 
Then  the  defendants  read  in  evidence  a  warrant  founded  upon 
the  application,  dated  the  18th  of  March  1807,  for  the  75  acres 
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therein  described  ;  a  receipt  also  for  the  purchase  money  paid  to 
the  State  of  the  same  date;  and  a  survey  made  in  pursuance 
thereof  by  William  O'Keefe,  deputy-surveyor,  dated  the  4th  of 
May  1807,  containing  75  acres,  corresponding,  as  he  testified, 
with  the  land  called  for  in  the  application  and  warrant.  Next  a 
deed  of  John  Haines,  the  warrantee,  and  his  wife,  dated  the  12th 
of  December  1834,  conveying  the  75  acres  in  fee  to  Peter  Cassidy, 
for  a  sum  of  money,  as  the  consideration,  therein  mentioned ;  and 
again  a  deed  of  Peter  Cassidy,  dated  the  6th  of  July  1836,  en- 
dorsed on  the  back  of  the  deed  last  mentioned,  immediately  below 
one  of  the  date  of  the  28th  of  March  1838,  from  the  same  to  the 
same,  conveying  the  same  land  to  Thomas  Jackson,  one  of  the 
defendants,  for  the  consideration  therein  specified. 

William  O'Keefe,  the  deputy-surveyor,  was  then  called,  who 
testified,  after  being  sworn,  that  he  was  appointed  deputy -surveyor 
in  1804,  and  continued  to  be  such  in  1807,  when  he  made  a  sur- 
vey on  the  Haines  warrant  on  the  4th  of  May ;  and  on  the  8th 
of  July  following,  1807,  he  forwarded  a  return  of  the  same  to  the 
surveyor-general,  by  James  Meloy,  and  at  the  same  time  made  the 
following  endorsement  on  the  warrant :  "  Surveyed  4th  May  1807, 
returned  July  8th,  1807."  Then  a  certificate  of  the  same  survey, 
from  the  surveyor-general's  office,  was  produced  and  read,  dated 
the  5th  of  June  1830,  endorsed  "  accepted  9th  June  1830,"  accom- 
panied by  a  negative  certificate,  that  no  previous  return  could  be 
found  in  the  land-office,  of  the  Haines  survey,  upon  search  being 
made  for  it.  The  testimony  of  James  Meloy,  the  person  by  whom 
O'Keefe,  the  deputy-surveyor,  forwarded  a  return  of  the  survey 
made  by  him  under  the  Haines  warrant,  as  taken  on  a  former 
trial  of  the  cause,  in  writing,  by  Mr  Magehan,  one  of  the  counsel, 
Meloy  having  died  since  that,  was  testified  to  by  Mr  Magehan, 
who  stated  that  Meloy  testified  that  William  O'Keefe  delivered  to 
him  the  return  of  the  survey  of  John  Haines,  with  a  request  to 
deliver  it  to  the  surveyor-general  at  the  land-office  in  Lancaster, 
in  the  fore  part  of  the  summer  of  1807 ;  that  he  accordingly  deli- 
vered it  to  Mr  Cochran,  then  surveyor-general,  who  handed  it 
over  to  a  Mr  Whitesides,  a  clerk  in  the  office ;  that  Mr  Whitesides, 
upon  looking  at  it,  said  it  would  not  close,  and  he  therefore  could 
not  accept  it. 

William  O'Keefe,  being  recalled,  testified  further,  that  for  many 
years  he  did  not  know  that  the  return  of  Raines's  survey  was  not 
in  the  land-office ;  not  until  Michael  Maguire,  son  of  James  L. 
Maguire,  told  him  it  was  not  there.  That  in  consequence  of  this 
he  made  a  second  return,  with  a  note  of  the  former  circumstances, 
as  previously  stated  by  him.  That  the  surveying  fees,  as  also  the 
fees  for  returning  the  survey,  were  paid  to  him  after  the  survey 
was  made  in  1807,  or  in  the  following  year.  That  he  thought 
William  Shaw  lived  on  the  land  at  the  time  the  survey  was  made, 
but  was  not  positive.  That  there  was  a  cabin  house  on  it,  and 
iv.~  8 
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about  three  or  four  acres  of  it  cleared.  Thought  he  saw  Shaw 
living  on  it ;  Shaw  was  along  at  the  time  of  making  the  survey, 
and  witness  understood  that  he  was  a  tenant  to  Haines,  the  war- 
rantee. Witness  continued  to  be  deputy-surveyor  until  1821  or 
1822,  when  he  went  out  of  the  office,  and  was  again  in  it  when  he 
made  the  second  return  of  the  survey  upon  Haines's  warrant. 

Articles  of  agreement  between  James  L.  Maguire  and  John 
Haines,  under  their  respective  hands  and  seals,  dated  the  15th  of 
August  1803,  were  read  in  evidence,  by  which  Maguire  granted 
and  sold  to  Haines  the  75  acres,  in  consideration  of  $40  paid  in 
hand,  the  further  sum  of  $17.50  to  be  paid  when  Maguire  should 
make  Haines  a  clear  patent  for  the  land,  which  was  to  be  within 
two  years  from  that  date,  and  the  further  sum  of  817.50  in  one 
year  thereafter.  A  receipt  for  the  $40  was  endorsed  on  the  arti- 
cles, and  signed  by  Maguire.  Michael  Dodson,  a  witness  for  the 
defendants,  testified  that  he  saw  William  Shaw  living  on  the  75 
acres  in  1806  or  1807 ;  his  impression  was,  however,  that  it  was 
in  1807;  that  Shaw  lived  there  for  two  years,  and  witness  got 
coal  of  him.  Shaw  himself  also  testified  that  he  went  on  the  land 
in  dispute,  that  is,  the  75  acres,  with  his  family,  in  1803,  under 
John  Haines,  and  resided  there  with  his  family  until  1808  or  1809  ; 
that  a  small  spot  was  cleared  when  he  went  thither,  and,  during 
the  time  he  resided  thereon,  he  cleared  about  four  acres  more, 
raised  oats,  flax,  buckwheat,  potatoes,  grass  and  corn  on  the  same. 
That  he  had  two  children  born,  and  that  two  died  while  he  lived 
there.  That  in  1804  he  commenced  raising  coal  in  the  bank  now 
claimed  by  the  plaintiff,  and  worked  the  same  until  1811.  That 
Adams  made  no  claim  to  the  land  while  the  witness  lived  on  it, 
nor  any  other  person,  excepting  Haines,  with  whom  he  had  a 
verbal  agreement  to  live  on  the  land  until  he  could  build  a  house 
at  the  coal-bank  where  he  bought,  but  never  did  build  any  there. 
Nor  did  Adams  ever  object  to  or  forbid  witness's  raising  coal  and 
working  the  bank  during  the  time  he  did  so.  John  Haines  also 
testified  that  he  purchased  the  land  of  James  L.  Maguire  by  an 
article  of  agreement  dated  the  15th  of  August  1803 ;  that  the 
agreement  was  never  cancelled  or  given  up;  nor  the  purchase 
money  paid  by  him  for  it,  restored ;  that  when  he  purchased,  he 
told  William  Shaw  to  move  on  it ;  and  he  did  so,  and  lived  there 
some  considerable  time ;  but  cannot  tell  how  long.  He  also  told 
Cassidy  to  attend  to  it  and  take  care  of  it  for  him,  with  his  own 
land.  When  he  bought  of  Maguire,  about  one-and-a-half  acres  of 
the  land  were  cleared,  and  some  more  about  half  cleared.  That 
witness  never  did  relinquish  his  right  to  the  land  until  he  sold  to 
Peter  Cassidy ;  and  never  saw  Maguire  after  he  made  the  pur- 
chase of  the  land  from  him. 

The  plaintiff,  for  the  purpose  of  showing  that  he  acquired  a  pre- 
emption right  to  the  land  within  his  survey,  adduced  a  number  of 
witnesses,  some  of  whom  testified  that  as  early  as  1805,  he  made 
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a  small  improvement  on  it  by  clearing  about  half  an  acre,  not 
more,  on  the  coal-bank  hill,  in  which  he  sowed  rye,  and  reaped  it 
in  1806 ;  that  he  resided,  at  this  time,  at  another  improvement, 
about  three-quarters  of  a  mile  from  the  coal-bank,  which  is  not 
included  within  the  boundaries  of  his  survey  of  406  acres  91 
perches ;  though  some  of  his  witnesses  spoke  of  his  having  a  cabin 
at  the  coal-bank  as  early  as  1805;  some  in  1808;  and  others  in 
1810.  Patrick  Burk,  however,  testified,  that  he  built  a  cabin  at 
the  coal-bank,  for  Adams,  the  plaintiff,  between  1815  and  1818; 
that  there  was  no  other  cabin  there  then,  nor  clearing  of  any  kind, 
and  no  appearance  that  there  ever  had  been  any.  The  cabin  built 
by  Burk  was  16  or  18  feet  square.  Adams  then  lived  at  what  has 
been  called  the  Sharp  Place,  since  that,  where  his  sister  kept  house 
for  him.  The  cabin  built  by  Burk  was  put  up  for  the  use  of  the 
coal-bank ;  and,  according  to  some  of  the  witnesses,  Adams  occa- 
sionally slept  there  on  straw,  with  hands  employed  by  him  to  dig 
coal ;  and  their  food  cooked  elsewhere  and  brought  thither  to  them. 
From  the  most  of  the  testimony  given  by  the  plaintiff's  own  wit- 
nesses, it  appeared  clearly,  that  he  never  resided  at  or  near  the 
coal-bank  before  1822,  when  he  had  a  house  built  near  thereto  by 
Jacob  Weaver,  but  on  land  warranted  and  surveyed  in  the  name 
of  James  Kinnear,  as  early  as  1788,  where  he  resided  about  two 
years.  Here  he  cleared  and  cultivated  20  acres  or  upwards,  two 
of  which  were  on  the  Kinnear  tract,  where  he  had  his  dwelling, 
and  the  residue  within  the  lines  of  his  survey  made  under  his  war- 
rant of  1835.  In  1823  he  erected  a  house  within  the  limits  of  this 
survey,  on  or  near  the  turnpike-road,  where  he  resided  a  short 
time,  part  of  a  year  or  so,  and  then  leased  it  for  a  tavern,  after 
which  it  was  occupied  as  such  some  two  or  three  years,  when  it 
was  destroyed  by  fire.  Previously,  however,  to  the  erection  of 
this  last  house,  he  had  a  cabin  erected  and  three  or  four  acres  of 
land  cleared  at  the  same  place;  all,  perhaps,  within  his  survey 
under  his  warrant  of  the  15th  of  January  1835.  This  cabin  might 
possibly  have  been  erected  as  early  as  1817,  about  the  time  the 
construction  of  the  turnpike-road  was  going  on,  but  its  erection  did 
not  appear  to  have  been  of  so  early  a  date,  from  the  evidence ;  nor 
did  it  appear,  with  certainty,  when  it  was  first  erected.  Tenants, 
however,  lived  in  it  under  Adams,  both  before  and  after  the  erec- 
tion of  the  house  at  the  same  place  in  1823.  During  the  time  this 
latter  house  was  occupied  as  a  tavern,  or  at  least  the  greater 
portion  of  it,  the  cabin  was  used  as  a  school-house.  But  on  no 
part  of  the  406  acres  91  perches  claimed  by  Adams  under  his 
warrant  of  the  15th  of  January  1835,  did  it  appear  that  he  or  any 
tenant  under  him,  ever  resided  prior  to  the  year  1817.  Some  of 
his  witnesses,  indeed,  who  seemed  not  to  have  been  acquainted 
with  the  boundaries  and  precise  location  of  the  406  acres  91 
perches,  spoke  of  his  having  resided  thereon  before  that  time ;  but 
others,  who  were  acquainted  with  the  boundaries,  proved  clearly 
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that  his  residence,  where  he  had  any  previously  to  that  time,  was 
upon  other  land. 

Other  evidence  was  then  given  by  the  defendants,  going  to  show 
that  Adams,  in  March  1830,  bought  three  land  warrants  of  Peter 
Cassidy,  as  the  agent  of  Abraham  Kerns,  which  had  been  taken 
out  for  lands  that  could  not  be  obtained,  in  March  1794;  the  first 
in  the  name  of  Jeremiah  John ;  the  second  in  the  name  of  James 
John,  and  the  third  in  the  name  of  Josiah  John.  In  September 
1830  he  had  a  survey  made  of  lands  on  each  of  these  warrants,  the 
aggregate  of  which  amounted  to  1264  acres,  in  which  was  included 
all  the  land  embraced  within  his  survey  made  afterwards,  under 
his  warrant  of  the  15th  of  January  1835,  excepting  the  75  acres 
surveyed  under  the  Haines  warrant,  which  he  left  out,  upon  being 
told  that  it  was  so  surveyed  and  appropriated.  In  1831  these 
surveys  were  returned  into  the  land-office  and  accepted.  One  of 
the  chain-carriers,  however,  testified,  on  behalf  of  the  plaintiff, 
that  the  plaintiff  objected  to  the  75  acres  being  left  out ;  that  he 
insisted  upon  their  being  included,  until  the  surveyor  at  length 
told  him  he  would  take  them  in,  though  in  this  he  was  most  posi- 
tively contradicted  by  the  surveyor.  The  surveys,  however,  as 
returned,  excluded  the  75  acres.  A  great  deal  of  other  testimony, 
on  both  sides,  was  given,  which  it  is  unnecessary  to  detail  or  notice, 
as  the  opinion  of  the  court,  and  its  application  to  the  case,  will  be 
fully  understood  without  it. 

The  court  below,  among  other  things,  charged  the  jury,  that 
"  in  regard  to  the  coal-bank  improvement,  much  evidence  had  been 
given,  and  there  were  many  contradictions  among  the  witnesses. 
There  is  evidence  that  Adams  commenced  an  improvement  and 
built  a  cabin  there  in  1805 ;  and  there  is  evidence  that  in  1815  or 
1816,  there  was  no  residence  or  improvement  there;  but  some 
things  concerning  the  coal-bank  are  undisputed.  It  is  an  undis- 
puted fact,  that  in  the  fail  of  1822  Adams  built  a  house  at  the 
coal-bank,  which,  from  that  time  at  least,  was  the  only  place  of 
residence  which  he  or  any  of  his  tenants  had  on  this  improvement. 
It  is  also  an  undisputed  fact  that  this  house,  and  the  only  residence 
of  Adams  or  his  tenants  at  the  coal-bank,  is  upon  the  tract  of  land 
appropriated  in  the  name  of  James  Kinnear.  The  defendants 
have  shown  a  warrant  to  James  Kinnear  of  the  20th  of  December 
1784,  for  400  acres  of  land,  and  a  survey  made  thereon  of  346 
acres  and  12  perches,  on  the  25th  of  June  1788 :  and  James  Mage- 
han  swears  that  Adams's  house  is  within  the  lines  of  this  survey; 
that  about  two  acres  of  the  improvement  are  also  within  the  lines 
of  this  survey,  and  some  18  acres  are  without  these  lines.  It  is 
thus  established  that  whatever  residence  on  vacant  lands  Adams 
may  have  had  at  the  coal-bank,  was  abandoned  in  1822,  and  has 
never  been  resumed  since.  Applying  now  the  principles  of  law 
which  have  been  explained,  it  is  apparent  to  you  that  Adams  had 
no  legal  "  settlement"  at  the  coal-bank.  There  was  no  residence 
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and  occupation,  and  we  have  seen  that  a  bare  improvement,  with- 
out residence,  gives  no  right.  The  residence  was  on  appropriated 
land,  in  respect  to  which  he  could  acquire  no  rights  as  a  settler. 
He  had  no  residence  on  the  unappropriated  land,  and  therefore, 
on  the  15th  of  January  1835,  when  Adams  took  his  warrant,  he 
had  no  such  settlement  and  improvement  as  his  warrant  calls  for." 

"  Next,  in  regard  to  the  improvement  at  the  burnt  tavern,  (that 
is,  at  the  turnpike-road).  The  evidence  in  regard  to  Adams's  pos- 
session at  this  place,  is  very  unsatisfactory  up  to  the  year  1823. 
His  changes  of  residence  were  so  frequent,  and  there  is  so  much 
discrepancy  among  the  witnesses,  that  it  will  probably  be  difficult 
for  you  to  find  that  he  had  such  a  settlement  as  the  law  requires 
at  the  burnt  tavern,  prior  to  1823.  At  that  date  the  evidence 
becomes  more  consistent  and  specific.  Jacob  Weaver  says  the 
tavern  was  built  in  1823 ;  and  James  Magehan  says  that  a  man 
by  the  name  of  Bruce  lived  in  a  cabin  near  the  burnt  tavern,  and 
that  it  was  built  before  the  tavern,  and  that  it  has  been  occupied 
ever  since  by  persons  whom  the  witness  understood  were  tenants 
of  Adams.  Matthew  M.  Adams  says  this  Bruce  cabin  was  occu- 
pied as  a  school-house  at  one  time,  prior  to  the  burning  of  the  tav- 
ern, but  since  the  tavern  was  burnt,  he  says  the  cabin  and  im- 
provement have  been  kept  up  by  his  father's  tenants ;  that  four 
or  five  acres  were  cleared  and  fenced ;  oats  were  raised  by  Joseph 
Shrum,  and  potatoes,  and  that  the  fences  have  been  kept  up,  and 
the  fields  pastured  and  mowed.  The  tavern  was  burnt  in  1826, 
and  Adams  has  continued  to  live  in  the  house  on  the  James  Kin- 
near  tract,  except  in  1836,  when  he  sold  to  Judge  Shaler  and 
moved  to  Loretta  for  a  short  time." 

"  Now,  was  this  a  settlement  according  to  the  legal  principles 
already  explained  ?  It  is  contended  by  the  defendants  that  Adams's 
living  on  the  James  Kinnear  tract,  and  claiming  that  tract  by  vir- 
tue of  his  possession,  cannot  appropriate  to  himself,  as  a  settler, 
the  possession  of  his  tenants  at  the  burnt  tavern ;  but  if  he  can, 
that  then  there  must  be  such  a  resident  settlement  by  the  tenants 
as  the  law  requires.  It  is  impossible  that  the  tenants  can  have 
the  intention  necessary  to  be  associated  with  residence.  They 
cannot  have  the  manifest  intention  of  making  it  a  place  of  perma- 
nent abode,  and  the  permanent  means  of  supplying  their  families, 
nor  can  they  have  the  intention  of  ultimately  paying  the  common- 
wealth for  the  land.  They  are  tenants  only,  and  an  intention  to 
make  it  a  place  of  permanent  abode  would  be  an  intention  to  de- 
fraud the  landlord.  To  sustain  such  a  settlement  it  is  necessary 
to  consider  the  residence  of  the  tenant  as  the  residence  of  the 
landlord,  and  then  to  infer  that  the  necessary  intention  pertains 
to  the  landlord.  I  will  not  say  that  a  man  cannot  in  any  case 
acquire  a  pre-emption  right  to  land  by  virtue  of  the  possession  of 
a  tenant ;  but  in  this  case  I  would  say,  that  the  presumption  seems 
to  be  more  reasonable  that  Adams  intended  to  appropriate  the 
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James  Kinnear  tract  by  his  possession,  than  to  make  the  improve- 
ment at  the  burnt  tavern  a  place  of  permanent  abode.  He  could 
claim  the  James  Kinnear  tract  only  by  his  possession,  for  he  has 
shown  no  title,  and  he  has  had  the  possession,  almost  long  enough, 
of  that  tract,  to  acquire  a  title  to  it  under  the  Statute  of  Limita- 
tions. No  leases  to  his  tenants,  at  the  burnt  tavern,  have  been 
shown,  and  there  is  no  evidence  of  rent  received,  nor  of  any  con- 
siderable extension  of  the  improvements,  since  1823.  All  we 
know  about  it  is,  that  Magehan  and  Matthew  Adams  understood 
the  occupiers  to  be  tenants  of  Adams.  Are  you  satisfied,  from 
all  the  evidence,  that  Adams  intended  to  make  that  settlement  his 
place  of  permanent  abode,  and  the  permanent  means  of  support- 
ing his  family  ?  The  policy,  under  which  this  species  of  title  was 
supported,  was  to  encourage  the  poorer  classes,  who  were  not  able 
to  pay  for  land,  and  were  yet  willing  to  make  a  tract  their  home, 
and  bestow  the  labour  of  themselves  and  families  upon  it.  This 
policy  would  be  frustrated  to  allow  one  to  hold  land  as  a  settler, 
who  resided  elsewhere,  and  would  enable  him  to  monopolize  many 
parcels  of  territory  without  conferring  the  benefits  of  his  personal 
industry.  Sergeant's  Land  Law  140.  This  question  of  residence 
is  for  you,  and  it  is  for  you  to  inquire  whether  it  was  associated 
with  such  intention,  on  the  part  of  Adams,  as,  under  the  law  of 
pre-emption,  would  give  him  a  right  as  a  settler.  The  residence 
of  Adams  on  the  Kinnear  tract,  adversely  to  the  owner,  does  not 
satisfactorily  indicate  the  requisite  intention,  but  rather  indicates 
an  intention  inconsistent  with  that  required  for  a  settlement  right. 
But  the  question  of  residence,  its  extent  and  character  is  left  to 
you  to  decide,  under  the  evidence,  on  the  principles  of  law  which 
have  been  explained.  But  the  plaintiffs  contend  that  the  16  or  18 
acres  of  land,  improved  over  the  Kinnear  line,  at  the  coal-bank, 
are  to  be  considered  in  connexion  with  this  residence  in  the  cabin 
at  the  burnt  tavern.  But  that  part  of  the  coal-bank  improvement 
is  totally  disconnected  from  the  residence  at  the  burnt  tavern,  and 
has  no  residence  on  it.  The  tenants  of  the  cabin  have  had  no 
possession  of  that  part  of  the  coal-bank  improvement.  Adams  had 
the  occupancy  without  residence,  and  it  is  not  possible,  in  opposi- 
tion to  the  facts  in  evidence,  to  consider  this  as  a  part  of  the  resi- 
dence at  the  cabin  of  Adams's  tenants.  The  eighth  point,  pro- 
pounded by  the  plaintiffs,  is  correct  on  the  facts  of  it  therein  as- 
sumed, but  under  the  facts  in  evidence  the  court  say  that  Adams's 
occupancy  of  several  acres  of  improved  land  at  the  coal-bank,  can- 
not aid  or  apply  to  the  residence  of  his  tenants  at  the  burnt  tavern. 
The  former  part  of  our  observations  in  regard  to  this  residence  of 
the  tenants,  answers  the  fifth  point  proposed  by  the  plaintiffs. 

"  If,  from  all  the  evidence,  you  should  not  believe  that  Adams 
had  a  settlement  right  at  the  burnt  tavern  on  or  before  the  9th  of 
June  1830,  he  cannot  recover,  and  your  verdict  should  be  for  de- 
fendants. But  if  you  should  find  such  a  settlement,  the  opinion 
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of  the  court  is,  that  up  to  that  day  the  75  acres  in  dispute  were 
open  to  settlement  or  survey ;  and  if  Adams,  having  acquired  a 
pre-emption  right  by  a  legal  settlement,  designated  his  bounda- 
ries and  included  the  land  in  dispute,  he  would  be  entitled  to  re- 
cover it." 

"  To  explain  the  views  of  the  court  clearly  on  this  part  of  the 
case,  it  is  necessary  to  look  into  the  title  set  up  for  the  defendants. 
It  is  founded  on  a  warrant  of  18th  of  March  1807,  granted  to  John 
Haines,  and  surveyed  on  the  4th  of  May  1807.  This  warrant 
calls  for  an  improvement  commencing  1st  of  August  1801.  And 
here  the  plaintiffs  have  interposed  the  following  proposition. 
"  That  if  the  jury  believe,  from  the  evidence,  that  no  person  re- 
sided on  the  75  acres  on  the  18th  of  March  1807,  or  that  no  grain 
was  raised  thereon  previous  to  that  date,  the  taking  out  of  the 
warrant  in  the  name  of  John  Haines,  of  that  date,  was  a  fraud 
on  the  officers  of  the  commonwealth,  and  conferred  no  title  on 
John  Haines  or  those  claiming  under  him."  This  is  correct  in 
point  of  principle ;  but  if  the  evidence  of  Cassidy,  M'Gough,  Dod- 
son,  John  Adams,  Haines  and  Shaw  be  believed,  there  was  a  pos»- 
session  of  the  75  acres,  with  improvement  and  residence.  And 
O'Keefe  says,  when  he  made  the  survey  of  this  warrant,  Shaw 
was  in  possession ;  and  Shaw  proves  that  he  went  into  possession 
in  1803,  and  left  it  in  1808  or  1809,  after  having  improved  about 
4  acres.  This  warrant,  therefore,  was  well  located  on  the  75 
acres,  and,  under  the  evidence,  we  deny  the  doctrine  of  the  plain- 
tiff's first  point." 

"  But  it  was  the  duty  of  Maguire  or  Haines  to  have  the  warrant 
returned  within  a  reasonable  time.  They  attempted  to  do  this, 
but  O'Keefe,  the  surveyor,  sent  the  survey  to  the  office  in  Lancas- 
ter by  one  James  Meloy,  (now  dead,  but  whose  evidence  on  a 
former  trial  is  proved).  Meloy,  stated  that  the  clerk,  to  whom  the 
survey  was  delivered,  made  the  calculation,  and  it  would  not  close, 
and  they  could  not  accept  it.  From  that  day  to  this,  the  survey 
has  not  been  .heard  of  in  the  land-office,  and  the  evidence  of  posses- 
sion, when  the  warrant  was  surveyed,  is  not  more  positive  than  is 
the  evidence  that  the  possession  was  abandoned  from  1809  or  1811. 
Maguire  was  bound  to  have  the  survey  returned,  and  if  it  was  so 
defectively  returned  as  not  to  be  acceptable  at  the  land-office,  he 
should  have  had  it  perfected  and  returned.  In  the  condition  in 
which  it  was  left,  he  might  abandon  his  title,  and,  referring  again 
to  the  legal  principles  laid  down  already,  we  feel  bound  to  say  to 
you,  as  a  matter  of  law,  that  there  was  a  complete  abandonment 
of  this  Haines  claim  from  the  time  Shaw  left  the  possession  until 
the  9th  of  June  1830,  when  the  Haines  survey  was  accepted  at 
the  land-office.  Before  that  period  this  land  was  open  to  the  set- 
tlement or  warrant  of  any  other  settler  or  applicant ;  and  this 
answers  substantially  the  second,  fourth,  fifth  and  seventh  propo- 
sitions of  the  plaintiff." 
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"  The  8th  point  made  by  the  defendants,  is  denied  by  the  obser- 
vations made.  And  as  to  their  9th  point,  we  consider  the  evidence 
of  abandonment  not  only  powerful  enough  to  justify  you  to  pre- 
sume it,  but  to  require  us  to  declare  it  an  abandonment  as  a 
matter  of  law.  On  the  9th  of  June  1830,  the  Haines  survey 
was  returned  and  accepted;  and  the  rights  of  Haines  became 
vested,  which  he  subsequently  conveyed  to  Cassidy,  who  con- 
veyed to  Jackson.  From  that  date,  the  defendants  derive  a  title 
perfect  on  its  face,  and  in  itself  perfectly  valid.  Before  that  date, 
had  Adams  acquired  any  right  in  the  75  acres  ?  His  warrant, 
you  remember,  was  in  1835.  Before  the  9th  of  June  1830,  he 
had  acquired  no  paper  right.  Had  he  acquired  a  right  by  settle- 
ment 1  By  settlement,  if  at  all.  And  thus  you  see  the  import- 
ance of  ascertaining  whether  Adams  had  the  right  of  a  settler 
prior  to  that  date.  Adams  never  had  any  possession  of  the  75 
acres ;  and  we  have  seen  that  he  had  no  residence  and  settlement, 
except  it  was  at  the  burnt  tavern.  I  repeat,  if  you  are  not  satis- 
fied that  he  had  a  settlement  at  that  place,  the  plaintiff  cannot 
recover ;  but  if  you  should  be  satisfied  that  he  had,  this  question 
presents  itself  for  your  consideration.  Did  Adams  comprehend 
the  75  acres  within  his  claim  ?  If  you  believe  Cassidy  and 
William  Lake,  Adams  did  not  claim  them  in  1823,  for  he  then 
defined  his  boundaries  by  lines  marked  on  Cassidy's  draft,  which 
excluded  both  the  75  acres  and  the  burnt  tavern  improvement. 
To  the  same  effect  is  the  evidence  of  David  Davis,  who  proves 
Adams's  disclaimer  of  the  75  acres  in  1819  or  1820.  It  is  competent 
for  a  party,  claiming  as  a  settler,  to  limit  and  define  his  claim  by 
lines  on  the  ground ;  and  when  he  has  done  so,  and  others  have 
acquired  rights  in  the  land  excluded  by  the  settler,  he  is  con- 
cluded by  his  boundaries,  and  cannot  affect  the  rights  which  have 
intervened.  If,  therefore,  you  believe  .that  before  1830,  Adams 
defined  his  claim  by  lines  on  the  ground,  excluding  the  75  acres, 
he  cannot  now  turn  upon  Jackson,  and  take  from  him  the  title  he 
has  acquired  to  the  75  acres.  It  would  be  a  fraud  on  Jackson  to 
suffer  this  to  be  done,  and  would  involve  a  prostration  of  all  prin- 
ciples of  law  and  justice." 

"  But  again :  If  Adams  had  the  possession  and  settlement  which 
could  confer  title,  he  could  take  a  warrant  for  the  whole  or  part 
of  the  land  claimed  by  him,  or  he  could  apply  to  his  claim  any 
warrant  already  issued,  which  had  not  been  previously  applied 
elsewhere.  It  has  been  shown  that,  on  the  17th  of  March  1830, 
the  plaintiff  purchased  of  Peter  Cassidy  three  lost  warrants,  in 
the  names  of  Jeremiah  John,  James  John,  and  Josiah  John,  each 
for  400  acres  of  land ;  and  that  these  several  warrants  were 
located  for  the  plaintiff,  and  in  his  presence,  on  the  2d  of  Septem- 
ber 1830.  These  warrants  were  certainly  located  and  returned 
so  as  to  exclude  the  75  acres  in  dispute ;  and  the  presumption  of 
law  is,  that  they  were  located  and  returned  agreeably  to  the 
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wishes  of  the  proprietor;  and  if  they  were  not  located  and 
returned  by  his  consent,  and  in  a  manner  satisfactory  to  him,  he 
should  have  complained  to  the  surveyor-general,  and  obtained  the 
order  of  the  board  of  property  for  a  re-survey,  or  a  different 
return.  And  this  legal  presumption  is  greatly  strengthened  by 
the  fact,  which  you  will  bear  in  mind,  that  when  these  surveys 
were  made,  this  land  had  been  appropriated  on  the  warrant  of 
Haines ;  and  it  was  the  duty  of  the  surveyor  to  'exclude  it,  or  to 
note  this  interference  on  his  survey.  He  made  the  survey,  exclud- 
ing the  75  acres,  and  returned  his  work  to  O'Keefe,  the  official 
surveyor,  who  made  return  thereof  into  the  land-office,  where  it 
has  remained  unaltered  ever  since.  Now,  if  you  should  be  of 
opinion  that  Adams  had  a  settlement  at  the  burnt  tavern,  and 
that,  up  to  the  time  of  the  survey  of  these  Johns  warrants,  he 
included  the  75  acres  within  his  claim,  you  will  observe  that  he 
took  up  that  settlement  and  improvement  by  the  survey  of  the 
James  John  warrant.  It  did  not  exist,  then,  for  the  purposes  of 
his  warrant  of  1835,  and  could  impart  no  value  to  that  warrant. 
That  warrant  was  inoperative  as  to  this  improvement,  and  as  to 
all  the  lands  surveyed  within  the  lines  of  the  Johns  warrants ;  as 
to  them  it  was  a  nullity,  it  conferred  no  title  at  its  date,  its  sur- 
vey, or  its  return;  and  the  75  acres  were  the  only  lands  open  for 
it,  and  that  previously  appropriated  by  the  plaintiff's  own  surveys. 
But  the  75  acres  had  been  appropriated  to  the  Haines  warrant  on 
the  9th  of  June  1830,  so  that  there  was  nothing  left  for  the 
Adams  warrant  of  1835  to  take.  His  settlement,  which  you  may 
find,  did  not  help  this  warrant,  for  that  settlement  was  already 
appropriated  to  the  Johns  warrants.  Circumstanced  in  this 
manner,  it  is  perfectly  clear  that  the  plaintiff  cannot  recover  the 
75  acres.  He  alleges  that  he  was  deceived  as  to  the  survey  of 
the  Johns  warrants ;  that  he  intended  they  should  include  the  75 
acres,  and  he  supposed  they  did ;  and  there  is  some  reason 
afforded  in  the  evidence  for  believing  that  he  was  defrauded  in 
the  survey  and  return  of  these  warrants.  But  if  he  was,  his 
remedy  did  not  consist  in  taking  a  new  warrant,  and  bringing  his 
ejectment ;  but  he  should  have  procured  a  re-survey  of  the  Johns 
warrants,  and  then  brought  his  ejectment ;  and  this,  we  think,  is 
his  remedy  still.  On  this  trial,  we  cannot  alter  the  lines  of  the 
Johns  surveys.  They  are  on  the  ground,  and  in  the  land-office  ; 
and  we  must  take  them  as  they  are,  until  the  plaintiff  procures 
the  alteration  he  desires,  by  competent  authority.  Thus  far  he 
has  acquiesced  in  them  as  they  are  established,  in  that  he  has  not 
sought  for  their  alteration  by  the  competent  authority;  and  as 
they  are  established,  the  law  is  so,  that  he  cannot  recover  the  75 
acres  in  dispute,  and  your  verdict  must  be  for  the  defendants." 

The  jury  accordingly  gave  a  verdict  for  the  defendants,  upon 
which  the  court  rendered  a  judgment.     The  charge  of  the  court 
iv.  — 9  F* 


66  SUPREME  COURT  [Pittsburgh 

[Adams  v.  Jackson.] 

was  excepted  to  by  both  parties ;  and  the  following  errors  were 
assigned  by  the  plaintiffs: — 

1.  The  court  erred  in  charging  the  jury  that  the  plaintiff's 
improvement  at  the  coal-bank  was  not  a  legal  settlement. 

2.  In  that  part  of  their  charge  which  relates  to  the  improve- 
ment at  the  burnt  tavern ;  particularly  when  it  is  laid  down  as  a 
requisite  to  the  legality  of  his   settlement,  that  he  must  have 
intended  that  settlement  as  his  permanent  place  of  abode,  and 
permanent  means  of  supplying  his  family ;  and  that  it  would  be 
against  the  policy  of  the   law,,  to  allow  one  to  hold  land  as  a 
settler,  who  resides  elsewhere. 

3.  In  charging  the  jury  that  Adams's  occupancy  of  the  cleared 
land  at  the  coal-bank  improvement,  which  was  not  within  the 
lines  of  the  James  Kinnear  survey,  could  not  aid  or  apply  to  the 
residence  of  his  tenants  at  the  burnt  tavern. 

4.  In  their  remarks  about  the  survey  made  by  Cassidy  in  1823, 
and  about  the  residence  of  David  Davis,  and  their  silence  about 
the  survey  made  by  Magehan  in  1826,  because  calculated  to  mis- 
lead the  jury  in  both  matters  of  law  and  fact. 

5.  In  their  positive  charge  to  the  jury,  that  their  verdict  must 
be  for  the  defendants,  because  of  the  survey  in  the  warrant  in 
the  name  of  James  John. 

Black  and  Banks,  for  plaintiff  in  error,  in  support  of  the  first 
error,  contended  that  the  testimony  of  several  witnesses  showed 
that  the  plaintiff  had  an  improvement  and  settlement  at  the  coal- 
bank  as  early  as  1805 ;  and  that  it  was  kept  up  there,  by  himself 
or  his  tenants,  till  1822,  at  least.  That  although  the  residence 
there  might  be  said  to  have  been  changed  at  that  time,  through 
mistake,  by  building  the  dwelling-house,  then  erected,  on  land 
previously  warranted  and  surveyed  in  the  name  of  James  Kin- 
near,  say  about  two  rods  over  the  liner  yet,  if  that  be  material,  a 
residence  on  the  land  existed  at  that  time,  and  was  kept  up  con- 
tinuously afterwards  by  tenants  of  the  plaintiff,  in  a  cabin  then  in 
being,  and  a  house  built  afterwards,  at  the  place  subsequently 
called  the  Burnt  Tavern.  This  question  of  fact  ought  to  have 
been  submitted  by  the  court  to  the  jury ;  but  it  was  erroneously 
withdrawn  from  them. 

2.  The  clearing  of  the  land,  and  other  improvements  made  and 
continued  by  Adams  on  the  vacant  part  of  his  claim,  after  he 
removed  over  on  the  Kinnear  tract,  should  have  been  referred  to 
the  jury,  in  connection  with  the  residence  of  his  tenants  at  the 
burnt  tavern,  to  decide  whether  the  same  did  not  constitute  an 
actual  settlement.  The  residence  of  the  plaintiff's  tenants  at  the 
burnt  tavern  was  his  own  residence,  in  contemplation  of  law ;  the 
20  or  30  acres,  cleared  at  the  coal-bank,  were  cleared  by  himself; 
they  were  also  cultivated,  and  grain  raised  thereon  by  himself; 
so  that  all  that  was  requisite  to  constitute  a  settlement,  and 
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give  a  pre-emption  right  to  the  land   in   dispute,  was  done  by 
him. 

3.  The  general  doctrine,  that  a  settler  is  concluded  by  his  own 
designation  of  his  boundary,  if  others  have  acquired  rights  before 
he  attempts  to  change  or  alter  it,  may  be  true,  but  is  not  applicable 
to  this  case,  because  Adams  extended  his  boundaries  before  any 
other  right  to  the  land  had  been  acquired.     The  court,  therefore, 
erred  in  laying  down  the  general  rule  as  applicable  to  this  case. 

4.  It  has  been  the  universal  understanding  of  the  profession, 
and  ever  recognised  by  all  the  courts  of  the  State,  that  a  man 
might  gain   a  pre-emption  right  to  land  by  the  settlement  and 
improvement  of  his  tenant ;  yet  the  court,  in  effect,  instructed  the 
jury  to  the  contrary,  and  therefore  erred. 

5.  The  survey,  as  returned  for  Adams  on  the  James  John  war- 
rant, excluding  the  land  in  controversy,  ought  not  to  preclude  him 
from  recovering  it,  because  it  was  actually  included  by  the  survey 
as  made  on  the  ground,  but  fraudulently  left  out  by  the  surveyor, 
in  his  return  to  the  surveyor-general,  without  letting  Adams  know 
of  it.     This  fraud  was  practised  by  Peter  Cassidy,  who  was  the 
owner  of  the  adverse  title,  under  the  Haines  warrant,  at  the  time 
this  action  was  instituted.     Jackson,  who  now  claims  to  be  the 
owner  of  the.  land  by  virtue  of  the  Haines  warrant,  having  become 
so  by  a  deed  from  Cassidy  long  after  the  institution  of  this  suit, 
and  during  its  pendency,  cannot  be  regarded  as  in  any  better  situa- 
tion than  Cassidy,  because  the  pendency  of  the  action  was  suffi- 
cient to  affect  him  with  notice  of  the  plaintiff's  claim  to  the  land, 
when  he  bought  of  Cassidy.     The  defendant  cannot  set  up  a  fraud- 
ulent return  of  the  survey  made  by  himself  against  the  plaintiff, 
in  order  to  preclude  the  latter  from  showing  that  the  survey,  as 
made  on  the  ground,  actually  included  the  land  in  dispute.     In 
such  case  an  application  to  the  board  of  property  for  a  re-survey 
was  unnecessary.     The  court,  therefore,  erred  in  their  instruction 
to  the  jury,  in  this  respect. 

Miles  and  Magellan,  for  the  defendants  in  error. 

1st  error.  It  is  clear  from  the  evidence,  that  although  Adams 
may  have  had  a  shanty  or  shelter  for  workmen  employed  by  him, 
at  the  coal-bank,  in  raising  coal,  he  never  had  a  dwelling-house  or 
residence  there,  either  in  person  or  by  tenants.  His  nearest 
dwelling  to  it  was  on  the  Kinnear  tract ;  but  this  was  not  built 
before  1822.  Nor  did  it  give  any  right  of  pre-emption  to  the 
vacant  land  around  the  coal-bank,  because  it  was  erected  on  land 
previously  appropriated  by  warrant  and  survey.  Overton  .v. 
Gibson,  (2  Watts  384).  Hence  there  is  nothing  in  the  first  error. 

2d,  3d.  The  plaintiff's  counsel,  on  the  trial  in  the  court  below, 
finding  that  they  could  not  sustain  the  pretended  settlement  and 
improvement  at  the  coal-bank,  resorted  to  the  improvement  and 
residence  at  the  burnt  tavern,  on  the  turnpike,  at  the  extreme 
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corner  of  the  tract  surveyed  under  the  plaintiff's  warrant  of  the 
15th  of  January  1835.  To  constitute  a  settlement,  it  must,  ac- 
cording to  the  Act  of  Assembly,  be  a  personal  resident  settlement 
on  the  land,  made  with  a  manifest  intention  of  making  it  a  place 
of  abode  and  means  of  supporting  a  family ;  and  continued  from 
time  to  time,  unless  interrupted  by  the  enemy,  or  by  going  into  the 
military  service  of  this  country  during  the  war.  It  is  the  inten- 
tion of  the  settler,  connected  with  his  acts,  or  those  caused  by  him, 
which  gives  to  them  the  character  of  a  settlement.  But  in  this 
case,  it  is  manifest  that  the  plaintiff  considered  his  residence  on 
the  Kinnear  tract,  as  that  which  was  to  secure  to  him  a  pre-emp- 
tion right  to  the  land  in  dispute,  and  that  he  could  have  had  no 
such  intention  with  respect  to  the  residence  by  means  of  tenants 
at  the  turnpike-road  or  burnt  tavern ;  which  latter  would  seem  to 
have  been  made,  at  first,  for  temporary  purposes  merely.  Whether 
it  was  so,  however,  or  not,  was  submitted  as  a  question  of  fact  to 
the  jury,  to  be  determined  by  them;  and  the  court  merely  told  the 
jury,  if  they  should  find  that  the  plaintiff's  intention  of  making  a 
personal  residence  on  the  land  was  confined  to  that  made  on  the 
Kinnear  tract,  the  residence  of  his  tenants  at  the  burnt  tavern  was 
not  sufficient  to  give  him  a  pre-emption  right  to  the  land  in  dis- 
pute. The  court  went  no  further  than  this,  and  did  not  instruct 
the  jury,  as  is  alleged,  that  a  settlement  could  not  be  made  by 
means  of  tenants  residing  upon  the  land  and  improving  it. 

4th.  It  is  not  alleged  here  that  the  court  gave  any  positive 
instruction  to  the  jury  that  was  erroneous ;  but  that  it  did  not 
make  any  remarks  to  them  in  regard  to  the  survey  of  1826,  sworn 
to  by  Magehan.  Magehan  testified  it  was  only  an  exploring 
survey,  and  therefore  required  no  remarks  from  the  court.  Besides, 
it  is  clear  that  Magehan  did  not  consider  that  survey  a  designation 
of  the  land  claimed  by  Adams,  otherwise  he  behaved  dishonestly, 
for  he  afterwards,  in  1828,  sold  the  75  acres  to  Jackson.  But  the 
judgment  will  not  be  reversed  because  the  court  did  not  make  all 
the  remarks  which  the  nature  of  the  case  would  have  admitted  of 
to  the  jury.  2  Serg.  #  Rawle  397,  401 ;  14  Ibid.  377. 

5th.  This  is  an  exception  to  the  charge  of  the  court  directing 
the  jury  that  their  verdict  must  be  for  the  defendants,  because  the 
survey  made  for  the  plaintiff,  in  1831,  under  the  James  John  war- 
rant, included  the  coal-bank  and  his  improvement  made  there,  as 
also  his  improvement  and  settlement  made  at  the  turnpike  or  burnt 
tavern,  but,  as  returned  into  the  surveyor-general's  office,  excluded 
the  75  acres  or  land  in  dispute  ;  thus  precluding  himself,  thereafter, 
from  claiming  it  by  virtue  of  the  settlement  upon  which  he  pro- 
fesses now  to  base  his  warrant  of  the  15th  of  January  1835.  In 
this  direction  the  court  was  correct ;  for  it  cannot  be  questioned 
that  the  title  to  the  land  in  controversy  became  perfect  in  1830, 
under  the  Haines  warrant,  when  the  survey  made  in  pursuance 
of  it  was  returned  to  and  accepted  by  the  surveyor-general,  unless 
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the  plaintiff's  settlement  stood  in  its  way ;  but  the  plaintiff,  in  the 
following  year,  by  his  survey  under  the  James  John  warrant,  as 
returned  into  the  surveyor-general's  office,  designating  the  land 
which  he  claimed  by  virtue  of  his  settlement,  excluded  the  land 
surveyed  under  the  Haines  warrant.  If  the  survey  made  on  the 
ground,  under  the  James  John  warrant,  for  the  plaintiff,  was  not 
truly  returned  into  the  surveyor-general's  office,  that  is,  did  not 
include  the  land  in  controversy,  when  it  ought  to  have  included 
it,  the  plaintiff,  as  the  court  below  told  the  jury,  ought,  when  he 
ascertained  that  it  was  not  included  in  the  return,  to  have  applied 
to  the  surveyor-general  of  the  board  of  property,  and  thus  have 
had  the  return  corrected.  But  having  omitted  to  do  this,  he  can- 
not make  the  objection  in  this  action,  which  is  instituted  by  him- 
self, and  have  the  correction  made  by  a  jury.  It  was  his  duty 
first  to  have  made  his  application  to  the  surveyor-general,  or 
board  of  property,  for  that  purpose.  2  Yeates  88 ;  3  Serg.  6f 
Rawle  346,  350 ;  5  Serg-.  4*  Rawle  187;  4  Yeates  107, 108 ;  2  Binn. 
69,  70 ;  14  Serg,  4*  Rawle  377.  Besides,  Jackson  is  a  bona  fide 
purchaser  of  the  land,  under  the  Haines  warrant,  for  a  valuable 
consideration,  without  any  notice  whatever  of  the  fraud  alleged  to 
have  been  practised  by  Cassidy  in  making  the  return,  under  the 
James  John  warrant,  for  the  plaintiff;  and  therefore  cannot  be 
affected  by  it,  supposing  the  fraud  were  committed,  as  alleged. 
4  Serg.  fy  Rawle  352 ;  14  Ibid.  377 ;  Cresson  v.  Miller,  (2  Watts 
272).  But  even  a  correction  of  the  survey,  under  the  James  John 
warrant,  will  give  no  validity  to  the  plaintiff's  warrant  of  the  15th 
of  January  1835 ;  nor  can  his  survey,  under  this  latter  warrant, 
correct  the  error  of  the  deputy-surveyor  in  making  the  return 
upon  the  James  John  warrant.  The  court  was  therefore  right  in 
directing  the  jury  to  find  a  verdict  for  the  defendants. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  very  point  presented  by  the  first  error 
assigned,  was  decided  by  this  court  in  Overton  v.  Gibson,  (2  Watts 
384),  that  a  settler  who  makes  his  residence,  by  mistake  or  other- 
wise, on  land  previously  appropriated,  obtains  no  title,  by  settle- 
ment, to  the  adjoining  land  over  which  he  has  cleared  and  culti- 
vated, and  extended  his  inclosures.  The  instruction  given  by  the 
court  below  to  the  jury,  appears  to  be  in  exact  accordance  with 
the  principles  laid  down  and  established  by  this  court  in  the  case 
cited  :  the  instruction  given,  is  therefore  correct. 

The  second  and  third  errors  assigned,  may  be  considered  toge- 
ther, as  they  relate  to  the  same  matter.  That  part  of  the  charge 
of  the  court  here  excepted  to,  is  in  the  following  words :  "  But 
the  plaintiff's  counsel  contend  that  16  or  18  acres  of  land  improved 
over  the  Kinnear  line  by  himself,  at  the  coal-bank,  are  to  be  con- 
sidered in  connection  with  the  residence  of  his  tenants  in  the  cabin 
at  the  burnt  tavern.  But  that  part  of  the  coal-bank  improvement 
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is  totally  disconnected  from  the  residence  at  the  burnt  tavern,  and 
has  no  residence  on  it.  The  tenants  of  the  cabin  have  had  no 
possession  of  that  part  of  the  coal-bank  improvement.  Adams 
had  the  occupancy  without  residence ;  and  it  is  not  possible,  in 
opposition  to  the  facts  in  evidence,  to  consider  this  as  a  part  of 
the  residence  at  the  cabin  of  Adams's  tenants.  The  8th  point 
propounded  by  the  plaintiff's  counsel,  is  correct  on  the  facts 
therein  assumed ;  but,  under  the  facts  in  evidence,  the  court  say 
that  Adams's  occupancy  of  several  acres  of  improved  land,  at  the 
coal-bank,  cannot  aid  or  apply  to  the  residence  of  his  tenants  at 
the  burnt  tavern." 

Although  the  charge,  in  general,  is  correct,  and  shows  no  incon- 
siderable degree  of  discrimination  and  knowledge  on  the  subject 
of  our  land  laws,  yet  it  appears  to  us  that  the  learned  Judge,  in 
the  part  just  recited,  has  restricted  the  rights  of  a  settler,  arising 
from  the  improvements  made  by  him  and  his  tenants,  within  limits 
that  would  seem  to  be  too  narrow  to  answer  the  ordinary  purposes 
of  life,  and  at  the  same  time  provide  against  losses,  which  may 
readily  occur  through  mistake,  without  doing  injury  to  the  rights 
of  others.  We  can  perceive  no  good  reason  why  the  settler  should 
not  have  the  benefit  of  a  clearing,  fencing,  and  cultivating  of  land, 
made  by  himself  personally  on  one  side  of  the  tract  contiguous  to 
his  residence,  notwithstanding  it  be  on  other  land  previously  appro- 
priated, so  as  to  connect  the  same  with  a  dwelling-house  put  up 
by  him  on  the  opposite  side  of  the  vacant  land,  intended  to  be 
secured  by  settlement,  and  a  residence  therein  by  his  tenants; 
and  thus  render  the  settlement  complete,  and  secure  to  him  a  pre- 
emption right  to  all  the  vacant  land  so  improved ;  provided  the 
quantity  do  not  exceed  40Q  acres,  and  the  form  or  figure  of  the 
tract  be  reasonable.  The  intention  of  the  settler,  in  such  case,  to 
secure  the  tract  by  settlement,  must  be  considered  as  extending 
to  the  whole  of  it;  and  it  is  wholly  immaterial  to  the  State, 
whether  he  obtain  it  upon  the  residence  of  his  tenants,  in  con- 
nection with  the  improvements  made  by  himself  personally,  or 
upon  his  own  personal  residence,  and  the  improvements  made  by 
himself.  The  residence  of  the  plaintiff  in  this  case,  established, 
by  means  of  his  tenants,  at  the  turnpike,  does  not  appear,  from 
the  evidence,  to  have  been  for  a  mere  temporary  purpose,  uncon- 
nected with  his  obtaining  a  right  for  the  land ;  but  would  rather 
seem  to  have  been  done  with  a  view  to  making  it  a  place  of  per- 
manent residence  for  his  tenants  at  least,  if  not  for  himself;  and 
whether  he  resided  there  in  person,  or  by  his  tenants,  was,  as  has 
been  observed  already,  a  matter  of  perfect  indifference  to  the 
State ;  for  the  interest  of  the  State  was  alike  promoted  by  the 
residence  of  the  one  or  the  other,  if  kept  up  continuously.  His 
first  building,  as  a  dwelling,  at  the  turnpike,  was  a  cabin,  probably 
erected  about  1817,  which  was  occupied  as  a  dwelling  until  he  put 
up,  at  the  same  place,  a  more  costly  house,  and  much  larger  one : 
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which  he  let  as  a  dwelling-house,  and  in  which  his  tenants  resided 
with  their  families,  and  kept  tavern  until  it  was  destroyed  by  fire. 
The  cabin,  which,  during  the  existence  of  the  tavern-house,  had 
been  occupied  as  a  school-house,  was  again  let  by  the  plaintiff  to 
tenants  as  a  dwelling-house,  who  resided  therein  with  their  respec- 
tive families.  So  it  would  seem  as  if  he  had  been  intent  upon 
keeping  a  continuous  and  permanent  residence  at  this  place.  We 
therefore  think  that  the  land  which  he  had  cleared,  fenced,  and 
cultivated,  near  to  the  coal-bank,  or  to  his  personal  residence  on 
the  Kinnear  survey,  might  well  be  joined  with  the  improvements 
made  by  him  at  the  turnpike,  and  the  residence  of  his  tenants 
there,  for  the  purpose  of  rendering  his  settlement  on  the  land 
perfect ;  and  that  the  court  erred  in  advising  the  jury  otherwise. 
There  is  nothing  in  the  fourth  assignment  of  error ;  nor  was  it 
pressed  on  the  argument. 

The  fifth  and  last  error  assigned  is  an  exception  to  the  conclu- 
sion of  the  charge,  in  which  his  Honour,  the  President  Judge, 
instructed  the  jury  that  the  plaintiff  could  not  recover  the  75  acres 
in  dispute,  and  that  their  verdict  must  be  for  the  defendants.  In 
order  to  decide  correctly  on  this  direction  of  the  court  to  the  jury, 
it  becomes  necessary  to  take  a  review  of  the  titles  to  the  land,  as 
they  appeared  in  evidence,  under  which  the  parties  respectively 
claimed ;  and  if  it  should,  from  the  evidence,  appear  clearly  and 
indubitably  that  the  title  exhibited  by  the  defendants  was  superior 
to  that  exhibited  on  the  part  of  the  plaintiff,  then  the  court  was 
right  in  giving  the  instruction  complained  of.  I  think  it  cannot 
be  questioned  that  the  evidence  went  to  prove,  clearly,  that  the 
title  under  which  the  defendants  claimed,  was  commenced  by  an 
improvement  on  the  land  in  dispute  as  early  as  1801 ;  that  a  cabin, 
suitable  for  the  habitation  of  man,  was  erected  upon  it  in  1803, 
into  which  William  Shaw,  in  the  same  year,  moved  with  his  family 
as  a  tenant  under  John  Haines,  and  resided  there  with  his  family 
until  1808  or  1809,  during  which  period  he  cleared  and  fenced 
about  four  acres  of  the  land,  and  cultivated  the  same  by  growing 
oats,  flax,  buckwheat,  potatoes,  grass  and  corn  thereon;  on  ^he  18th 
of  March  1807,  while  he  was  residing  on  the  land  as  the  tenant  of 
Haines,  James  Maguire,  of  whom  Haines  purchased  the  land,  with 
a  covenant  that  Maguire  should  procure  an  office-title  for  it,  took 
out  a  warrant  describing  it,  for  which  he  paid  to  the  State  the 
purchase  money  on  the  same  day ;  and  had  a  survey  made  thereon- 
in  the  May  following,  by  the  deputy-surveyor,  who  received  his 
surveying-fees,  and  made  a  return  of  the  survey,  in  the  course  of 
the  summer  or  autumn  of  that  year,  to  the  surveyor-general,  by 
a  James  Meloy,  who,  as  he  testified,  delivered  it  to  the  surveyor- 
general,  when  something  was  said  about  its  not  closing.  The 
deputy-surveyor,  having  thus  returned  the  survey,  believed,  as 
also  Haines  or  Maguire,  who  acted  for  Haines  in  the  matter,  that 
it  was  returned,  accepted  and  placed  on  file  in  the  surveyor-gene- 
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ral's  office  until  1830,  when  the  deputy  was  informed  by  a  son  of 
Maguire,  that  no  such  survey  could  be  found  in  the  surveyor- 
general's  office.  The  deputy,  therefore,  made  out  and  forwarded 
a  second  return  immediately  to  the  surveyor-general,  which  was 
received  and  accepted  by  the  latter  on  the  9th  of  June  1830. 
The  plaintiff,  according  to  the  evidence,  grounded  his  claim  upon 
an  improvement  commenced  in  1805,  upon  land  near  to  that  in 
dispute,  at  the  coal-bank,  which  consisted  of  a  clearing  of  not  more 
than  half-an-acre,  sowing  it  in  rye,  and  the  erection  of  a  sort  of 
cabin,  used  as  a  shelter  from  the  changes  of  the  weather,  for  hands 
employed  by  him  in  digging  coal  at  the  bank,  in  which,  perhaps, 
they  slept  occasionally  upon  straw,  and  ate  their  food,  when  cooked 
elsewhere  and  brought  to  them.  But,  according  to  the  great 
weight  of  the  plaintiff's  own  evidence,  it  was  never  occupied  as  a 
dwelling  or  residence  by  any  one.  The  plaintiff,  at  that  time, 
was  a  single  man,  and  it  would  seem  to  be  somewhat  doubtful 
where  he  had  his  residence  then,  or  whether  he  had  any  at  any 
place.  If  he  had  any  at  all,  it  was  most  probably  at  another 
improvement,  which  he  had,  and  sold  afterwards  to  a  person  of 
the  name  of  Sharp,  as  mentioned  by  some  of  his  witnesses ;  or  it 
may  be,  that  he  had  no  fixed  residence,  for  Samuel  Short,  one  of 
his  own  witnesses,  said  he  had  four  several  improvements,  which 
he  described  by  locating  them  severally,  and  added,  after  doing  so, 
"  I  cannot  tell  where  his  home  was — rambling,  as  he  was,  I  can- 
not tell."  Some  years  afterwards,  however,  but  how  many  does 
not  distinctly  appear,  he  built  a  house  upon  a  tract  of  land  pre- 
viously appropriated  by  a  survey  under  a  warrant  in  the  name 
of  James  Kinnear,  where  he  resided,  and  cleared  and  enclosed  and 
cultivated  twenty  acres  or  upwards,  about  eighteen  of  which  were 
upon  the  vacant  land  including  the  coal-bank.  But  previously  to 
1815  it  does  not  appear,  from  any  of  his  evidence  that  can  be 
relied  on,  that  he  had  a  residence  either  by  himself  or  by  his  ten- 
ants on  the  vacant  land,  with  which  he  now  wishes  to  connect  the 
land  in  dispute.  From  1816  or  1817  it  would  rather  appear  that 
the  plaintiff  had  such  a  residence  as  might  be  sufficient  to  give 
him  a  pre-emption  right  to  400  acres  of  land  then  unappropriated, 
if  there  were  so  much  there.  In  1835,  on  the  15th  of  January,  he 
took  out  a  warrant  for  400  acres,  calling  for  his  improvement, 
including  the  coal-bank,  agreeing  to  pay  interest  on  the  purchase 
money  to  the  State  from  the  1st  of  September  1805,  upon  which 
he  had  a  survey  made  and  returned  in  March  of  the  same  year ; 
which  survey  included  the  75  acres  in  dispute. 

The  defendants  also,  then,  in  order  to  show  that  the  plaintiff 
ought  not  to  derive  any  benefit  from  his  settlement,  to  the  land  in 
contest,  under  his  warrant  of  the  15th  of  January  1835,  beside 
the  title  exhibited  by  them  under  the  Haines  warrant,  and  the 
settlement  upon  which  it  was  founded,  showed  that  the  plaintiff, 
by  an  agreement  made  the  17th  of  March  1830,  with  Peter  Cas- 
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sidy,  as  the  agent  of  Abraham  Kerns,  purchased  three  unsatisfied 
or  lost  warrants,  calling  for  400  acres  each,  in  the  names  severally 
of  Jeremiah  John,  James  John  and  Josiah  John,  bearing  date  the 
12th  of  March  1794.  That  the  plaintiff  had,  on  the  2d  of  Septem- 
ber 1830,  surveys  made  on  these  warrants  by  the  deputy-surveyor 
of  the  district,  who  returned  the  same  to  the  surveyor-general ; 
two  of  which,  that  is,  the  surveys  made  on  the  Jeremiah  John  and 
James  John  warrants,  were  accepted  on  the  18th  of  May  1831, 
and  the  survey  on  the  Josiah  John  warrant  the  12th  of  December 
of  the  same  year.  That  the  survey  so  made,  returned  and  accepted 
under  the  James  John  warrant,  contained  352  acres  47  perches, 
and  included  the  settlement  and  all  the  improvements  of  the  plain- 
tiff, embraced  within  his  survey  made  afterwards  under  his  war- 
rant of  the  15th  of  January  1835,  but  excluded  the  75  acres  in 
dispute.  That  the  plaintiff  took  a  deed  of  conveyance  from  Abra- 
ham Kerns,  dated  the  30th  of  September  1830,  for  the  three  Johns 
warrants  and  the  lands  surveyed  under  them.  But  the  plaintiff, 
for  the  purpose  of  showing  that  he  was  deceived  in  regard  to  the 
survey  as  returned  under  the  James  John  warrant,  and  was  dis- 
satisfied with  it,  called  a  Daniel  Walters,  who  testified,  "  that  he 
was  one  of  the  chain-carriers  when  Peter  Cassidy,  who  acted  for 
the  deputy-surveyor  of  the  district,  made  the  surveys  for  the  plain- 
tiff in  1830,  (meaning  the  Johns  surveys),  and  that  in  running  the 
lines,  when  they  came  to  the  75  acres,  Cassidy  stopped,  told  Adams, 
the  plaintiff,  here  are  the  lines  of  the  75  acres,  and  that  he  could 
not  hold  it ;  Adams,  in  reply,  said :  "  Cassidy,  if  you  don't  run 
the  75  acres  in,  I  shall  not  accept  of  your  warrants ;"  they  dis- 
puted a  considerable  time,  and  finally  Cassidy  agreed  to  run  it  in ; 
Adams  said,  "you  must  run  it  in,  for  it 's  my  property ;"  he  did 
run  it  in,  and  Cassidy  pronounced  the  lines  "  closed."  Adams 
also,  further,  with  a  view  to  show  his  dissatisfaction  with  the 
survey,  as  returned  on  the  James  John  warrant,  called  a  Corne- 
lius M'Donald  to  prove  that  on  the  5th  of  October  1831,  Abraham 
Kerns  and  the  plaintiff,  by  agreement,  erased,  in  the  deed  of  the 
former  conveying  the  Johns  warrants  and  the  surveys  made  thereon 
to  the  latter,  the  part  which  described  the  survey  made  under  the 
James  John  warrant  as  conveyed  with  the  warrant,  though  the 
witness  could  not  tell  for  what  purpose  or  reason  the  erasure  was 
made.  Daniel  Walters,  however,  was  contradicted,  in  the  evi- 
dence he  gave,  by  Peter  Cassidy,  the  surveyor,  in  the  most  direct 
and  positive  terms,  by  his  testifying  that  Adams,  upon  being  told 
by  him  (Cassidy)  that  the  75  acres  were  surveyed  and  appropriated 
under  the  Haines  warrant,  and  that  he  (Adams)  could  not  take  it 
into  his  survey,  then  about  being  made  under  the  Johns  warrant, 
or  hold  it  if  he  did,  agreed  expressly  that  it  should  not  be  included ; 
and  accordingly  it  was  excluded  by  running  and  marking  the 
lines  around  the  350  acres  47  perches,  as  returned  into  the  sur- 
veyor-general's office. 

iv.— 10  o 
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Under  this  state  of  the  evidence,  the  President  Judge  in  the 
court  below  directed  the  jury,  that  although  Haines  had  the  first 
right  to  the  land  in  dispute,  by  virtue  of  his  prior  settlement, 
warrant  and  survey,  yet  because  no  return  of  his  survey  was  to 
be  found  in  the  surveyor-general's  office  before  the  9th  of  June 
1830,  he  must  be  considered  in  law  as  having  abandoned  his  right 
so  acquired.  In  this  direction  we  think  his  Honour  erred,  as  it 
was  not  owing  to  any  default  on  the  part  of  Haines,  that  the  sur- 
vey was  not  to  be  found  in  the  surveyor-general's  office  within  a 
reasonable  time  after  it  was  made.  The  deputy-surveyor,  who 
was  the  agent  of  the  State,  having  received  his  fees  for  making 
and  returning  the  survey,  was  bound  to  make  the  return,  and  to 
see  that  it  was  received  in  the  surveyor-general's  office.  Haines 
had  no  control  or  power  over  the  deputy,  in  this  respect,  whatever ; 
being  the  agent  of  the  State,  he  was  under  the  direction  of  the 
State  alone ;  and  it  would  be  most  extraordinary  indeed  if  Haines, 
who  was  the  vendee  of  the  land,  should  be  prejudiced  or  have  his 
right  to  the  land  affected  by  the  neglect  or  want  of  a  proper  de- 
gree of  vigilance  on  the  part  of  the  deputy-surveyor,  the  agent  of 
the  vendor,  over  whom  the  vendee  has  no  authority  whatever. 
To  permit  the  State,  after  having  received  the  whole  of  the  pur- 
chase money  for  the  land  from  the  first  vendee,  as  she  did  from 
Haines,  in  this  case,  to  sell  and  grant  it  to  another,  because  her 
agent,  the  deputy-surveyor,  had  not  returned  the  survey  made  for 
the  first  vendee,  after  he  was  bound  to  do  so,  within  a  reasonable 
time,  or  having  returned  it,  because  it  is  mislaid  or  lost  and  there- 
fore cannot  be  found  in  the  office,  would  be  permitting  the  State 
to  take  advantage  of  her  own  wrong ;  which  would  not  only  be 
repugnant  to  every  principle  of  justice,  but  would  shock  the  com- 
mon sense  of  even  the  meanest  capacity.  Chief  Justice  Tilghman, 
in  Lilly  v.  Paschal,  (2  Serg.  4*  Rawle  398),  in  speaking  of  the 
application  there,  under  which  the  defendants  claimed,  which  was 
only  loosely  descriptive  of  the  land  in  dispute,  says ;  "  on  such  an 
application,  according  to  the  opinion  of  the  court  in  Lawman's 
Lessee  v.  Thomas,  (4  Binn.  51),  the  title  would  date  from  the 
making  of  the  survey,  unless  there  should  be  such  subsequent  mis- 
conduct on  the  part  of  the  applicant  as  would  forfeit  his  prefer- 
ence. What  would  amount  to  such  misconduct,  I  will  not  now 
consider ;  but  it  must  be  his  own  misconduct ;  for  he  could  not  be 
injured  by  the  misconduct  of  the  deputy-surveyor." 

And  Mr  Justice  Yeates,  in  the  same  case,  page  400,  says ;  "  it 
is  of  the  utmost  importance  to  the  community,  that  the  rules 
governing  the  titles  of  lands  should  be  fixed  and  permanent.  These 
rules,  as  to  taking  up  lands  under  applications,  are  correctly  laid 
down  by  the  Chief  Justice  in  Lawman's  Lessee  v.  Thomas,  in  1811, 
(4  Binn.  51).  They  accurately  conform  to  a  variety  of  decisions 
wherein  I  have  been  present  and  joined,  and  are  bottomed  on 
principles  of  sound  law,  moral  honesty  and  public  convenience. 
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Suppose  a  person  possessed  of  a  large  landed  property,  offering  it 
for  sale  in  distinct  tracts.  One  wishing  to  purchase  a  particular 
tract  applies  for  it  in  such  words  as  designate  the  object  of  his 
wishes,  and  are  confined  to  one  spot,  and  adheres  to  his  contract 
with  due  diligence,  performing  all  his  relative  duties ;  his  right 
necessarily  takes  effect  from  the  time  of  his  application.  Should 
his  application  be  couched  in  such  vague  and  loose  terms  as  may 
fairly  include  several  tracts,  without  violence  to  his  language,  and 
the  person  entrusted  by  the  vendor  to  admeasure  the  tract  reduces 
it  to  a  certainty,  by  a  survey,  his  right  takes  effect  from  such  appro- 
priation. The  contract  then  becomes  defined  and  complete,  and 
binds  the  original  owner.  The  negligence  of  the  surveyor,  in  not 
making  a  proper  return  to  his  constituent,  ought  not  to  be  visited 
on  the  purchaser  of  the  land,  who  has  no  control  over  his  nomina- 
tion ;  and  it  must  be  a  very  strong  case  of  gross  negligence  under 
peculiar  circumstances,  on  the  part  of  the  applier,  before  I  would 
hold  him  affected  by  official  misconduct  of  the  deputy-surveyor,  in 
not  acting  up  to  his  instructions.  In  the  case  of  an  application, 
which,  in  its  execution,  is  located  on  different  grounds  than  those 
applied  for,  it  is  obvious,  that  there  being  no  previous  contract  for 
the  particular  lands,  it  can  only  be  validated  by  subsequent  con- 
sent." 

So  in  Boyles  v.  Kelly,  (10  Serg.  &  Rawle  217),  the  present  Chief 
Justice,  in  delivering  the  opinion  of  the  court,  declares,  "  it  is  laid 
down  that  the  title  to  the  specific  land  surveyed  on  an  indescrip- 
tive  location  or  warrant  commences  from  the  date  of  the  survey, 
and  the  owner  of  it  shall  not  be  prejudiced  by  the  neglect  of  the 
deputy  to  return  the  survey ;  making  the  distinction,  however,  as 
to  a  shifted  location,  because  the  title  did  not  attach  until  it  was 
returned,  except  as  against  a  party  who  had  actual  notice  of  the 
survey."  See  also  Kyle  v.  White,  (1  Binn.  246) ;  Bond  v.  Stroup, 
(3  Binn.  66) ;  Vickroy  v.  Skelley,  (14  Serg.  fy  Rawle  377) ;  and  the 
earlier  cases  of  Drinker  v.  Holliday,  (2  Yeates  88) ;  and  Meade  v. 
Haymaker,  (3  Yeates  67),  in  which  the  same  doctrine  is  laid  down, 
established  and  reiterated  without  any  equivocation. 

If,  then,  it  be  the  rule,  as  all  the  cases  already  referred  to  show 
it  most  unquestionably  is,  that  the  right  of  an  owner  of  an  inde- 
scriptive  application,  upon  which  no  part  of  the  purchase  money 
has  been  paid  to  the  State,  attaches  to  the  land  surveyed  under  it 
from  the  date  of  the  survey,  and  that  the  neglect  of  the  deputy- 
surveyor  to  return  the  survey,  after  he  has  received  his  fees,  shall 
not  prejudice  the  right  of  the  owner  of  the  warrant  to  the  land, 
how  much  stronger  must  be  the  case  exhibited  here  on  the  part  of 
the  defendants,  where  the  whole  of  the  purchase  money  was  paid 
to  the  State  at  the  time  of  granting  the  warrant  under  which  they 
claim,  which  is  descriptive  of  the  land  surveyed  under  it,  and  the 
deputy-surveyor  was  paid  his  fees  for  surveying  and  making  return 
thereof!  In  this  latter  case  the  right  of  the  owner  of  the  warrant 
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to  the  land,  commenced  from  its  date,  before  any  survey  was  made; 
and  could  a  doubt  have  been  raised  as  to  its  being  precisely  de- 
scriptive of  the  land,  so  as  to  give  a  right  thereto  from  its  date, 
the  survey  removed  all  possible  doubt  as  to  its  having  been  not 
only  commenced,  but  rendered  perfect  and  absolute  from  the  date 
of  the  settlement,  say  1801,  upon  which  the  warrant  was  founded, 
whether  the  survey  was  returned  afterwards  or  not  by  the  deputy- 
surveyor.  The  survey  being  made  upon  the  land  described  in 
the  warrant,  and  not  exceeding  the  quantity  therein  mentioned  by 
the  deputy-surveyor,  as  the  agent  of  the  State,  who  was  paid  his 
fees  for  making  the  survey,  was  such  an  execution  of  the  contract 
for  the  purchase  of  the  land  included  in  the  survey,  as  bound  the 
State,  and  vested  an  absolute  and  indefeasible  right  thereto  in 
John  Haines,  the  warrantee.  The  State  thereafter  had  no  right 
remaining  in  the  land  to  grant  or  sell  to  any  one ;  and  it  would 
have  been  contrary  to  every  principle  of  honesty,  knowingly,  to 
have  done  so.  The  surveyor-general  was  also  bound  to  receive 
and  accept  the  survey,  unless  an  error  could  have  been  shown  in 
it,  which  would  have  affected  the  right  of  the  State  or  that  of  some 
other  person ;  and  if  such  existed,  it  was  the  duty  of  the  surveyor- 
general,  and  not  that  of  Haines,  the  owner  of  the  warrant,  to  have 
had  it  corrected  without  delay.  There  was  no  good  ground  what- 
ever for  imputing  default  or  neglect  of  any  kind  to  the  warrantee, 
for  it  is  clear,  from  the  evidence,  that  he  did  all  that  could  be  re- 
quired of  him  by  law,  either  as  regarded  his  duty  and  obligation 
to  the  State  or  as  to  third  persons.  He  had  paid  the  State  the 
purchase  money  in  full  for  the  land,  so  that  it  had  no  further  claim 
against  him ;  and  by  having  his  survey  made  and  the  lines  of  it 
marked  on  the  ground,  he  had  also  done  all  that  the  law  required 
for  the  purpose  of  giving  notice  of  his  right  to  the  specific  land 
included  within  his  survey;  so  that  every  person,  disposed  there- 
after to  buy  land  of  the  State,  might  have  full  knowledge  of  his 
right.  Every  such  person  was  bound  to  take  notice  of  it,  without 
any  return  of  the  survey  being  made  into  the  surveyor-general's 
office ;  and  in  this  consists,  as  we  have  seen  from  the  authorities 
cited  above,  the  great  difference  between  a  survey  made  under  a 
descriptive  or  indescriptive  warrant,  and  a  survey  made  under 
one  that  is  shifted ;  in  the  latter  case  the  survey  is  not  considered 
notice  to  any  person,  unless  he  has  actual  notice  before  of  its 
having  been  made,  until  it  shall  have  been  returned  into  the  sur- 
veyor-general's office ;  whereas  in  the  former  cases,  if  the  war- 
rant be  not  precisely  descriptive  of  the  land,  so  as  to  render  its 
application  certain  without  a  survey,  the  survey  on  the  ground 
makes  it  so  to  all  intents  and  purposes,  and  every  person  is  bound, 
at  his  peril,  to  take  notice  of  its  location,  whether  a  return  be 
made  of  it  or  not. 

The  doctrine  here  laid  down  is  also  consistent  with  the  principle 
upon  which  the  late  cases  of  Chambers  v.  Mifflin,  (1  Penn.  Rep. 
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74) ;  Jlddleman  v.  Masterson,  (Ibid.  454) ;  and  Star  v.  Bradford, 
2  Penn.  Rep.  394).  In  the  first  of  these  cases,  the  party  claiming 
under  the  prior  warrant  and  survey  was  postponed,  because  he 
failed  to  pay  the  deputy-surveyor  his  fees  for  making  the  survey, 
so  as  to  make  it  the  duty  of  the  latter  to  return  it,  before  the  sur- 
vey made  and  returned  on  the  subsequent  warrant,  under  which 
the  other  party  claimed  the  land.  It  was  therefore  owing  entirely 
to  the  neglect  of  the  owner  of  the  prior  warrant  and  survey,  that 
he  failed  to  recover  the  land  under  it.  So  in  the  second  case,  the 
application  and  survey  of  the  defendant,  though  prior  in  date  to 
the  warrant  and  survey  of  the  plaintiff,  was  considered  as  having 
been  abandoned  by  him,  because  he  had  neglected  or  refused  to 
pay  the  deputy-surveyor  his  fees  for  making  the  survey,  so  as  to 
make  it  his  duty  to  return  the  survey  before  the  plaintiff  obtained 
his  warrant  and  return  of  survey  under  it.  And  likewise,  in  the 
third  case,  the  defendant,  who  claimed  under  an  application  and 
survey  made  long  before  the  date  of  the  defendant's  warrant  and 
survey,  was  held  not  entitled  to  hold  the  land,  because  he  failed  to 
show  that  he  had  paid  the  deputy-surveyor  the  surveying-fees,  so 
as  to  entitle  him  to  have  a  return  of  the  survey  made,  which  was 
not  returned,  nor  possession  of  the  land  taken  under  it,  until  after 
the  plaintiff  had  obtained  a  warrant,  survey  and  patent  for  the 
land.  The  decisions  of  these  cases,  therefore,  are  in  perfect  accord- 
ance with  all  the  previous  decisions  and  the  doctrine  contained  in 
them,  though  it  may  be  that  things  are  said  in  some  of  them  seem- 
ingly not  altogether  so.  The  only  case  to  be  found,  which  would 
seem  to  militate,  in  the  least,  against  the  generally  established 
doctrine  and  former  decisions  on  this  subject,  is  that  of  Zerbe  v. 
Schall,  (4  Watts  138),  where  the  defendant  claimed  under  an 
application  dated  the  8th  of  April  1767,  but  whether  descriptive 
of  the  land  or  not  does  not  appear,  and  a  survey  made  in  the  same 
year,  by  the  deputy-surveyor,  which  he  never  returned,  though 
paid  his  surveying-fees  ;  nor  was  any  return  made  of  it  until  the 
4th  of  July  1814,  47  years  after  it  was  first  made,  when  it  was 
returned  by  a  subsequent  deputy-surveyor.  Nor  was  possession 
of  the  land  taken  by  the  defendant  before  1830,  when  he  prevailed 
on  the  tenant  of  the  plaintiff  to  let  him  have  it.  The  plaintiff 
claimed  under  an  improvement  commenced  on  the  land  in  1830, 
33  years  after  the  date  of  the  defendant's  survey,  which  was  fol- 
lowed up  by  obtaining  a  warrant  for  the  same  and  a  survey 
thereof,  and  finally  a  patent  from  the  State  in  1828 ;  and  held  by 
this  court  that  the  plaintiff  was  entitled  to  recover  the  land,  on  the 
ground,  that  after  so  great  a  lapse  of  time,  the  defendant  must  be 
considered  in  law  as  having  abandoned  his  claim  to  the  land.  If 
the  application  of  the  defendant  was  not  shifted,  I  would  say  that 
his  survey,  made  on  the  ground,  called  for  by  it,  was  notice  to  all 
the  world  of  its  having  been  made ;  but  as  he  had  paid  no  part  of 
the  purchase  money  to  the  State  for  the  land,  the  right  to  it  still 
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remained  in  the  State,  and  the  contract  for  the  purchase  never 
having  been  even  executed  in  part  by  him,  or  closed  in  such  a 
way  as  to  bind  him  to  pay  for  the  land,  and  he  never  having  come 
forward  either  to  pay  or  to  have  his  survey  returned,  that  he  might 
pay  or  be  compelled  to  do  so,  and  never  having  taken  possession 
of  the  land  for  so  great  a  length  of  time,  the  State  had  a  right  to 
say  that  he  had  abandoned  his  application,  and  therefore  she  had 
a  right  to  grant  or  sell  the  land  to  any  one  disposed  to  buy,  the 
same  as  an  ordinary  vendor  would  have  had  under  like  circum- 
stances. So  that  this  case  bears  very  little,  if  any  analogy  to  the 
one  under  consideration,  where  the  State  had,  in  reality,  transferred 
all  her  right  in  the  land  to  Haines,  by  receiving  the  purchase 
money  and  granting  to  him  a  warrant  for  it,  upon  which  he  pro- 
cured the  deputy-surveyor  to  make  a  survey,  and  paid  him  his 
fees  for  so  doing,  whereupon  the  latter  forwarded  a  return  of  the 
survey  so  made,  to  the  surveyor-general,  who,  it  was  believed,  had 
received  and  accepted  the  same.  So  that,  in  truth,  no  negligence 
would  seem  to  have  been  imputable  to  any  one,  at  least  not  to  the 
owner  of  the  warrant ;  and  certainly  still  less  ground  to  presume 
an  abandonment  by  him  of  his  title  to  the  land,  which  had  become 
absolute  and  perfect.  A  perfect  title  may  be  lost  under  the  ope- 
ration of  the  Statute  of  Limitations,  but  it  cannot  be  presumed  to 
have  been  abandoned  by  the  owner ;  nor  would  his  declarations, 
that  he  had  abandoned  it,  have  such  an  effect,  except  in  favour  of 
one  who  had  taken  possession  of  the  land  and  expended  his  money 
and  labour  upon  it  on  the  faith  of  such  declarations,  so  as  to  make 
it  a  fraud  to  take  the  land  from  him  afterwards.  Had  the  jury 
been  instructed  by  the  court  below,  that  such  was  the  law  on  this 
part  of  the  case,  it  is  difficult,  if  not  almost  impossible,  to  believe 
that  they  would  have  hesitated  a  moment  in  finding  a  verdict  for 
the  defendants ;  for  all  the  evidence  on  the  part  of  the  defendants, 
as  also  the  weight  of  the  plaintiff's  own  evidence,  went  to  prove, 
that  the  title  under  which  the  defendants  claimed  was  older  and 
better  than  that  of  the  plaintiff.  But  still,  seeing  this  view  of  the 
case  involves  in  it  questions  of  fact,  which  the  jury  alone  must 
decide,  however  clear  the  evidence  may  be  in  regard  to  them,  we 
cannot  therefore  upon  this  ground  affirm  the  judgment  in  favour 
of  the  defendants,  though  perfectly  satisfied  that  they  are  entitled 
to  hold  the  land  upon  it,  even  if  they  had  no  other. 

It  now  remains  to  consider  the  validity  of  the  particular  ground 
upon  which  the  court  instructed  the  jury,  that  their  verdict  must 
be  for  the  defendants.  This  ground  was,  that  the  plaintiff  having 
had  a  survey  made  and  returned  by  the  deputy-surveyor  of  the 
district,  under  a  warrant  in  the  name  of  James  John,  excluding 
the  land  in  dispute,  but  including  the  land  whereon  his  settlement, 
as  also  all  his  improvements  were  made,  which  he  alleged  to  have 
been  the  origin  of  his  title,  under  which  he  claimed  the  land  in 
question,  thereby  abandoned  his  claim  to  it,  if  he  had  any  by 
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virtue  of  his  settlement,  provided  the  survey  as  returned  was  made 
by  his  consent,  either  expressed  or  implied ;  but  if  otherwise,  it  was 
his  duty,  within  a  reasonable  time  after  he  discovered  the  fraud  or 
mistake  committed,  as  he  alleged,  by  the  deputy-surveyor,  in  leav- 
ing the  land  in  contest  out  of  the  survey  as  returned,  without  the 
consent  or  knowledge  of  him,  the  plaintiff,  when  it  had  in  fact  been 
included  in  the  survey,  as  made  on  the  ground,  to  have  applied  to 
the  surveyor-general  or  board  of  property  for  an  order  to  have  the 
error  corrected  by  means  of  a  re-survey  or  true  return  thereof; 
but  having  failed  to  do  this,  it  must  be  taken,  that  if  he  did  not 
consent  to  it  at  the  time,  he  had  since  acquiesced  in  it,  and  was 
therefore  precluded  from  having  it  corrected  by  the  jury  under 
the  direction  of  the  court.  In  order  to  show  that  the  court  erred 
in  their  instruction  to  the  jury  on  this  point,  the  counsel  for  the 
plaintiff  have  cited  and  relied  on  the  cases  of  Caufman  v.  The 
Cedar  Spring  Congregation,  (6  Binn.  59) ;  Blair  v.  M'Kee,  (6  Serg. 
4*  Rawle  193) ;  Bryson  v.  Hower,  (8  Serg.  <^  Rawle  409)  ;  and  Mer- 
chant v.  Millison,  (3  Yeates  73).  In  the  first  of  these  cases  the 
defendants  in  error  were  the  plaintiffs  below,  and  claimed  under  a 
descriptive  application  and  survey  made  on  the  ground,  including 
the  land  in  dispute,  which  was,  however,  excluded  by  the  deputy- 
surveyor  in  his  return  to  the  surveyor-general,  without  the  consent 
or  knowledge  of  the  owner  of  the  application ;  whereupon  another 
person,  at  the  instance  of  the  deputy,  entered  an  application,  and 
got  a  return  of  survey  of  the  land  for  himself;  this  court  held  that 
the  latter  return  of  survey  did  not  prejudice  the  elder  proprietor 
or  benefit  the  younger ;  and  that  the  elder  was  entitled  to  recover 
the  land,  though  no  application  had  been  made  by  him  to  the  sur- 
veyor-general or  board  of  property  to  have  the  error  in  the  return 
of  the  survey  corrected.  In  the  second  case,  where  the  plaintiff 
claimed  in  the  court  below  under  a  warrant  of  360  acres,  dated  in 
1790,  calling  for  an  improvement  made  in  1775,  and  a  survey 
made  thereon  of  695  acres  of  land  within  the  purchase  of  1768, 
but  never  returned,  it  was  held,  that  although  he  could  not  recover 
the  695  acres,  yet  he  was  entitled  to  recover  against  a  subsequent 
warrant,  survey  and  possession,  as  much  thereof  as  he  had  a  right 
to  have  included  in  his  survey  at  the  time  it  was  made;  and  that 
the  jury  might  ascertain  and  designate  the  same  by  a  diagram,  to 
be  annexed  to  their  verdict.  In  the  third  case,  where  the  board 
of  property,  at  the  request  of  the  owner  of  an  application  and 
survey,  under  which  the  plaintiff  below  claimed,  issued  an  order 
of  re-survey,  for  the  purpose  of  ascertaining  how  far  the  tract 
was  interfered  with  by  other  surveys  belonging  to  the  same  indi- 
vidual, and  the  deputy-surveyor,  by  mistake  or  design  left  out  a 
small  portion  of  it,  to  which  another  person  shortly  after  applied 
a  warrant  and  obtained  a  patent  five  years  afterwards,  it  was  ruled 
that  the  plaintiff  was  entitled  to  recover  the  land  so  left  out, 
without  any  application  to  the  surveyor-general  or  the  board  of 
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property.  And  in  the  last  case,  the  defendant  in  the  court  below 
•was  held  by  this  court  entitled  to  hold  the  land  claimed  by  the 
plaintiff,  which  was  included  in  the  survey  of  the  defendant,  as 
made  on  the  ground,  but  thrown  out  without  his  knowledge  or 
consent  by  the  deputy-surveyor  in  his  return  thereof  to  the  sur- 
veyor-general, though  he  never  made  any  application  to  the  sur- 
veyor-general or  the  board  of  property  to  have  the  error  of  the 
deputy  corrected. 

But  in  support  of  the  opinion  of  the  court  below  on  the  point 
under  consideration,  various  authorities  have  been  referred  to.  In 
Drinker  v.  Holliday,  (2  Yeates  88, 89),  it  is  laid  down,  "  that  every 
survey  will  be  presumed  to  be  made  by  the  consent  of  the  appli- 
cant or  warrantee,  unless  the  contrary  appear;  and  where  his 
dissent  does  appear,  he  must  make  an  early  complaint  to  the  sur- 
veyor-general, or  in  his  default  to  the  board  of  property.  If  he  is 
remiss  herein,  his  negligence  will  operate  strongly  against  him, 
and,  under  many  circumstances,  he  will  be  supposed  to  have 
abandoned  his  objections  to  the  survey.  When  a  survey  has  been 
completed  on  the  ground  and  returned,  a  new  survey  cannot  be 
made  without  new  directions,  because  the  authority  of  the  deputy- 
surveyor  has  been  determined."  In  Hunter  v.  Meason,  (4  Yeates 
108),  it  is  also  said,  "  if  a  survey  be  made  with  which  the  owner 
of  the  warrant  is  dissatisfied,  he  should  without  delay  complain  to 
the  surveyor-general  or  board  of  property,  and  pray  for  redress, 
otherwise  the  survey  will  conclude  him."  Again  in  Miles  v.  Pot- 
ter, (2  Binn.  69,  70),  where  a  survey  had  been  made  and  returned 
by  the  deputy-surveyor  upon  land  different  from  that  called  for 
by  the  defendant's  warrant,  but  without  his  consent,  as  it  would 
seem,  this  court  say,  "  it  was  not  in  the  power  of  the  deputy  to 
make  any  alteration  in  the  survey,  after  it  was  returned  by  him, 
without  a  new  authority  from  the  land-office ;"  and  although  this 
new  authority  was  obtained,  yet,  because  it  was  not  had  as  soon 
as  the  error  was  discovered,  and  before  the  plaintiff's  right  at- 
tached to  the  land,  it  was  too  late,  and  the  defendant  thereby  lost 
his  right  to  it.  In  Healy  v.  Moul,  (5  Serg.  4*  Rawle  181),  it  is 
laid  down  by  Mr  Justice  Duncan,  in  delivering  the  opinion  of  this 
court,  that  "  when  the  survey  is  returned  the  deputy  isfunctus 
officii,  and  it  requires  a  new  authority  from  the  surveyor-general 
or  board  of  property  to  warrant  an  alteration.  2  Smith's  Laws 
255.  The  presumption  of  law  is  that  the  survey  has  been  made 
by  the  owner's  consent ;  but  if  he  be  dissatisfied,  he  should  without 
delay  complain  to  the  surveyor-general  or  board  of  property,  and 
pray  for  redress ;  otherwise  the  survey  will  conclude  him."  This 
doctrine  is  afterwards  recognised  and  laid  down  by  the  late  Chief 
Justice  of  this  court,  in  delivering  its  opinion  in  Vickroy  v.  Skelley, 
(4  Serg.  <£•  Rawle  377),  who,  after  stating  that  the  title,  under  a 
shifted  application,  does  not  commence  until  the  return  of  the 
survey,  excepting  as  against  one  who  has  notice  of  it  before  the 
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return,  and  then  it  commences  from  the  time  of  notice ;  for  which 
he  cites  Kyle  v.  White,  (1  Binn.  246) ;  Bond  v.  Stroup,  (3  Binn.  66), 
proceeds  and  adds,  "  there  is  little  or  no  difference  between  an 
altered  and  a  new  survey.  There  is  certainly  no  difference  as  to 
the  commonwealth,  and  as  to  third  persons,  they  are  protected. 
If  they  have  appropriated  the  land,  they  will  hold  it  against  either 
an  altered  or  a  new  survey."  And  in  a  previous  case,  Deal  and 
Weir  v.  M'Cormick,  (3  Serg.  fy  Rawle  346),  the  present  Chief  Jus- 
tice says,  "  the  law  is  well  settled,  that  after  a  survey  made  and 
returned  into  the  office,  a  second  survey,  without  an  order  of  the 
board  of  property,  is  void.  If  the  owner  of  a  warrant  be  prejudiced 
by  the  fraud  or  mistake  of  the  officer,  the  board  of  property  will 
grant  him  relief,  if  no  new  right  has  attached  to  the  land."  In 
the  same  case  Mr  Justice  Duncan,  on  the  same  point,  which  was 
an  exception  to  the  charge  of  the  court  below,  instructing  the  jury 
that  a  second  survey,  shown  to  have  been  made  under  the  plain- 
tiff's warrant,  without  any  order  of  re-survey  obtained  first  for 
that  purpose  from  the  surveyor-general  or  the  board  of  property, 
was  irregular  and  void,  says ;  "  I  do  not  see  any  just  cause  of 
complaint  on  the  part  of  the  defendant  to  this  part  of  the  charge ; 
for  the  court  submitted  it  to  the  jury  to  decide,  whether  the  first 
survey  was  fraudulently  made  by  the  deputy-surveyor,  with  an 
intention  to  deprive  the  owner  of  his  just  right ;  and  if  the  jury 
find  it  was  unfairly  made*  then  the  court  say,  the  owner,  if  he 
complains  within  a  reasonable  time  of  the  injury  done  him,  is  not 
bound  by  it.  I  cannot  see  anything  that  would  be  a  greater 
inducement  to  fraud,  in  the  management  of  several  warrants  held 
by  the  same  person,  than  to  suffer  the  owner  of  the  survey  returned 
to  shift  it  on  other  lands,  of  his  own  mere  motion,  without  an  order 
or  direction  from  the  surveyor-general  or  board  of  property,  under 
the  pretence,  that  though  the  survey  was  made  and  returned  for 
him,  yet  it  was  returned  on  a  warrant  not  intended.  Surely,  if 
this  is  to  be  rectified,  it  should  be  done  in  some  reasonable  time, 
and  by  application  to  some  proper  authority.  His  warrant,  by 
the  survey  and  return,  is  functus  officii.  The  command  of  the 
surveyor-general  to  his  deputy,  to  execute  and  make  return, 
has  been  obeyed ;  the  authority  of  the  deputy  has  been  exe- 
cuted ;  his  power  is  at  an  end ;  such  has  been  the  course  of 
decisions."  For  which  he  cites  Drinker  v.  Holliday,  (2  Smith's 
Laws  255) ;  Hunter  v.  Meason,  (Ibid.  256) ;  and  in  a  late  case, 
Oyster  v.  Bellas,  (2  Watts  397),  this  doctrine  was  carried  so  far  as 
to  be  applied  to  what  was  called  a  second  survey,  made  after  a 
return  of  a  chamber  survey ;  that  is,  a  survey  made  on  paper 
merely  by  the  deputy-surveyor,  without  his  going  on  the  ground, 
as  required  by  law,  which  was,  therefore,  of  no  validity  whatever, 
yet  the  second  survey,  though  made  by  the  deputy's  going  on  the 
ground  and  actually  running  and  marking  the  lines  of  it,  was  held 
void  and  of  no  validity  whatever  by  this  court,  because  made 
iv.  — 11 
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without  an  order  of  re-survey  from  the  surveyor-general  or  the 
board  of  property. 

Now  it  may  not  be  improper  to  notice  a  difference  between  the 
case  before  us  and  the  cases  of  Kauffman  v.  TJie  Cedar  Spring 
Congregation,  &c.,  relied  on  by  the  counsel  for  the  plaintiff.  In 
the  case  before  us,  the  lines  of  the  survey,  as  returned  for  the 
plaintiff,  excluding  the  land  in  dispute,  were  marked  on  the  ground, 
for  so  they  appeared  to  the  witnesses  who  examined  them,  and 
therefore  were  not  made  merely  by  protraction  on  paper,  as  was 
done  in  the  cases  relied  on  by  the  plaintiff.  In  them  it  may  have 
been  thought  that  the  lines  marked  on  the  ground  were  to  be  con- 
sidered according  to  the  general  rule  laid  down  on  the  subject,  as 
the  real  lines  of  the  surveys,  notwithstanding  the  lines,  as  re- 
turned on  the  drafts,  were  different ;  but  this  rule  can  only  be 
properly  applied  where  it  would  seem  to  have  been  the  intention 
of  the  surveyor  to  make  the  lines  marked  on  the  ground  the  real 
boundaries  of  the  survey.  But  certainly  there  may  be  a  difference 
in  regard  to  the  effect  that  is  likely  to  be  produced  on  the  minds 
of  third  persons  in  the  two  classes  of  cases,  as  to  the  real  extent 
of  the  boundaries  of  the  survey ;  for  in  a  case  like  the  present, 
where  lines,  corresponding  with  those  set  forth  in  the  return  of 
the  survey,  are  found  marked  on  the  ground,  there  is  but  one  con- 
clusion to  be  drawn,  which  is,  that  they  were  intended,  and  must 
be  considered  as  the  true  boundaries  of  the  survey  returned.  And 
hence  third  persons  are  justified  in  treating  them  as  such,  and  have 
a  right  to  purchase  of  the  State  the  lands  without  the  lines  called 
for  in  the  return  of  the  survey,  if  not  otherwise  appropriated. 
And,  therefore,  the  necessity  was  increased  in  this  case,  as  well 
as  the  propriety  of  the  plaintiff's  applying  to  the  surveyor-general 
or  the  board  of  property  without  delay,  as  soon  as  he  discovered 
the  alleged  fraud  of  the  deputy-surveyor,  in  order  to  have  it  cor- 
rected and  set  right.  He,  according  to  his  own  showing,  knew 
of  it  as  early  as  October  1831,  for  then,  as  his  counsel  allege,  he 
had  the  alteration  in  the  deed  of  Abraham  Kerns,  whereby  the 
three  warrants,  in  the  names  severally  of  Jeremiah  John,  James 
John  and  Josiah  John,  were  conveyed  to  him,  made,  because  the 
survey  executed  for  him  under  the  James  John  warrant  was  not 
truly  returned,  and  did  not  include  the  land  in  dispute.  His  pro- 
curing the  alteration,  however,  to  be  made  in  this  deed  was  not 
calculated  to  produce  any  alteration  or  correction  in  the  return 
of  the  survey  on  the  James  John  warrant ;  nor  was  it  calculated 
to  advise  the  State  or  any  other  person  of  it ;  even  the  witness 
who  attested  the  alteration,  did  not  know  the  reason  or  the  occa- 
sion of  making  it.  John  Haines,  who  then  claimed  the  land  in 
question  under  his  warrant  and  survey,  had  certainly  a  right  to 
consider  himself  as  the  owner  of  the  land,  freed,  at  least,  from  all 
claim  on  the  part  of  the  plaintiff.  After  this,  however,  the  plain 
tiff  still  lies  by  until  January  1835,  when  he  takes  out  his  warrant 
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of  400  acres,  upon  which  he  had  a  survey  made  in  March  follow- 
ing, including  the  land  in  dispute,  and  also  the  most  of  the  land, 
though  not  all,  included  in  his  survey  on  the  James  John  warrant. 
This  was  certainly  a  novel,  if  not  a  very  injudicious  proceeding  on 
his  part ;  because  it  was  throwing  away  all  the  money  which  he 
paid  to  the  commonwealth  for  the  warrant,  excepting  what  he 
paid  for  that  part  of  the  land  not  previously  embraced  in  the  sur- 
veys made  under  the  Haines  and  Johns  warrants.  This  last  war- 
rant taken  out  by  the  plaintiff,  and  the  survey  made  under  it, 
could  not  have  the  effect  of  an  order  of  re-survey  on  the  James 
John  warrant,  and  a  survey  made  in  pursuance  thereof;  so  that 
the  survey  returned  on  the  James  John  warrant  remained  as  it 
was  before ;  and  the  plaintiff  having  had  that  survey  made  for 
himself  as  the  owner  of  the  warrant,  and  having  included  in  the 
return  thereof  all  the  land  upon  which  he  had  made  his  settlement 
and  improvements,  thereby  concluded  himself,  according  to  the 
principles  and  doctrine  of  the  late,  as  also  many  of  the  early  cases, 
from  extending  his  claim,  in  virtue  of  his  settlement,  beyond  the 
boundaries  returned  on  the  James  John  warrant,  because  he  had 
acquiesced  in,  if  he  did  not  consent  to  that  return  as  made,  without 
ever  having  complained  to  the  surveyor-general  or  the  board  of 
property,  or  applied  to  the  same  in  any  way  for  redress.  But 
even  if  he  had  made  application  for  an  order  of  re-survey,  when  he 
took  out  his  warrant  in  January  1835,  instead  of  taking  it,  it  would 
certainly  have  been  too  late.  It  ought  to  be  done  without  delay, 
say  some  of  the  cases,  and  others  say,  within  a  reasonable  time. 
But  this  would  have  been  upwards  of  three  years  after  he  acquired 
a  knowledge  of  the  fraud  he  now  complains  of;  a  period  exceeding 
greatly  what  was  requisite  to  enable  him  to  make  the  application. 
Public  policy,  and  a  due  regard  to  the  administration  of  justice, 
require  that  the  application  to  the  surveyor-general  or  the  board 
of  property  should  be  made  as  early  as  convenient  after  the  mis- 
take or  the  fraud  shall  have  come  to  the  knowledge  of  the  party. 
When  a  fraud  or  mistake  is  alleged  to  have  been  committed  by 
the  deputy-surveyor,  either  in  making  or  returning  the  survey,  it 
is  due  to  him  as  well  as  to  all  whose  rights  may  be  affected  by  it; 
and  justice  certainly  requires  that  he  should  have  the  earliest 
opportunity  that  can  be  afforded,  of  showing  that  it  is  untrue ;  for 
whether  it  be  charged  against  him  as  a  mistake,  or  the  result  of 
design,  either  is  calculated  to  injure  his  character  as  an  officer, 
and  the  sooner  he  has  an  opportunity  of  showing  his  innocence 
and  the  falsity  of  the  charge,  the  better  able  he  will  be,  if  charged 
wrongfully,  to  do  so ;  for  lapse  of  time  may  remove  his  witnesses, 
or  eradicate  from  their  memories  what  would  have  been  abun- 
dantly sufficient  to  have  acquitted  him.  Beside,  he  may  die  in 
the  mean  time,  and  the  party  whose  interests  are  to  be  affected  by 
the  establishment  of  the  fraud  or  mistake  of  the  deputy,  may,  by 
reason  thereof,  be  rendered  unable  to  show  that  the  mistake  or 
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fraud  was  not  committed.  In  order  to  prevent  fraud  from  being 
effected,  either  by  means  of  perjury  or  mistake  arising  from  the 
frailty  of  human  memory,  it  is  essentially  necessary  that  frauds  or 
mistakes  alleged  to  have  been  committed,  and  especially  those 
which  go  to  affect  titles  or  rights  to  real  estate,  and  are  such  as 
can  only  be  established  or  repelled  by  parol  evidence,  should  be 
complained  of  to  the  proper  authority  without  any  unnecessary 
delay ;  so  that  the  matter  may  be  inquired  into  and  settled  accord- 
ing to  the  truth  of  the  case,  while  the  witnesses  are  to  be  had,  and 
before  what  they  did  know  in  relation  to  the  subject  has  escaped 
from  their  recollections. 

It  is  easy  to  imagine  that  great  injustice  may  arise,  if  owners 
of  warrants,  after  they  have  had  their  surveys  made  and  returned, 
shall  be  permitted  to  lie  by  for  years,  and  then  to  come  forward 
and  have  their  boundaries  extended  beyond  those  returned,  by 
giving  parol  evidence  to  prove  that  the  deputy-surveyors,  either 
through  design  or  mistake,  did  not  set  forth  the  true  boundaries 
in  the  returns  made  by  them.  Take,  for  instance,  the  present 
case,  where  the  plaintiff  avoided,  for  years,  taking  a  single  step  to 
have  the  ground  of  his  complaint  inquired  into  and  settled,  and 
until  only  one  of  the  chain-carriers  present  at  the  survey,  is  to  be 
had,  who  is  procured  by  the  plaintiff  to  testify,  that  in  making  the 
survey  on  the  ground,  after  a  dispute  between  the  plaintiff  and 
Peter  Cassidy,  acting  for  the  deputy-surveyor,  about  taking  in 
the  land  in  question,  Cassidy,  who  refused  at  first,  at  length  agreed 
to  include  the  land  in  the  survey  then  being  made  by  him  for  the 
plaintiff,  and  accordingly  did  so,  by  running  around  it  with  the 
compass  and  chain,  taking  at  the  same  time  the  courses  and  dis- 
tances thereof.  In  all  this,  however,  he  is  positively  and  expressly 
contradicted  by  Cassidy,  who  was  produced  as  a  witness  on  be- 
half of  the  defendants,  and  shown  even  by  the  son  of  the  plaintiff, 
called  as  a  witness  for  his  father,  on  his  cross-examination,  to  have 
testified  differently  on  a  former  trial  of  the  cause  before  arbitra- 
tors, from  what  he  did  then  before  the  jury ;  particularly  in  saying, 
on  his  former  examination,  that  the  survey  made  by  Cassidy  for 
the  plaintiff,  of  the  land  in  contest,  closed  at  a  poplar  corner,  which, 
if  true,  could  not  have  included  it,  but,  on  the  contrary,  must 
have  excluded  it,  a  thing  capable  of  being  proved  by  the  most 
irrefragable  testimony;  because  the  poplar  corner,  as  it  seems, 
being  somewhat  notorious,  and  its  position  such  as  to  show,  most 
clearly,  by  the  testimony  of  other  witnesses  on  both  sides,  that  if 
the  survey  was  closed  at  it,  the  land  in  dispute  could  not  have 
been  included  in  the  survey  as  made  on  the  ground,  but  in  con- 
formity to  the  return  made  thereof  by  the  deputy-surveyor.  The 
son  of  the  plaintiff,  though  he  testified  to  the  discrepancy  of  the 
evidence  given  by  the  chain-carrier  on  the  two  trials,  volunteered 
an  apology  for  him,  that  he  thought  it  was  because  he  was  con- 
fused from  the  severity  of  the  cross-examination.  And  indeed  it 
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is  not  unreasonable  to  suppose,  that  if  the  other  chain-carrier  could 
have  been  adduced  as  a  witness,  the  attempt  to  fix  the  charge  of 
fraud  on  the  surveyor  would  not  have  been  attempted.  It  may 
also  be  observed,  that  this  case  is  different,  in  one  respect, 
from  some  of  those  relied  on  for  the  plaintiff;  here  the  deputy- 
surveyor  or  Cassidy,  who  acted  for  him,  does  not  appear  to  have 
had  any  private  interest  or  advantage  in  view,  to  be  gained  by 
his  leaving  the  land  in  question  out  of  the  plaintiff's  survey.  But 
his  duty  required  him,  as  the  land  had  been  long  previously  granted 
and  surveyed  by  the  State  to  Haines,  not  to  survey  it  again  for 
another.  The  fact  of  its  having  been  previously  granted  and  sur- 
veyed to  Haines  was  known,  at  the  time,  to  Adams,  the  plaintiff, 
and  if  he  wished  to  contest  the  right  of  Haines,  it  was  his  duty  to 
have  applied  to  the  surveyor-general  or  the  board  of  property  for 
a  special  order  on  the  subject,  and  not  to  have  contented  himself 
with  getting  the  deputy-surveyor  to  survey  arid  return  the  land 
for  him.  In  order,  therefore,  that  truth  and  justice  may  prevail, 
it  would  seem  to  be  of  the  utmost  importance  to  the  public,  as 
well  as  to  the  individuals  directly  concerned,  that  there  should  be 
an  established  rule  on  the  subject,  which  shall  be  adhered  to,  where 
such  errors  are  alleged  to  have  been  committed  by  deputy-sur- 
veyors, whether  real  or  pretended,  requiring  the  party  complain- 
ing that  he  is  aggrieved  thereby,  to  make  application  at  least 
within  a  reasonable  time  after  the  matter  has  come  to  his  know- 
ledge, for  redress,  to  the  surveyor-general  or  board  of  property  ; 
otherwise  he  will  be  taken  to  have  acquiesced  therein,  and  be  con- 
cluded. Thus  all  objections  to  the  titles  of  lands,  on  such  account, 
will  be  speedily  removed,  and  the  owners  thereof  induced  to  pro- 
ceed with  confidence  in  the  improvement  of  them,  whereby  the 
public  interest,  as  well  as  their  own  individual  interests,  may  be 
greatly  promoted  and  advanced.  The  adoption  of  this  rule,  and 
a  steady  adherence  to  it,  are  rendered  still  more  necessary  and 
proper,  when  we  consider  the  progressive  state  of  improvement 
that  exists  in  regard  to  lands  generally  in  the  State,  and  especially 
those  in  respect  to  which  such  objections  are  most  likely  to  arise. 
After  a  careful  and  deliberate  consideration,  we  are  satisfied  that 
the  rule  is  sustained  both  by  principles  of  justice  and  expediency; 
that  in  its  operation  it  will  deal  equally  with  all,  and  impose 
hardships  upon  none.  We  therefore  think  that  by  force  of  this 
rule,  and  application  of  it  to  this  case,  the  court  below  were  right 
in  directing  the  jury  that  their  verdict  ought  to  be  in  favour  of 
the  defendants. 

Judgment  affirmed. 


rv.  —  H 
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Sampson's  Appeal. 

Under  the  Act  of  29th  March  1832,  the  Orphans'  Court,  on  the  return  of  the 
inquest  of  partition,  may  make  at  once  a  complete  partition  of  the  whole  estate, 
by  assigning  a  share  to  each  of  the  parties  in  the  order  of  choice  prescribed  by  the 
37th  Section,  if  he  will  choose ;  and  if  not,  by  assigning  a  share  not  selected  by 
any  one,  and  ordering  the  payment  of  owelty  or  security  for  its  payment  to  be 
given  by  those  to  whom  shares  subject  to  it  shall  be  assigned. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Allegheny 
county,  made  in  respect  to  the  partition  of  the  real  estate  of 
Thomas  Sampson  deceased,  late  of  Wilkins  township,  Allegheny 
county,  who  died  intestate  in  August  1833,  seised  of  two  tracts 
of  land  situate  in  Wilkins  township,  Allegheny  county ;  one  con- 
taining 300  acres  bounded  by  lands  of  William  M'Crea  and  others ; 
the  other  containing  150  acres,  bounded  by  lands  of  John  Duff 
and  others.  At  the  time  of  his  death  he  left  a  widow,  who  died 
about  two  weeks  afterwards,  and  seven  children,  viz.  John, 
Thomas,  William,  who  died  in  1836,  after  having  conveyed  a  part 
of  his  share  and  interest  in  the  lands  aforesaid  to  James  Kelly, 
Mary,  David,  Margaret,  intermarried  with  Stewart  Thompson, 
and  James,  whose  interest  and  share  in  the  said  estate  was  sold  by 
the  sheriff  to  James  Kelly,  before  named.  The  Orphans'  Court 
of  Allegheny  county,  on  the  25th  of  April  1839,  upon  the  petition 
of  John  Sampson,  the  eldest  son  of  the  intestate,  awarded  a  writ 
of  partition  or  valuation  directed  to  the  sheriff  of  said  county, 
commanding  him,  by  means  of  an  inquest  of  twelve  men,  to  make 
partition  of  the  lands  and  estate  aforesaid,  to  and  among  those 
interested  therein  and  entitled  to  the  same,  or  to  make  a  valuation 
thereof  according  to  law.  The  sheriff  accordingly,  by  an  inquisi- 
tion taken  and  dated  on  the  28th  June  1839,  reported  a  division 
of  the  lands  into  seven  purparts  or  shares,  but  of  unequal  values. 

The  first  purpart,  containing  43  acres  144  perches,  valued  at $5133. 


The  second 
The  third 
The  fourth 
The  fifth 
The  sixth 
The  seventh 


52 

53 

68 

100 

111 

103 


12 
5 

7 

0 

31 

85 


5133. 
4918. 
4883. 
4126. 
5011. 
5011. 


On  the  19th  September  1839,  the  court,  by  consent  of  the 
parties  interested,  confirmed  the  division  and  valuation  as  reported 
in  the  inquisition.  At  the  same  time,  all  the  parties  being  in  court, 
John  Sampson,  the  eldest  son,  elected  to  take  the  sixth  purpart ; 
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Thomas,  the  second  son,  elected  to  take  the  seventh  purpart ;  James 
Kelly  and  Mary  Sampson  having  become  the  assignees  and  owners 
of  the  share  and  interest  of  William  Sampson,  the  third  son  of  the 
intestate,  declined  making  a  joint  election  as  assignees  of  William, 
as  Mary  Sampson  was  not  willing  to  join  Kelly  in  doing  so.  Da- 
vid Sampson,  the  fourth  son,  by  his  attorney  in  fact,  declined 
taking  any  of  the  remaining  purparts.  James  Kelly,  vendee  of 
the  interest  of  James  Sampson,  the  fifth  son,  elected  to  take  the 
fifth  purpart.  Mary  Sampson,  the  eldest  daughter  of  the  intestate, 
elected  to  take  the  second  purpart ;  and  Stewart  Thompson  and 
Margaret  his  wife,  the  youngest  daughter  of  the  intestate,  elected 
to  take  the  first  purpart.  But  all  the  representatives  of  the  intes- 
tate severally  refused  to  take  the  third  and  fourth  purparts,  or 
either  of  them.  Whereupon  David  Sampson,  by  his  attorney, 
applied  to  the  court  to  have  them  sold  under  an  order  made  by 
the  court  for  that  purpose ;  but  the  court,  conceiving  it  had  no 
authority  to  make  such  order,  refused  to  grant  it,  but  decreed  and 
ordered  the  purparts  of  the  estate,  elected  to  be  taken,  to  those 
respectively  who  had  elected  to  take  the  same,  subject,  however, 
to  the  payment  of  such  sums  as  were  necessary  to  equalize  the 
value  thereof,  according  to  the  appraisement  made  by  the  inquest 
and  returned  by  the  sheriff;  the  payment  of  which  several  sums 
the  court  directed  to  be  secured  by  the  parties  respectively  enter- 
ing into  a  recognizance  with  bail  for  that  purpose ;  which  was 
accordingly  done  to  the  satisfaction  of  the  court.  From  this 
decree  of  the  court  David  Sampson  appealed. 

The  appellant  alleged  that  the  Orphans'  Court  erred  in  order- 
ing the  purparts  of  the  estate,  elected  to  be  taken,  to  those  who 
elected  to  take  the  same,  upon  their  entering  into  recognizances  to 
pay  such  sums  of  money  as  were  necessary  to  equalize  them  ac- 
cording to  the  appraisement  made  by  the  inquest  and  confirmed 
by  the  court,  before  the  whole  estate  was  taken  or  disposed  of; 
and  secondly,  that  the  court  erred  in  refusing  to  order  a  sale  of 
the  third  and  fourth  purparts  of  the  said  estate,  which  no  one  or 
more  of  the  representatives  of  the  intestate  were  willing  to  take 
at  their  appraised  value. 

Beaver,  for  the  appellant. 

M'Candless,  Williams  and  Williamson,  for  the  appellees. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  partition  made  of  the  estate,  in  this  case,  by 
the  sheriff  and  inquest,  seems  to  be  in  conformity  to  the  direction 
contained  in  the  38th  Section  of  the  Act  of  Assembly,  passed  the 
29th  March  1832,  entitled  "  An  Act  relating  to  Orphans'  Courts." 
Pamph.  Laws  202;  Stroud's  Purd.  (1841),  p.  835.  This  enacts, 
that  "  when  equal  partition  in  value  cannot  be  made  by  the  seven 
men  appointed  as  aforesaid  or  the  said  inquest,  they  shall  make  a 


88  SUPREME  COURT  [Pittsburgh 

[Sampson's  Appeal.] 

just  appraisement  of  the  respective  purparts  or  shares,  in  which 
they  may  divide  the  estate,  and  thereupon  the  court  may  order 
the  said  purparts  or  shares  successively  to  the  persons  entitled  to 
make  choice  therefrom  in  the  order  and  according  to  the  rules 
enacted  in  the  preceding  section,  where  the  estate  cannot  conve- 
niently be  divided ;  (that  is,  to  the  sons  or  males  or  their  repre- 
sentatives first,  and  then  to  the  daughters  or  females  or  their 
representatives,  according  to  seniority  in  either  sex) ;  and  they 
shall  award  that  one  or  more  purparts  or  shares  shall  be  subject 
to  the  payment  of  such  sum  or  sums  of  money  as  shall  be  neces- 
sary to  equalize  the  value  of  the  said  purparts,  according  to  said 
appraisement  thereof;  which  sum  or  sums  of  money  shall  be  paid 
or  secured  to  be  paid  by  the  several  persons  accepting  such  pur- 
parts in  the  manner  prescribed  in  the  foregoing  section."  The 
36th  section,  which  is  the  first  section  authorizing  the  Orphans' 
Court  to  entertain  applications  for  the  partition  of  real  estates, 
contemplates  and  provides  for  the  partition  or  division  of  the  estate, 
where  it  will  admit  of  it  without  prejudice  to  or  spoiling  the  whole 
of  it,  into  as  many  purparts  or  shares,  of  equal  value  each,  as  there 
are  children  or  representatives  of  the  intestate ;  and  as  no  prefer- 
ence is  given  by  the  terms  of  the  section  either  on  account  of  age 
or  sex,  in  making  choice  of  the  shares,  as  they  shall  be  set  out  and 
designated  by  the  inquest,  it  would  therefore  seem  as  if  the  sheriff, 
or  the  sheriff  and  the  inquest  were  to  assign  to  each  one  his  or 
her  share,  as  in  the  case  of  a  partition  at  common  law;  Co.  Litt. 
sects.  248,  249 ;  and  that  the  court,  in  the  language  of  the  section, 
is  merely  to  give  judgment  that  the  partition  thereby  made  be  firm 
and  stable  for  ever,  and  that  the  costs  thereof  be  paid  by  the  par- 
ties concerned."  But  the  following  section,  the  37th,  which  is  the 
one  referred  to  in  the  38th,  provides  expressly  for  the  case  where 
the  estate  cannot  be  divided  among  those  entitled  to  it ;  that  is, 
where  it  will  not  admit  of  any  division  whatever,  without  preju- 
dice to  or  spoiling  the  whole,  and  therefore  directs  that  it  shall  be 
appraised ;  whereupon  the  court  may  order  the  same  to  the  eld- 
est son,  &c.,  giving  a  preference  to  the  sons  or  male  representa- 
tives according  to  seniority ;  but  if  they  all  refuse  to  take  the  estate 
at  such  appraisement,  then  to  the  daughters  or  female  representa- 
tives according  to  seniority,  if  any  of  them  will  take  it.  Then 
comes  the  38th  section,  recited  above,  which  embraces  the  present 
case,  where  the  estate  admits  of  division  into  as  many  shares  as 
there  are  parties  entitled  to  it,  but  not  so  as  to  make  the  shares 
of  equal  value,  and  therefore  this  section  directs  that  the  inquest 
shall  appraise  each  share,  so  that  the  court,  upon  the  return 
thereof,  may  equalize  the  several  shares,  by  making  those  to  whom 
they  shall  order  the  shares  of  more  than  the  equal  value,  pay  the 
excess  in  money  to  such  as  shall  have  assigned  to  them  the  shares 
appraised  under  the  equal  value.  The  39th  section  then  provides 
for  the  case  where  the  estate  cannot  be  divided  into  as  many  parts 
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as  there  are  parties  entitled  to  it,  but  will  admit  of  being  divided 
into  two  or  more  parts  without  prejudice  to  or  spoiling  the  whole. 
The  inquest  are  accordingly  authorized,  by  this  section,  to  make 
such  division  of  the  estate,  and  required  to  appraise  each  division, 
upon  the  return  whereof  the  court  may  order  the  divisions  or 
shares  successively  to  the  parties  entitled  to  make  choice  there- 
from in  the  order  and  according  to  the  rules  previously  laid  down, 
in  the  37th  section,  for  the  case  where  the  estate  cannot  conveni- 
ently be  divided.  Then  follows  the  40th  section,  which,  taken  in 
connection  with  the  42d  section,  the  counsel  for  the  appellant  con- 
tends is  applicable  to  this  case,  and  that  they  go  to  show  that  the 
Orphans'  Court  erred  in  decreeing  as  they  did,  and  in  refusing  to 
order  a  sale  of  the  shares  refused  to  be  taken. 

The  40th  section  declares  that  "  in  all  cases  of  appraisement  or 
partition  mentioned  in  the  preceding  section  (the  39th  section)  the 
Orphans'  Court  shall,  on  application,  grant  a  rule  on  all  persons 
interested,  to  come  into  court  at  a  certain  day,  by  them  to  be 
fixed,  to  accept  or  refuse  the  estate  or  a  share  or  portion  thereof, 
as  the  case  may  be ;  and  in  case  the  party  entitled  to  a  choice 
do  not  come  into  court  in  person  or  by  guardian  or  attorney 
duly  constituted,  or  in  case  he  shall  refuse  the  same,  a  record 
shall  be  made  thereof,  and  the  court  may  and  shall  direct  the 
same  to  be  offered  to  the  next  in  succession,  according  to  the  rules 
hereinbefore  provided."  But  according  to  the  express  terms  of 
this  section,  it  is  confined  to  cases  of  appraisement  or  partition 
mentioned  in  the  preceding  section,  (the  39th) ;  and  it  is  clear  that 
the  only  cases  mentioned  therein  are  where  the  estate  cannot  be 
divided  at  all,  or  where  it  cannot  be  divided  into  as  many  parts 
or  shares  as  there  are  persons  entitled  to  it ;  which  does  not  reach 
or  apply  to  the  present  case.  And  it  is  perfectly  clear  that  the 
42d  section,  which  authorizes  and  directs  a  sale  to  be  made  of  the 
real  estate,  where  the  heirs  neglect  or  refuse  to  take  it  at  the 
appraisement,  does  not  extend  to  the  present  case,  nor  to  any 
other  cases,  at  most,  than  the  two  cases  where  the  estate  cannot 
be  divided  at  all  or  into  as  many  shares  as  there  are  persons  entitled 
to  it.  And  this  latter  case,  according  to  the  terms,  does  not  seem 
to  be  embraced  in  it ;  for  it  is  the  estate,  which  strictly  means  the 
whole  of  it,  that  is  thereby  directed  to  be  sold,  in  case  all  the  heirs, 
after  due  notice,  shall  neglect  or  refuse  to  take  it  at  the  valuation ; 
and  a  purpart,  share  or  portion  of  the  estate  is  not  even  mentioned 
throughout  the  whole  section  ;  yet  from  the  design  of  the  Act  as 
collected  from  other  parts  of  it,  where  the  same  rules  are  made 
applicable  to  both  cases,  as  for  instance  in  making  choice  thereof 
by  the  heirs  at  the  valuation,  as  well  as  the  existence  of  the  same 
necessity  for  a  sale  in  both  cases,  it  is  difficult  to  come  to  any 
other  conclusion  than  that  the  legislature  intended  to  provide  for 
a  sale  in  both. 

IV.— 12  H* 
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Under  this  general  view  of  the  several  sections  of  the  Act  relat- 
ing to  partition  of  real  estates  in  the  Orphans'  Court,  I  should 
have  no  hesitation  in  coming  to  the  conclusion  that  the  legislature 
intended  that  the  Orphans'  Court,  in  such  a  case  as  the  present, 
should  order  and  decree  such  shares  as  were  refused  to  be  taken 
and  accepted,  to  those  who  had  refused,  when  their  turn  came  to 
do  so,  to  take  any  of  the  shares  remaining  untaken,  and  thus  com- 
pel them,  without  further  proceeding,  to  abide  by  the  partition  as 
made  by  the  inquest.  This  would  be  doing  no  more,  in  effect,  in 
such  a  case,  than  the  sheriff  and  inquest  have  the  power  of  doing 
in  an  action  of  partition  at  law,  under  the  5th  section  of  the  Act 
of  Assembly  of  the  7th  April  1807,  (Pamph.  Laws  157 ;  Purd.  Dig. 
832),  whereby  it  is  enacted,  "  when  an  equal  partition  in  value 
cannot  be  made  of  any  share  or  purpart,  that  the  sheriff  and  in- 
quest shall  have  power  to  equalize  such  partition  or  purpart,  by 
valuing  the  purparts  respectively,  and  to  award  that  any  one  or 
more  shares  or  purparts  shall  be  subject  to  the  payment  of  such 
sum  of  money  as  shall  be  equal  to  the  difference  in  value  of  any 
other  share  or  shares,  purpart  or  purparts,  and  shall  return  the 
same  with  their  inquest ;  which  sum  or  sums  of  money,  when  final 
judgment  shall  be  rendered  on  such  writ  of  partition,  shall  be  a 
lien  on  the  lands  or  tenements  which  the  inquest  aforesaid  shall 
have  determined  to  be  liable  to  pay  the  same." 

But  the  last  clause  of  the  38th  section  presents  at  least  a  some- 
what seeming  obstacle  to  this  conclusion,  in  directing  that  the 
sum  or  sums  of  money  necessary  to  equalize  the  value  of  the  said 
purparts  according  to  the  appraisement  thereof  by  the  inquest, 
"  shall  be  paid  or  secured  to  be  paid  by  the  several  persons  accept- 
ing such  purparts,  in  the  manner  prescribed  in  the  foregoing  sec- 
tion ;"  which  is  by  giving  good  security  by  recognizance  or  other- 
wise to  the  satisfaction  of  the  court  for  payment  thereof,  with  legal 
interest,  in  some  reasonable  time,  not  exceeding  twelve  months, 
as  the  court  may  direct.  This  clause  of  the  38th  section  may  be 
thought,  by  some,  perhaps,  to  imply  that  there  must  first  be  a 
voluntary  acceptance  of  the  share  charged  with  owelty,  by  the 
party,  before  he  can  be  required  by  the  court  to  pay  it,  or  to  give 
security  for  the  payment  thereof.  Though  this  difficulty  does  not 
exist  in  this  case,  because  all  the  shares  charged  with  the  differ- 
ence in  money  necessary  to  produce  equality  of  partition  have  been 
taken  and  accepted  voluntarily  by  one  or  other  of  the  parties 
interested,  yet  it  is  clear,  if  the  Orphans'  Court  cannot  compel  a 
party  to  accept  a  share  subject  to  the  payment  of  owelty,  where 
no  other  remains  for  him  to  choose,  they  cannot  compel  an  ac- 
ceptance of  a  share  free  from  such  charge.  The  court  must  be 
considered  as  either  having  the  power  given  to  them  to  decree  and 
make  a  complete  partition  of  the  estate  at  once,  upon  the  return 
of  the  inquest,  and  after  notice  of  the  time  appointed  for  that  pur- 
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pose  to  the  parties  interested,  by  assigning  and  ordering  a  share 
thereof  to  each  of  the  parties  concerned,  notwithstanding  some  of 
them  may  refuse  or  neglect  to  elect  and  accept,  or  as  only  having 
the  power  to  order  a  share  thereof  to  such  party  as  is  willing  to 
take  the  same ;  and  if  the  latter  were  held  to  be  the  true  construc- 
tion of  the  Act,  then  it  would  seem  to  follow,  almost  of  necessity, 
that  the  Orphans'  Court  ought  to  have  ordered  a  sale  of  the  shares 
refused  to  be  taken  in  this  case.  But  this  would  be  attended  with 
such  inconvenience,  if  not  injustice  and  delay,  as  could  not  well 
have  been  intended  by  the  legislature ;  because  it  would,  in  effect, 
be  putting  it  in  the  power  of  any  one  refusing  or  neglecting  to 
choose  a  share,  to  set  aside  the  appraisement  made  by  the  inquest, 
by  calling  for  a  sale  of  the  same  at  any  subsequent  and  indefinite 
period  of  time,  when  it  might  from  various  causes  have  become 
greatly  deteriorated,  and  sell  for  a  price  greatly  below  the  amount 
of  the  appraisement  made  by  the  inquest;  and  thus  substitute  the 
price  of  sale  for  the  appraisement;  which  would,  in  such  case,  and 
doubtless  in  most  cases,  reduce  the  appraisement,  and,  at  the  same 
time,  increase  the  owelty,  which  might  have  to  be  paid  by  others 
who  had  accepted  of  shares  subject  thereto.  This,  in  many  in- 
stances, would  render  it  difficult,  if  not  unsafe,  for  those  entitled 
to  the  first  choice,  to  take  any  of  the  shares,  if  the  appraisement 
made  by  the  inquest  was  not  to  be  regarded  and  relied  on  as  the 
rule  by  which  it  should  be  determined  whether  they  would  be 
entitled  to  receive  or  pay  owelty,  and  the  amount  thereof,  beside 
the  impossibility  of  knowing  within  what  time  they  would  have 
to  pay  or  be  entitled  to  receive;  for  all  these  things  could  not  be 
settled  and  known  until  all  the  shares  were  disposed  of,  either  by 
being  taken  at  the  appraised  value  or  sold  under  an  order  of  the 
court  made  for  that  purpose. 

I  am,  therefore,  inclined  to  believe  that  the  Legislature  did  not 
intend  that  a  complete  partition  of  the  estate,  in  such  case,  should 
depend  upon  the  voluntary  acceptance  of  the  shares  by  the  parties 
interested,  but  that  the  Orphans'  Court  should  have  power,  in 
every  such  case,  upon  the  return  of  the  inquest,  in  case  no  valid 
objection  could  be  made  to  it,  to  make  at  once  a  complete  partition 
of  the  whole  estate,  by  assigning  a  share  thereof  to  each  one  of  the 
parties  in  the  order  of  choice  prescribed  by  the  37th  section  of  the 
Act,  if  he  will  choose,  and  if  not,  then  by  assigning  a  share  not 
selected  by  any  one,  and  ordering  the  payment  of  owelty  by  those 
to  whom  shares  subject  to  it  shall  be  assigned,  or  that  proper 
security  shall  be  given  by  them  respectively  for  that  purpose. 
The  order  of  the  court,  in  this  latter  respect,  as  to  the  payment 
of  the  owelty,  may  be  enforced  by  attachment.  The  only  ob- 
jection, therefore,  which  seems  to  exist  to  the  decree  of  the 
Orphans'  Court,  is,  that  it  did  not  give  one  of  the  shares,  remain- 
ing untaken,  to  the  appellant,  David  Sampson,  and  the  other  to 
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Mary  Sampson  and  James  Kelly,  alienees  of  William  Sampson, 
the  third  son  of  the  intestate ;  but  as  the  appellant  has  been  the 
occasion  of  this  omission  on  the  part  of  the  court,  he  cannot  take 
advantage  of  it ;  nor  has  he  any  cause  to  complain  on  account 
thereof.  The  Orphans*  Court,  no  doubt,  will  perfect  the  partition 
at  any  time  in  favour  of  these  persons,  upon  their  asking  it. 

Proceedings  affirmed,  and  record   remanded  for  further  pro- 
ceedings. 


Foster  against  Fox. 

The  purchase  of  a  debt  entitles  the  purchaser  to  all  the  creditor's  securities  for  it. 

A  vendor  having  brought  an  ejectment  to  enforce  the  payment  of  a  balance  of 
purchase  money,  obtained  a  judgment ;  after  which  a  creditor  of  the  vendee  paid 
the  money  due,  and  took  a  transfer  of  the  debt :  held,  that  he  was  also  entitled  to 
the  judgment,  and  might  revive  it  for  his  own  use,  and  thus  enforce  the  payment 
of  the  money  against  the  purchaser  of  the  vendee's  interest  at  sheriff's  sale, 
although  he  had  subsequently  received  a  conveyance  from  the  vendor. 

ERROR  to  the  District  Court  of  Cratvford  county. 

William  Foster  for  the  use  of  Willis  Benedict  against  Daniel 
Fox,  with  notice  to  Daniel  Stratton,  terre-tenant. 

This  was  a  scire  facias  upon  a  judgment  in  ejectment.  The 
original  was  an  action  of  ejectment  by  William  Foster  against 
Daniel  Fox,  in  which  a  general  judgment  for  the  plaintiff  was 
confessed  on  the  21st  of  October  1830.  William  Foster  was  called 
as  a  witness  by  the  defendant,  and  testified  that  when  the  judg- 
ment was  entered  he  understood  that  Dr  James  Galbraith  had 
purchased  from  Fox,  and  was  to  become  paymaster  of  the  balance 
of  the  purchase  money  due  by  Fox  to  Foster.  That  on  the  same 
day  an  article  of  agreement  was  entered  into  between  Galbraith 
and  Foster,  by  which  Galbraith  purchased  the  premises  from  Fos- 
ter for  the  balance  of  the  purchase  money  then  due  and  the  cost 
of  the  ejectment,  and  which  were  to  be  paid  on  the  15th  day  of 
January  1831.  Galbraith  never  paid  any  money  pursuant  to  this 
article,  but  left  the  country.  In  February  1832,  Willis  Benedict, 
for  whose  use  this  scire  facias  was  brought,  who  was  a  judgment 
creditor  of  Fox,  and  had  the  first  lien  on  the  equitable  title,  began 
to  negotiate  with  William  Foster  for  the  purchase  of  the  claim  he 
held  against  Fox  on  account  of  the  payment  of  the  balance  of 
the  purchase  money ;  on  the  9th  of  May  following  the  purchase 
was  consummated  by  Benedict  delivering  the  solvent  notes,  or  the 
notes  that  were  to  be  solvent,  to  the  amount  of  the  said  purchase 
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money,  amounting  in  all  to  $162.38,  including  $9.70,  the  cost  of 
the  ejectment.  Stratton,  one  of  the  defendants,  had  been  negoti- 
ating about  the  same  time  to  purchase.  Benedict  and  Stratton 
each  had  judgments  against  Fox.  Benedict's  was  the  oldest 
judgment,  and  was  paid  off  when  he  issued  his  venditioni 
in  1833,  by  Stratton.  The  premises  in  question  were  sold  on 
Stratton's  judgment  on  the  6th  of  August  1836,  as  the  property 
of  Daniel  Fox,  and  purchased  by  Stratton  for  $205,  the  deed  made 
to  him  by  the  sheriff  on  the  8th  of  August,  and  acknowledged  on 
the  13th  of  the  same  month  and  year,  after  this  purchase  at  the 
sheriff's  sale  by  Stratton.  William  Foster  delivered  him  a  deed 
dated  the  20th  of  August  1835,  and  acknowledged  the  3d  of  Feb- 
ruary 1837,  from  him  (Foster)  to  Fox  for  the  premises. 

When  Benedict  purchased  the  remaining  part  of  the  purchase 
money  due  by  Fox,  it  seems  it  was  the  opinion  of  Foster  and 
Benedict,  that  when  the  premises  should  be  sold  on  either  of  the 
judgments,  Benedict  could  call  for  the  balance  of  the  purchase 
money,  which  would  be  a  lien  out  of  the  proceeds  of  the  sale. 
There  was  some  evidence  showing  that  at  the  time  of  the  sale 
Benedict  put  up  a  notice,  but  there  was  no  copy  of  the  notice 
exhibited,  it  being  lost,  and  the  witness  was  unable  to  prove  the 
contents  of  it.  Benedict  did  not  get  a  deed  from  Foster  when  he 
made  this  purchase ;  and  Foster  testified  that  he  stated  that  he 
would  give  the  deed  to  whomever  the  purchaser  should  be  at  the 
sheriff's  sale,  but  that  he  expressly  refused  to  assign  the  judgment 
in  ejectment,  and  did  so  at  all  times ;  and  that  he  did  not  know 
that  this  writ  of  scire  facias  had  issued  until  about  a  week  before 
the  trial. 

The  court  below  was  of  opinion,  that  if  Benedict  neither  ob- 
tained an  assignment  of  the  judgment  nor  a  deed  from  Foster  for 
the  premises  as  a  security  for  the  money  he  had  paid,  his  payment 
must  be  considered  as  a  mere  satisfaction  of  the  judgment,  and 
that  he  was  not  entitled  to  recover  in  this  suit. 

Church  and  Derrickson,  for  plaintiff  in  error,  argued  that  the 
assignment  of  the  debt  carried  with  it  all  the  incidents  of  it,  and 
all  the  remedies  for  its  collection ;  and  on  this  point  cited  2  Serg. 
4-  Rawle  84 ;  2  Penn.  Rep.  379;  17  Serg.  fy  Rawle  407;  1  Mad. 
Chan.  435;  1  Johns.  590;  4  Little  189,  317;  1  Rand.  466;  9  Cow. 
36 ;  5  Cow.  202  ;  9  Cow.  747 ;  1  Rawle  328. 

Riddle  and  Pearson,  contra,  contended  that  Benedict  had  no 
such  assignment  of  the  debt  or  judgment  as  entitled  him  to  pursue 
it  by  reviving  the  judgment  against  the  purchaser  at  sheriff's  sale, 
to  whom  also  the  legal  title  had  been  delivered.  On  the  contrary 
the  proof  was,  that  Foster  expressly  refused  to  assign  the  judgment, 
and  Benedict  went  into  the  payment  of  the  money  with  full  notice 
of  this. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  seems  to  have  been  a  predominant  idea  in  the 
mind  of  the  judge,  that  Benedict  was  not  incidentally  entitled  to 
the  judgment  for  the  land  as  an  accessory  of  the  debt ;  and  that 
as  he  had  not  specially  stipulated  for  it,  he  was  not  entitled  to  it 
at  all.  But  the  principle  of  equity  that  the  purchaser  of  a  debt  is 
a  purchaser  of  all  the  creditor's  securities  for  it,  is  settled  by  many 
decisions  ;  and  it  would  be  glaringly  unjust  to  apply  any  other  to 
the  case  under  consideration.  Foster  had  recovered  in  ejectment 
to  enforce  the  payment  of  purchase  money  which  Fox  owed  for 
the  land ;  and  it  is  no  matter  that  the  verdict  was  not  conditional, 
or  to  be  released  on  payment  of  a  designated  sum :  as  a  security, 
the  judgment  was  not  the  less  operative  for  that.  The  claim  to 
the  residue  of  the  purchase  money,  for  which  Foster  appears  to 
have  had  no  other  security,  was  purchased  by  Benedict ;  and  what 
would  the  ownership  of  it  have  availed  him  without  the  judgment 
as  a  means  to  enforce  it  ?  The  drift  of  the  argument  is  to  prove 
that  he  paid  his  money  for  a  shadow  without  the  substance.  It 
was  admitted  by  the  judge  that  the  purchase  gave  him  a  right 
against  the  person  of  Fox;  but  it  would  be  a  right  without  a 
remedy,  which  is,  in  effect,  no  right  at  all.  The  law  however  is 
not  so  absurd  as  to  leave  Benedict  in  that  predicament.  By  pur- 
chasing the  debt,  he  purchased,  even  without  a  special  stipulation 
for  it,  the  means  to  enforce  it.  It  is  not  pretended  by  Foster 
that  the  judgment  was  excepted  at  the  time  of  the  purchase ;  nor 
would  it  be  material  that  it  had  been  so,  for  the  accessory  would 
have  followed  its  principal,  from  which  it  is  inseparable,  by  opera- 
tion of  the  law,  which  Foster  would  have  been  unable  to  control. 
The  judgment  continued  to  exist  for  some  purpose  after  the  debt 
secured  by  it  had  been  transferred ;  and  if  Benedict  could  not 
enforce  it,  who  else  could?  If  it  existed  at  all,  it  was  for  his  use 
alone.  It  was  not  formally  transferred  to  him,  because  it  was 
supposed,  both  by  him  and  by  Foster,  that  the  purchase  money 
was  a  lien  on  the  land  and  would  come  out  of  the  price  of  it  when 
it  should  be  sold  on  Benedict's  own  judgment,  or  on  the  younger 
judgment  of  Stratton.  It  would  be  a  reproach  to  the  law  if  this 
common  mistake,  which  imposed  an  additional  obligation  on  Fos- 
ter to  repair  the  consequences  of  it,  should  cost  Benedict  the  debt 
and  the  price  of  it.  But  Foster,  instead  of  assigning  the  judgment 
when  the  mistake  was  discovered,  did  what  ?  Conveyed  the  legal 
title  to  the  land  remaining  in  him,  to  Stratton,  with  a  view  to 
prefer  Stratton's  judgment  to  this  very  debt  for  which  Foster  had 
received  value  from  Benedict !  The  best  of  it  is,  that  Benedict 
can  do  without  his  assignment ;  for,  as  was  said  in  Fleming  v. 
Beaver,  (2  Rawle  132),  the  right  of  substitution  is  everything,  and 
actual  substitution  nothing :  and  his  conveyance  of  the  title  is,  for 
any  purpose  beneficial  to  Stratton,  absolutely  worthless.  The 
court  is  bound  to  let  Benedict  mark  the  judgment  to  his  use  or 
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control  its  direction ;  and  as  Foster  became  his  trustee,  not  only 

of  the  judgment  but  the  title  also,  Stratton,  who  purchased  with 
notice  or  without  a  valuable  consideration,  took  the  title  as  a 
trustee  in  his  stead.  Benedict  therefore  has  the  same  right  to 
have  the  judgment  revived  to  his  use,  that  Foster  had  before  he 
sold  the  debt.  It  is  true,  as  the  jury  were  directed,  that  he  is  not 
entitled  to  have  a  conditional  verdict  for  a  specific  sum.  Our 
peculiar  practice,  which,  in  other  cases,  makes  a  judgment  of 
revival  a  judgment  of  recovery,  and  not  an  award  of  execution 
merely,  has  not  been  extended  to  a  scire  facias  on  a  judgment  in 
ejectment ;  nor  could  it  be,  for  the  original  judgment  is  not  for 
money  but  for  land.  The  proper  judgment  in  this  case,  will  ena- 
ble Benedict  to  turn  Stratton  out  of  possession  and  hold  the  land 
till  he  has  received  the  residue  of  its  price ;  and  when  that  is  done, 
Stratton  may  regain  the  possession.  The  bills  of  exceptions  to 
evidence,  lose  the'ir  importance  by  this  decision  of  the  ruling  point ; 
and  the  subordinate  points  were  either  irrelevant  or  properly 
decided. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cochran  against  O'Hern. 

A  husband  is  not  entitled  to  an  estate  by  the  curtesy,  out  of  land  conveyed  to 
a  trustee  for  the  sole  and  separate  use  of  the  wife  in  fee  simple. 

A  mortgage  in  fee  by  a  husband  and  wife  of  land  devised  to  the  wife  "  for  her 
own  and  sole  use  for  ever,"  and  if  her  husband  survive  her  for  life  to  him,  with 
remainder  in  fee  to  her  children,  or  such  other  person  as  she  by  her  last  will  and 
testament  may  order  and  direct,  is  void  as  to  the  estate  of  the  wife,  and  all  else, 
except  the  life  estate  of  the  husband. 

ERROR  to  the  District  Court  of  Allegheny  county. 

George  Cochran,  executor  of  John  Speer,  who  survived  James 
B.  Cochran,  against  John  O'Hern  and  the  executors  of  Sarah 
O'Hern,  with  notice  to  the  terre-tenants.  Scire  facias  upon  a 
mortgage,  which  conveyed  two  lots  of  ground ;  the  defence  was 
that  the  mortgagors  had  not  such  title  as  they  could  convey. 
One  was  derived  by  the  following  clause  in  the  will  of  Edward 
Tyler. 

"  The  10  acre  lot  above  mentioned  I  give,  devise  and  bequeath 
to  Sarah  O'Hern  the  present  wife  of  John  O'Hern  for  her  own  and 
sole  use  for  ever :  Provided  always,  That  if  said  John  should  sur- 
vive said  wife — it  is  my  will  that  said  John  O'Hern  shall  have  and 
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enjoy  the  use  and  profits  of  said  10  acre  lot  during  his  natural 
life,  and  at  his  death  the  lot  shall  descend  in  fee  to  the  children 
of  said  Sarah,  or  such  other  person  or  persons  as  she  by  her  last 
will  and  testament  may  order  and  direct." 

The  other  lot  was  derived  by  deed,  which  expressed  the  follow- 
ing trust : 

1826,  6th  of  Nov.  Deed  of  Edward  Tyler  to  Peter  Baird  for 
lot  No.  68. 

"  In  trust  for  the  sole  and  only  proper  use,  benefit  and  behoof 
of  Sarah  O'Hern,  wife  of  John  O'Hern,  hereinbefore  named,  and 
sister  of  said  Peter  Baird,  her  heirs  and  assigns  for  ever,  (reserv- 
ing a  rent  or  annuity  of  818  to  the  grantor  during  life.)  And 
also  upon  special  trust  that  he,  the  said  Peter  Baird,  his  heirs  and 
assigns,  shall  and  will  either  receive  and  pay  to,  or  permit  and  suf- 
fer the  said  Sarah  O'Hern  her  heirs  and  assigns  to  receive  all  the 
clear  yearly  rents,  issues  and  profits,  except  the  annuity  aforesaid, 
of  the  lot  hereby  granted,  the  same  to  go  and  be  to  and  for  the 
sole,  separate  and  peculiar  use,  benefit  and  disposal  of  the  said 
Sarah  O'Hern,  her  heirs  and  assigns ;  and  that  the  same  or  any 
part  thereof  shall  not  in  any  wise  be  subject  or  liable  to  the  dis- 
posal, intermeddling,  control,  engagements,  debts  or  encumbrances 
of  him  the  said  John  O'Hern,  her  husband,  or  his  creditors,  or 
any  of  them ;  and  it  is  the  true  intent  and  meaning  of  these  pre- 
sents, that  nothing  herein  contained  shall  be  taken  and  construed, 
either  at  law  or  in  equity,  to  vest  any  title,  claim  or  challenge 
whatsoever,  in  the  said  John  O'Hern,  or  any  person  or  persons 
claiming  or  to  claim  by,  through,  from  or  under  him,  of,  in  or  to 
the  said  described  premises,  or  any  part  thereof." 

On  the  21st  of  November  1829,  Sarah  O'Hern  died,  having  made 
her  last  will  and  testament,  by  which  she  devised  the  10  acre  lot 
to  her  daughter  Ann  Church,  and  lot  No.  68  to  Michael  O'Hern 
in  fee. 

GRIER,  President,  whose  opinion  was  the  subject  of  the  errors 
assigned,  thus  ruled  the  cause : 

"  The  intent  being  clear  in  this  case  that  the  property  devised 
should  be  for  the  sole  and  separate  use  of  Mrs  O'Hern,  equity 
will  supply  a  trustee ;  or  in  other  words,  we  will  construe  the 
devise  as  if  the  estate  had  been  devised  to  a  trustee  for  the  sole 
and  separate  use  of  the  devisee.  A  use  thus  limited  to  any  other 
than  a  married  woman  or  feme  in  contemplation  of  marriage 
would  be  executed.  But  it  being  necessary  to  a  separate  provision 
that  the  legal  estate  should  remain  in  the  trustees  to  prevent  the 
husband  from  taking  the  profits  and  defeating  the  very  object  of 
the  conveyance,  equity  will  not  treat  the  use  as  executed.  What- 
ever uncertainty  there  may  be  in  England  as  to  the  extent  of  the 
power  of  a  feme  covert  over  her  separate  estate,  the  law  is  well 
and  judiciously  settled  in  Pennsylvania,  that  a  married  woman  is 
to  be  deemed  to  possess  no  power  in  respect  to  her  separate  estate 
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but  what  is  particularly  given  or  reserved  to  her  by  the  in- 
strument creating  such  estate.  To  treat  her  as  a.  feme  sole  as 
regards  her  separate  property,  according  to  the  tendency  of 
the  late  English  decisions,  leaves  her  infinitely  worse  protected 
than  if  she  were  left  to  her  legal  rights.  There  are  instances 
of  wives  having  been  coaxed  or  bullied  out  of  the  protection 
provided  even  at  the  instant  when  the  settlement  was  before 
the  Court  of  Chancery.  But  even  in  England  there  is  not  an 
instance  in  which  she  has  been  permitted  to  lay  her  hands  on 
the  inheritance.  See  1  Rawle  247.  Her  disability  is  designed 
to  protect  her  against  the  husband's  power.  But  to  exclude  his 
direct  control,  which  consists  in  exercise  of  legal  power,  and  yet 
leave  him  the  means  of  giving  an  effect  to  an  indirect  control 
which  consists  in  personal  influence,  is  nothing ;  we  daily  see  the 
incompatibility  of  the  wife's  protection  with  the  qualified  power 
of  alienation  given  her  by  our  statutes :  and  the  English  Chancery 
Reports  show  that  the  same  mischief  has  ensued  from  license 
allowed  her  under  deeds  of  settlement,  by  reason  of  which,  what 
would  otherwise  have  kept  the  wolf  from  the  door  has  been  wast- 
ed or  pirated  by  the  husband.  Thomas  v.  Folmer,  (2  Wheat.  16). 

We  must  treat  this  then  as  a  devise  to  a  trustee  in  trust  to  per- 
mit Sarah  O'Hern  to  receive  and  take  the  rents  and  profits  to  her 
own  separate  use  during  her  life.  And  after  her  death,  in  case  her 
husband  survived  her,  he  is  to  be  permitted  to  receive  the  profits, 
&c.,  for  life;  and  after  his  death  the  lot  shall  descend  to  the 
heirs  of  the  body  of  Sarah  O'Hern,  *  or  such  other  person  or  per- 
sons as  she  by  her  last  will  and  testament  may  order  and  direct.' 
Sarah  O'Hern  had  therefore  no  power  to  mortgage  this  property 
for  her  own  debts,  much  less  for  her  husband's  debts.  The  only 
power  given  her  in  the  will  is  that  which  she  has  executed  by 
devising  it  to  her  daughter  Ann.  But  as  Mrs  O'Hern  is  dead, 
the  contingency  has  happened  whereby  a  life  estate  in  the  lot 
has  become  vested  in  John  O'Hern  the  husband.  Although  no 
judgment  should  be  entered  on  this  mortgage  or  sale  made  under 
it,  to  affect  the  rights  of  the  devisee  of  Mrs  O'Hern,  yet  John 
O'Hern  is  estopped  by  his  deed,  and  cannot  gainsay  a  judgment 
in  this  case,  as  against  his  interest  in  the  land,  notwithstanding  at 
the  time  he  made  the  deed  his  interest  was  not  vested  but  con- 
tingent." 

As  to  the  lot  conveyed  by  the  deed  of  Edward  Tyler,  the  court 
instructed  the  jury  that  the  mortgage  was  utterly  void. 

M'Candless  and  Biddle  for  plaintiff  in  error,  examined  the  cases 
in  9  Watts  127,  and  1  Rawle  148,  and  argued  that  the  principles 
there  settled  were  not  applicable  to  this  case,  which  was  that  of  a 
devise  to  the  wife,  without  the  intervention  of  a  trustee,  for  her 
sole  use,  and  with  power  to  dispose  of  the  estate  at  her  death, 
iv.— -13  I 
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And  as  to  the  estate  conveyed,  they  contended  that  such  an  estate 
was  vested  in  the  wife  and  entitled  the  husband  to  an  estate  for 
life  as  tenant  by  the  curtesy ;  and  which  would  pass  by  the  mort- 
gage, and  cited  5  Mad.  Chan.  249  ;  4  Whart.  452. 

Darrah  and  Williamson,  contra.  By  the  will  the  wife  was  enti- 
tled to  an  estate  for  life  with  the  power  of  appointment,  and  in 
default  of  its  exercise  it  would  go  to  her  children.  She  could  not 
execute  the  power  to  dispose  of  the  property  otherwise  than  by 
will.  1  Sug.  on  Powers  107.  But  if  the  wife  were  entitled  to 
the  fee,  it  was  for  her  sole  and  separate  use,  although  no 
trustee  was  named ;  6  Serg.  $  Rawle  466 ;  Clancy  267 ;  and 
therefore  she  could  not  mortgage.  As  to  the  lot  conveyed  to 
the  wife,  she  had  no  power  over  it  to  convey  or  encumber  it. 
Ram  on  Wills  209.  She  has  an  estate  without  the  power  over 
it.  2  Wils.  6;  1  Bos.  $  Pul.  192;  7  Fez.  583;  12  Eng.  C.  L. 
Rep.  363. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  positions  taken  as  to  the  construction  of  the 
will  have  not  been  impugned,  nor  could  the  attempt  be  made  with 
the  least  prospect  of  success :  we  therefore  assent  to  that  part  of 
the  case,  for  the  reason  given  by  the  learned  judge  of  the  District 
Court.  The  argument  here  is  only  as  to  the  effect  of  the  deed  of 
the  6th  of  November  1821.  The  point  is  new  in  this  State,  and 
does  not  seem  to  have  been  taken  in  the  court  below,  and  brings 
up  the  question,  whether  a  husband  is  tenant  by  the  curtesy  of 
real  estate  conveyed  to  a  trustee  for  the  sole  and  separate  use  of 
a  wife  in  fee.  As  a  general  proposition,  it  is  conceded  that  a 
husband  may  be  tenant  of  a  trust,  even  if  executory  in  the  wife ; 
for  the  husband  becomes  such  whenever  the  wife,  during  the  co- 
verture, is  in  possession  of  an  equitable  estate  of  inheritance,  and 
has  issue  by  the  husband  capable  of  that  inheritance.  Here  the 
wife  has  an  equitable  estate  of  inheritance,  and  if  there  was  no- 
thing else  in  the  case,  there  is  every  requisite  to  constitute  the 
husband  tenant  by  the  curtesy.  The  property,  however,  is  con- 
veyed to  a  trustee  for  her  sole  and  separate  use  in  fee ;  and  in 
Hearlev.  Greenbank,  reported  in  1  Fez.  298,  and  in  3./M.  716,  the 
point  is  ruled  against  the  right  of  the  husband.  Lord  Hardwicke 
in  giving  the  judgment,  puts  it  on  two  grounds,  want  of  seisin  in 
the  wife,  or  rather  in  the  husband,  and  on  the  intention  of  the 
devisor.  He  observes,  that  to  make  the  husband  tenant  by  the 
curtesy,  the  wife  must  have  the  inheritance,  and  there  must  be 
likewise  a  seisin  in  deed  in  the  wife  during  coverture.  It  was 
true  she  had  the  inheritance,  but  then  the  father,  whose  estate  it 
was,  has  made  the  daughter  a  feme  sole,  and  has  given  the  profits 
to  her  separate  use ;  therefore,  what  seisin  he  asks  could  the  hus- 
band have  during  the  coverture  ?  he  could  neither  come  at  the 


Sept.  1842.]  OF  PENNSYLVANIA.  99 

[Cochran  v.  O'Hern.] 

possession  nor  the  profits.  In  Morgan  v.  Morgan,  (5  Mad.  C.  245), 
the  authority  of  Hearle  v.  Greenbank,  if  not  overruled,  is  shaken 
as  to  the  first  ground  taken  by  Lord  Hardwicke,  as  to  the  seisin. 
It  is  said  to  be  contrary  to  Roberts  v.  Dixwell,  (1  Atk.  606),  where 
the  same  judge  said  that  a  devise  to  her  separate  use  would  not 
bar  the  husband,  because  there  was  a  sort  of  seisin  in  the  wife ; 
and  to  Pitt  v.  Jackson,  (2  Bro.  Ch.  51),  where  it  seems  to  have  been 
held  that  the  receipt  of  the  rents  and  profits  is  a  sufficient  seisin 
in  the  wife ;  or  to  D'Grey  v.  Richardson,  (3  Mk.  469),  where  it 
would  appear  as  if  no  seisin  in  the  wife  is  necessary  to  en x? tie  the 
husband  to  be  tenant  by  the  curtesy.  It  may  be  observed  that 
Roberts  v.  Dixwell  is  but  a  dictum,  whereas  in  Hearle  v.  Green- 
bank  the  point  is  expressly  ruled,  and  in  the  latter  case  it  is  put 
not  on  the  seisin  of  the  wife  but  of  the  husband ;  for  what  seishj 
could  the  husband  have,  as  the  court  say,  during  the  coverture, 
when  he  could  come  at  neither  the  possession  nor  the  profits,  for 
a  husband  cannot  be  tenant  by  the  curtesy,  unless  he  can  show 
seisin  in  himself  in  right  of  his  wife.  According  to  Lord  Coke, 
Co.  Lit.  30,  a,  to  make  a  tenant  by  the  curtesy,  there  ought  to  be  a 
right  in  the  husband  initiate  in  the  life  of  the  wife,  which  cannot 
be  where  she  receives  the  rents  and  profits  during  coverture,  and 
which  he  has  no  right  to  control.  But  admitting  the  technical 
reason  to  be  unsound,  what  becomes  of  the  other  reason,  that  it  is 
contrary  to  the  intention  of  the  testator  that  the  husband  should 
be  tenant  by  the  curtesy.  The  Vice  Chancellor,  in  Morgan  v. 
Morgan,  evades  this  ground,  and  puts  the  case  upon  the  fact  that 
no  such  intention  is  evinced,  because  the  rents  and  profits  are 
given  to  her  for  life,  and  therefore  the  husband  is  partially,  but 
not  wholly,  excluded  from  the  enjoyment  of  his  wife's  property. 
Without  examining  the  propriety  of  this  distinction,  the  force  of 
which  I  do  not  feel,  yet,  it  may  be  sufficient  to  observe  that  it  does 
not  apply,  because  here  it  is  given  to  the  wife  in  fee-simple,  mani- 
festing most  clearly  that  the  intention  was  to  exclude  the  husband 
from  any  interest  whatever  in  the  estate.  But  be  this  as  it  may, 
it  is  conceded  on  all  hands  in  Morgan  v.  Morgan,  and  in  Bennet 
v.  Davis,  (2  Pr.  Will.  316),  that  where  lands  are  devised  to  the 
wife  for  her  separate  and  exclusive  use,  with  a  clear  and  distinct 
expression  that  the  husband  is  not  to  have  a  life  estate  or  other 
interest,  but  the  same  to  be  for  the  wife  and  her  heirs,  a  Court  of 
Chancery  will  bar  the  husband  of  his  curtesy.  Taking  the  inten- 
tion as  the  rule,  here  there  are  strong  words  of  exclusion.  It  is 
given  to  her  sole,  separate  and  peculiar  use,  benefit  and  disposal, 
in  fee-simple,  and  it  is  ordered  that  no  one  part  of  the  premises 
shall  be  in  anywise  subject  or  liable  to  the  disposal,  intermeddling, 
control,  engagements,  debts  or  encumbrances  of  the  husband,  his 
creditors  or  any  of  them.  And  that  nothing,  either  in  law  or 
equity,  shall  be  taken  or  construed  to  vest  any  title,  claim  or  chal- 
lenge whatever  in  the  husband,  or  any  person  or  persons  claiming 


100  SUPREME  COURT  [Pittsburgh 

[Cochran  v.  O'Hern.] 

under  him,  in  the  same  premises,  or  any  part  thereof.  It  is  there- 
fore apparent  it  was  intended  by  the  parties  to  exclude  the  hus- 
band from  any  interest  whatever  in  the  premises ;  and  it  would 
contravene  the  intention  of  the  parties  to  the  deed  to  hold  that  he 
has  notwithstanding  a  life  estate.  It  has  been  suggested  that  by 
force  of  the  word  disposal  the  wife  has  the  power  to  sell,  and  by 
consequence  to  mortgage  the  premises,  the  greater  including  the 
less.  But  this  word  does  not  refer  to  the  corpus  of  the  grant,  but 
to  the  rents,  issues  and  profits  which  she  has  the  right  to  use  or 
dispose  of  as  a  feme  sole.  In  this  State  a  feme  covert  is,  in  respect 
to  the  separate  estate,  deemed  a.  feme  sole  only  to  the  extent  of  the 
powjr  clearly  given  by  the  instrument  by  which  the  estate  is  set- 
tle .i,  and  has  no  right  of  disposition  beyond  it.  Lancaster  v.  Do- 
hn,  (1  Rawle  247.) 

Judgment  affirmed. 


Mason  against  Wickersham. 

A  note  given  by  one  partner,  after  dissolution,  for  a  debt  of  the  firm,  is  not  an 
extinguishment  or  satisfaction  of  the  original  debt,  so  as  to  discharge  the  other 
partner,  unless  such  was  the  agreement  when  the  note  was  given ;  and  this  is  a 
fact  for  the  determination  of  a  jury. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Thomas  Wickersham  against  Washington  Mason  and  William 
Dilworth,  lately  trading  in  the  name  of  Mason  and  Dilworth. 

This  was  an  action  of  assumpsit  to  recover  the  amount  of  a  book 
account.  The  defendants,  Mason  &  Dilworth,  were  partners  doing 
business  as  carpenters,  from  July  1838  to  the  21st  of  June  1839, 
during  which  time  a  considerable  account  was  run  up  against  the 
firm  in  the  books  of  the  plaintiff,  and  the  balance  at  the  time  of 
the  dissolution  of  partnership  was  admitted  to  be  $170.70.  By 
the  arrangement  between  Mason  and  Dilworth,  Mason  was  to  set- 
tle up  the  concerns  of  the  firm,  and  of  this  notice  was  given  by 
an  advertisement,  which  was  permitted  to  be  read,  but  no  evi- 
dence was  adduced  to  bring  home  a  knowledge  of  the  advertise- 
ment to  the  plaintiff.  It  was  admitted  that  the  plaintiff  knew  that 
the  firm  was  dissolved  on  the  22d  of  June,  and  that  on  that  day 
he  opened  a  new  account  with  Washington  Mason  alone,  and  con- 
tinued to  give  him  credit  down  to  the  12th  of  August  1839,  on 
which  day  he  transferred  the  account  of  $170.70,  due  by  the  firm, 
to  the  several  account  of  Washington  Mason,  and  took  his  note 
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for  the  sum  of  $400,  being  nearly  the  amount  of  the  two  accounts. 
This  note  was  regularly  discounted  in  bank,  and  fell  due  on  the 
14th  of  December  1839,  at  which  time  the  plaintiff  having  re- 
ceived the  sum  of  $80,  took  the  note  of  Washington  Mason  for 
the  balance  of  $320,  which  remained  unpaid,  Washington  Mason 
having  in  the  mean  time  failed. 

SHALER,  President,  instructed  the  jury  that  the  acceptance  of 
the  note  by  the  plaintiff  was  not  per  se  a  discharge  of  the  original 
debt ;  nor  would  it  be  so  unless  such  was  the  original  intention 
and  agreement  of  the  parties,  of  which  the  testimony  on  the  part 
of  defendants  did  not  afford  sufficient  evidence.  But  that  the 
jury  would  be  justified  in  allowing  the  credit  of  $80  paid  upon 
the  renewal  of  the  note.  Verdict  accordingly. 

M'Candless,  for  plaintiff  in  error,  contended  that  the  transfer 
of  the  account  and  acceptance  of  the  note  was  a  discharge  of  the 
partnership  liability.  The  other  partner  may  have  allowed  the 
assets  to  pass  out  of  his  hands,  for  it  appears  Mason  was  to  settle 
the  concern  and  pay  the  debts  out  of  the  partnership  effects. 
12  Johns.  409;  6  Cow.  297;  4  Wash.  C.  C.  271. 

Lowry,  contra.  To  create  a  discharge  of  the  firm  liability,  there 
must  be  a  payment  or  release.  The  cases  cited  are  of  a  note  ex- 
pressly taken  as  payment,  or  the  jury  found  that  it  was  the  inten- 
tion of  the  party  to  take  it  in  satisfaction.  Here  the  court  went 
further  than  the  facts  would  justify  in  referring  the  matter  to  the 
jury  there  being  no  evidence  at  all  of  such  intention.  5  Eng. 
C.  L.  397 ;  11  Eng.  C.  L.  201 ;  5  Whart.  530 ;  15  Serg.  $  Rawle 
162. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  would  seem  the  point  brought  up  in  this  case 
ought  to  be  considered  settled.  There  was  a  time,  it  would  seem, 
when  the  act  done  determined  the  legal  effect  of  what  was  done, 
in  all  cases  and  under  all  circumstances.  The  world  at  large,  and 
the  courts  have  long  since  decided  that  the  intention  with  which 
an  act  was  done  and  accepted,  the  circumstances  with  which  the 
doing  it  was  attended,  the  consideration  for  doing  it,  are  what 
give  effect  to  it,  and  determine  its  legal  force  and  character.  On 
the  point  in  issue,  this  was  decided  by  this  court  in  15  Serg.  4* 
Rawle  162,  and  that  it  was  error  in  the  Judge  to  decide  directly  as 
the  plaintiff  in  error  insists  ought  to  have  been  decided  in  this 
case.  This  point  has  been  settled  in  the  same  way  in  6  Crunch  264, 
and  12  Johns.  409,  410;  and  again  by  this  court  in  Davis  v.  De- 
sauque,  (5  Whart.  530),  and  in  many  other  cases.  These,  and  the 
authorities  cited  in  them,  fully  support  the  course  of  the  court 
who  tried  this  cause.  And  the  result  seems  to  be,  that  although 

iv.  —  i  * 


102  SUPREME  COURT  [Pittsburgh 

[Mason  v.  Wickersham.] 

a  note  given  for  a  precedent  debt  is  not  necessarily  or  generally 
an  extinguishment  of  such  precedent  debt,  yet  if  agreed  and 
accepted  so  to  be,  it  shall  be  what  it  was  agreed  and  accepted 
for.  A  promissory  note  may  be  received  in  satisfaction  of  a 
bond,  or  even  of  a  judgment.  And  the  intention  with  which  it 
was  given  and  accepted  is  a  matter  of  fact  for  a  jury ;  who  may 
find  from  direct  testimony  or  deduce  their  conclusion  from  cir- 
cumstances. 

Judgment  affirmed. 


Bracken  against  Miller. 


fcWw*  //A 


fc*  order  to"  visit  a  principal  with  constructive  notice  of  a  fact  known  to  his 
agent,  it  is  necessary  that  such  knowledge  should  have  been  gained  by  the  agent 
in  the  course  of  the  same  transaction. 

If  land  be  conveyed  for  the  purpose  that  the  grantee  shall  sell  the  same  and 
reimburse  himself  for  certain  moneys  paid  for  the  grantor,  who  afterwards  dies 
and  makes  the  grantee  his  executor,  who  receives  his  personal  estate,  there  is  no 
legal  presumption,  in  the  absence  of  positive  proof,  that  there  was  any  other  fund 
applied  to  the  payment  of  the  debt  of  the  grantee  than  the  one  specially  created 
for  the  purpose. 

The  promissory  notes  of  a  testator  found  among  the  papers  of  his  executor 
many  years  after  his  death  afford  a  reasonable  presumption  that  they  were  paid 
by  the  executor,  without  any  other  proof  of  the  fact,  especially  when  no  claim 
had  ever  since  been  made  by  the  creditor. 

A  purchaser  of  land  charged  with  a  trust,  of  which  he  had  no  notice,  takes  it 
discharged  of  such  trust  ;  and  a  purchaser  from  him  will  also  take  it  discharged 
of  the  trust,  although  he  had  notice  of  it  prior  to  the  first  purchase. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Thomas  G.  Campbell,  executor  of  Mary  Bracken,  against  Alex- 
ander Miller.  And  the  same  plaintiff  against  Walter  H.  Lowry 
and  Walter  Forward,  executors  of  Marian  Pride,  deceased. 

These  causes  involved  the  same  facts  and  questions  of  law.  The 
charge  of  the  court,  which  contains  a  clear  statement  of  the  facts 
of  the  case,  and  the  questions  of  law  raised,  was  the  only  subject 
of  the  assignment  of  error. 

GRIER,  President.  —  This  suit  was  brought  to  April  term  1840, 
by  Mary  Bracken,  late  widow  of  Thomas  Bracken,  deceased,  (who 
was  also  an  executrix  and  devisee  under  his  will),  against  Alex- 
ander Miller.  It  is  an  action  of  assumpsit  for  money  had  and 
received.  Alexander  Miller  is  the  guardian  of  Ann  Pride,  a 
minor,  and  has  received  $17,835.31  from  the  executors  of  Marian 
Pride,  as  part  of  a  legacy  bequeathed  to  his  ward  by  her  aunt, 
Marian  Pride, 
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The  plaintiff  has  given  in  evidence  a  deed  from  Thomas  Brack- 
en and  wife  to  David  Pride,  dated  the  23d  of  March  1816,  for  two 
lots  in  Pittsburgh,  and  one  out-lot  of  12  or  13  acres,  for  the  consider- 
ation of  $16,200.  This  consideration  is  admitted  to  have  been 
paid  in  cash  by  David  Pride.  They  have  given  in  evidence  also, 
a  paper  signed  by  David  Pride,  dated  the  25th  of  March  1816, 
two  days  after  the  execution  of  the  deed,  which,  so  far  as  mate- 
rial, is  as  follows :  "  Thomas  Bracken,  of  the  borough  of  Pittsburgh, 
and  Mary  his  wife,  by  indenture,  dated  the  23d  day  of  March 
1816,  for  the  consideration  of  $16,200,  did  grant  and  convey  to 
me  a  certain  lot  or  piece  of  ground,  &c.  &c.,  (as  described  in  the 
deed).  Be  it  known  that  I,  David  Pride,  did  and  have  made  the 
purcnase  of  said  property  merely  for  the  purpose  of  paying  the 
notes  of  the  said  Bracken  to  sundry  banks  to  the  amount  of  about 
$14,000.  Also  about  $700  to  the  executor  of  Alexander  Spear 
for  the  completing  of  the  title  to  lot  No.  215;  as  also  $1173  to 
James  Bracken  for  the  completing  the  title  to  the  out-lot,  as  per 
schedule  annexed  hereto ;  to  enable  me  to  make  which  payments 
with  the  purchase  money  described  in  said  deed,  I  have  borrowed 
$15,000  at  the  office  of  discount  and  deposit  at  Pittsburgh ;  and 
being  desirous  to  promote  the  settlement  of  said  Thomas  Bracken's 
business  generally,  I  agree  that  after  I  may  dispose  of  the  said 
lots  in  such  manner  as  I  may  deem  most  advantageous,  and  hav- 
ing refunded  to  myself  the  said  $15,000,  as  well  as  the  debt  due 
to  James  Bracken,  with  all  expenses  and  costs,  to  which  I  have 
or  may  be  liable  to  pay,  as  well  as  moneys  for  which  I  have  or 
may  have  to  pay  to  or  for  said  Thomas  Bracken  or  his  estate  in 
any  manner  or  way  whatever.  The  residue  of  moneys  that  may 
accrue  in  my  possession  from  the  sales  of  any  or  all  of  the  lots, 
(after  having  all  my  advances  and  payments  so  refunded),  I  agree 
to  apply  to  the  payment  of  other  debts  of  said  Bracken  in  such 
manner  as  he,  the  said  Bracken,  his  executors,  administrators  or 
assigns,  may  approve.  That  is  to  say,  in  the  first  place  to  the 
payment  of  his  accommodation  notes  in  banks,  and  afterwards  to 
any  other  debts." 

For  the  purpose  of  getting  the  history  of  this  transaction,  and 
in  order  that  we  might  understand  how  the  parties  came  to  enter 
into  it,  we  received  the  testimony  of  Mr  John  Thaw,  the  mutual 
friend  of  both  parties,  who  wrote  the  papers,  and  was  acquainted 
with  the  whole  transaction ;  and  you  must  observe,  carefully,  that 
although  the  court,  after  objection  made  by  defendants,  permitted 
the  witness  to  go  on  and  state  in  his  own  way  his  whole  recollec- 
tion of  the  matter,  it  was  not  with  the  intention  that  the  court 
or  you  would  give  any  different  effect  to  these  papers  on  account 
of  any  understanding  or  recollection  of  the  witness.  Contracts 
and  bargains  are  put  in  writing  for  the  purpose  of  avoiding  the 
uncertainty  of  parol  testimony  and  human  memory.  It  would  be 
absurd,  therefore,  that  the  better  evidence  should  afterwards  be 
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controlled  by  the  weaker,  unless  in  cases  of  clear  mistake  or  pal- 
pable fraud. 

The  chief  assistance  which  we  receive  from  the  testimony  of 
Mr.  Thaw,  is  in  enabling  us  more  fully  to  understand  the  schedule 
annexed,  and  referred  to  in  the  agreement.  It  appears  that  Tho- 
mas Bracken,  at  the  time  of  this  transaction,  was  on  his  death-bed, 
not  expecting  to  live  many  days ;  that  he  was  much  involved  in 
debt ;  that  there  were  some  of  his  debts,  which  he  wished  particu- 
larly to  be  paid  in  preference  to  others,  to  wit,  about  $21,000 
which  he  had  obtained  out  of  the  various  banks.  His  notes  were 
under  protest,  his  friends  had  endorsed  for  him,  and  if  some 
arrangement  was  not  made  by  Bracken  before  his  death,  his 
endorsers  would  be  subjected  to  immediate  suit,  to  great  trouble 
and  probably  ruin.  David  Pride  was  his  son-in-law,  a  gentleman 
in  good  circumstances  and  in  good  credit.  In  order  to  raise  money 
to  lift  these  protested  notes,  Pride  borrowed  $15,000  out  of  the 
Branch  Bank  of  Pennsylvania,  in  this  place,  on  his  own  credit ; 
agreed  to  purchase  this  property  for  the  sum  of  $16,200,  and  to 
pay  the  money  raised  for  Bracken  in  such  way  as  to  first  relieve 
the  endorsers :  two-thirds  of  the  debt  to  each  bank  was  paid  down 
in  cash,  and  notes  on  long  time  (6  and  9  months)  were  given  by 
Bracken  for  the  balance;  in  order,  I  presume,  that  his  executors 
might  have  time  to  raise  the  means  to  pay  them,  and  thus  save 
his  endorsers.  Soon  after  this  arrangement  was  made,  Bracken 
died,  leaving  Pride  and  his  widow  as  his  executors.  Pride  settled 
up  his  estate,  and  received  assets  to  the  amount  of  some  10  or 
$12,000.  Bracken's  debts  turned  out  to  far  exceed  his  assets, 
perhaps  $20,000.  It  appeared  also  that  after  an  audit  to  appor- 
tion the  assets,  the  estate  paid  but  32  per  cent. 

Now  it  is  not  worth  while  to  examine  the  discrepant  testimony 
concerning  the  real  value  of  this  property  in  1816,  as  it  is  apparent 
from  the  face  of  this  paper  that  the  parties  considered  it  worth  at 
least  $16,200 ;  and  that  David  Pride  expected  that  if  he  would 
make  future  advances,  probably  to  pay  all  these  bank  debts,  the 
property  might  be  worth  the  whole — else  why  covenant  to  give 
Bracken's  estate  the  benefit  of  the  rise  which  was  expected  might 
take  place  ?  Whether  Pride  could  have  sold  this  property  for  a 
higher  price,  or  even  had  a  higher  offer,  we  have  no  evidence.  It 
is  probable  that  both  he  and  Bracken  may  have  entertained  extra- 
vagant ideas  as  to  the  future  value  of  this  property,  which  it  has 
taken  20  years  to  realize,  and  that  few  others  could  be  found  even 
at  this  time  to  enter  into  such  a  speculation.  Suffice  it  to  say,  it 
is  a  well-known  (and  by  many  as  well  remembered)  portion  of  the 
history  of  those  times,  that  not  long  after  this,  times  began  to 
change.  This  property  was  levied  upon  by  the  sheriff  on  a 
judgment  entered  against  Pride.  The  list  of  liens  annexed  to 
the  inquisition  show  the  amount  of  judgments  against  Pride  to 
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be  fifty-odd  thousand  dollars.  He  was  at  this  time,  to  use  the 
expression  of  the  witness,  Mr  Simpson,  "utterly  insolvent." 
The  property  now  in  question  was  sold  by  the  sheriff,  and  a 
deed  made  to  Marian  Pride,  the  sister  of  David  Pride,  for  the 
sum  of  $2220.  Whether  this,  or  the  sum  of  $20,000,  at  which  it 
was  probably  five  or  six  years  before,  be  nearest  to  its  real  value, 
it  is  useless  to  inquire.  If  the  proverbial  rule,  that  "  the  worth 
of  anything  is  just  so  much  as  it  will  bring,"  holds  good,  it  sold 
for  what  it  was  worth ;  at  least  we  have  no  evidence  it  would  have 
brought  more,  but,  on  the  contrary,  that  other  similar  property  in 
those  days  sold  even  for  less.  Though  the  judgment  of  those  who 
calculated  that  this  borough  would  one  day  grow  to  be  a  great 
city,  and  that  this  property  would  come  to  be  of  great  value,  has 
turned  out  to  be  correct,  yet  it  is  probable  but  few  in  those  hard 
times  were  willing  to  risk  their  money  on  so  distant  a  prospect 
of  advantage. 

Without  at  present  intimating  any  opinion  as  to  whether  this 
property  was  bought  in  with  the  money  of  David  Pride,  or  whe- 
ther Marian  Pride  purchased  with  such  notice  of  a  trust  as  would 
make  her  liable  to  account  as  trustee,  it  may  be  proper  to  remark, 
that  you  may  probably  think  under  the  circumstances  of  the  case, 
there  is  little  room  for  the  charge  made  against  David  Pride  of  a 
fraudulent  attempt  to  get  rid  of  this  trust  by  the  scheme  attributed 
to  him.  The  prospect  that  this  property  would  ever  be  sufficient 
to  pay  the  large  sum  which  David  Pride  had  advanced  on  it,  and 
leave  anything  for  Bracken's  creditors  or  heirs,  was  at  that  time 
highly  improbable,  if  not  visionary.  Pride's  interest  in  it  was 
justly  liable  to  be  sold  for  his  debts.  In  better  times  it  paid 
$16,000,  if  not  $20,000,  of  the  debts  of  Bracken;  at  best  it  could 
not  now  be  expected  to  sell  for  more  than  one-fourth  that  amount 
towards  the  payment  of  Pride's  debts.  And  no  man  of  sober  judg- 
ment could  likely  be  found  who  would  give  ten  cents  for  Bracken's 
interest  in  the  land,  or  chance  of  realizing  anything  out  of  it ;  so 
that  one  can  hardly  see  any  sufficient  motive  for  any  fraudulent 
attempt  upon  the  interests  of  Bracken's  estate. 

Some  five  years  after  this  sale  to  Marian  Pride,  the  bank  or  its 
attorney  seems  to  have  entertained  some  suspicion  that  this  pur- 
chase was  in  fact  made  with  the  money  of  David  Pride,  and  levied 
on  this  property  a  second  time  as  his  property,  and  sold  it.  It 
was  purchased  by  the  bank  for  $770,  and  this  title  was  after- 
wards bought  in  by  Marian  Pride,  and  some  $200  or  $300  paid  to 
obtain  it.  Marian  Pride  died  in  May  1835,  having  first  made  her 
will,  appointing  Walter  Lowry  and  Walter  Forward  her  execu- 
tors, with  power  to  sell  this  property,  and  bequeathing  the  pro- 
ceeds of  it  to  her  nephew  and  niece,  children  of  David  Pride. 
The  executors  have  sold  the  property  -for  somewhere  about 
$40,000;  of  this  sum,  near  $18,000  has  been  paid  over  to  the 
iv.  — 14 
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defendant,  Alexander  Miller,  who  is  guardian  of  Ann  Pride,  sur- 
viving legatee  of  Marian  Pride.  Having  thus  given  an  outline  of 
the  history  of  this  case,  let  us  more  particularly  examine  the 
points  of  law  and  questions  of  fact  arising  in  the  case,  and  which 
we  are  called  on  to  decide. 

The  plaintiffs  contend,  that  by  the  transaction  between 
Bracken  and  Pride  on  the  23d  and  25th  of  March  1816,  Pride 
became  the  trustee  of  Bracken  as  to  this  land,  and  that  any  per- 
son purchasing  the  land  with  notice  of  the  trust,  took  subject  to 
it ;  and  if  even  they  should  sell  the  property  for  more  than  the 
sum  Pride  paid  on  account  of  it,  they  would  be  bound  to  pay  the 
overplus  to  the  representatives  of  Bracken. 

On  the  contrary,  the  defendants  contend  that  even  if  this  was  a 
trust  attached  to  the  land,  it  descended  to  the  heir,  and  the  plain- 
tiffs could  not  recover ;  but  they  contend  that  it  is  not  a  trust 
running  with  the  land,  but  that  the  transaction  was  a  sale  to  Pride 
for  full  value,  and  the  paper  relied  on  amounts  only  to  a  personal 
covenant,  on  which  an  action  might  lie  against  Pride.  Pride  could 
sell  discharged  of  the  trust  to  any  person  who  might  have  full 
notice  of  all  the  facts,  and  he  would  not  hold  the  land  subject  to 
that  trust.  That  the  sheriff  is  but  the  agent  of  the  law  to  sell, 
and  could  give  as  good  a  title  as  Pride  himself,  even  if  the  pur- 
chaser at  sheriff's  sale  has  this  covenant  in  his  hand  at  the  time 
of  the  purchase.  This  point  is  reserved  by  the  court,  and  for  the 
purposes  of  the  decision  of  this  cause,  at  present  we  shall  assume 
the  law  to  be  as  contended  for  by  plaintiff's  counsel,  in  order  that 
you  may  pass  upon  the  facts  in  that  view  of  the  case. 

The  first  question  then  for  your  consideration  will  be  whether 
Marian  Pride  is  a  purchaser  with  such  notice  of  this  secret  trust 
as  to  be  affected  by  it  and  hold  the  land  subject  to  it.  The 
paper  containing  this  alleged  trust  was  never  put  on  record,  so 
that  it  lies  upon  the  plaintiff  to  show  that  she  had  actual  notice. 
Two  different  views  of  the  facts  regarding  this  sheriff's  sale 
have  been  taken,  which  it  will  be  necessary  to  notice  separately. 
The  plaintiff's  counsel  contended  that  the  purchase  made, 
though  in  the  name  of  Marian  Pride,  was  in  fact  made  by  David 
Pride  with  his  own  money.  He  argued  first  that  Marian  Pride 
was  too  poor  to  buy,  having  been  only  a  schoolmistress,  &c. ;  but 
it  appears  she  had  at  least  a  house  and  lot,  had  probably  not  spe- 
culated, and  was  not  in  debt.  If  she  had  little,  it  is  in  evidence  that 
David  Pride  was  utterly  insolvent,  and  probably  worth  $30,000 
less  than  nothing.  His  expectations  that  this  property  might  one 
day  become  valuable,  and  if  his  sister  bought  it,  (as  she  had  no 
children  of  her  own),  she  would  be  most  likely  to  give  it  to  his 
children,  might  afford  a  reason  why  he  should  feel  anxious  that 
his  sister  should  buy  it,  if  she  had  saved  a  little  money.  But  of 
this  you  will  judge ;  if  you  find  this  to  be  the  fact  that  David 
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Pride  was  the  real  purchaser,  merely  using  his  sister's  name,  and 
paid  for  it  out  of  his  own  money,  then  the  question  will  arise, 
what  was  the  effect  of  the  sale  to  the  bank  ?  If  Pride  was  the 
purchaser  at  his  own  sale,  the  property  still  remained  his,  and 
could  be  levied  on  and  sold  as  his;  as  against  Pride  and  his  heirs 
this  judgment  could  be  levied  on  this  land,  although  not  revived 
in  five  years ;  and  if  the  bank  bought  without  any  notice,  (and 
there  is  no  evidence  of  any),  of  this  secret  trust,  their  title  would 
be  good,  and  having  a  good  title,  could  convey  a  good  title  even 
to  one  who  had  full  notice  of  the  trust ;  and  it  matters  not  whether 
the  consideration  in  the  deed  was  one  dollar  or  one  thousand,  or 
whether  the  bank  considered  their  title  good  or  not.  But  if  you 
should  believe  that  Marian  Pride  bought  with  her  own  money, 
and  was  the  real  purchaser,  have  you  any  evidence  that  she  had 
notice  ?  I  know  of  no  evidence  of  any  witness  that  she  ever  saw 
this  paper  or  heard  of  it. 

The  Supreme  Court,  in  the  case  of  Scott  v.  Gallagher,  (14  Serg. 
fy  Rawle  333),  say,  "  Courts  of  justice  view  secret  agreements 
with  a  jealous  and  scrutinizing  eye.  The  owner  of  the  legal  title 
should  have  direct,  express,  and  positive  notice,  otherwise  he  takes 
the  property  discharged  of  the  trust  which  existed  between  the 
original  parties."  In  Peebles  v.  Reading,  (8  Serg.  4*  Rawle  495), 
it  is  said,  "  Notice  of  the  trust  must  be  made  out  by  the  clear 
proof  of  actual  notice ;  it  should  not  be  mere  report ;  the  notice 
should  be  actual  and  circumstantial.  In  a  case  like  this  there  can 
be  no  implied  notice,  for  that  is  something  different  from  actual." 
The  mere  probability  that  David  Pride  may  have  communicated 
the  circumstance  connected  with  his  deed  to  Marian  his  sister,  or 
that  because  she  was  his  sister,  and  therefore  you  may  guess  that 
she  knew,  is  not  enough.  This  paper  had  been  written  seven 
years  before;  it  was  kept  in  Mr  Thaw's  desk,  and  only  lately 
turned  up  when  this  land  became  valuable.  In  1823,  when 
the  property  would  not  fetch  $5000,  the  claim  of  Bracken's 
heirs  to  what  it  was  worth  after  paying  $20,000,  might  well 
be  considered,  by  one  who  knew  of  it,  to  be  so  utterly  hopeless 
and  worthless,  as  to  be  not  worth  mentioning.  But  it  is  con- 
tended that  the  knowledge  of  David  Pride  her  agent,  obtained 
seven  years  before,  is  sufficient  notice  to  Marian  Pride,  who  em- 
ployed him  to  negotiate  this  purchase  for  her.  But  that  is  not  the 
law.  Hood  v.  Fahnestock,  (8  Watts  490).  "  To  visit  the  principal 
with  constructive  notice,  it  is  necessary  that  the  knowledge  of  the 
agent  or  attorney  should  be  gained  in  the  course  of  the  same  trans- 
action." 

If  you  find  therefore  that  Marian  Pride  purchased  without  no- 
tice of  this  secret  trust,  your  labour  will  end  here,  and  your  verdict 
should  be  for  defendant.  But  in  case  you  proceed  further,  it 
will  be  necessary  for  the  court  to  notice  some  other  points  made. 
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The  defendant  contends  that  this  action  will  not  lie  against  him 
who  is  guardian  and  has  received  but  a  portion  of  this  money, 
and  that  less  than  the  acknowledged  amount  which  defendant 
has  a  right  to  retain :  —  that  he  cannot  give  an  account  for  the 
executors,  or  settle  an  account  of  which  he  is  wholly  ignorant. 
That  the  action  should  have  been  account  render  against  the 
executors  Forward  and  Lowry  who  sold  the  estate.  We  shall 
reserve  this  point  also,  and  instruct  you  for  the  purposes  of  this 
trial,  that  in  case  your  opinion  on  the  preceding  points  is  in  favour 
of  plaintiffs,  as  you  have  a  statement  laid  before  you  of  the  whole 
amount  raised  by  the  executors,  you  may  settle  the  whole  account, 
and  if  there  be  an  overplus  coming  to  plaintiff,  that  he  may  receive 
in  this  suit  from  the  funds  in  defendant's  hands. 

In  order  to  do  this,  you  should  examine  first  how  much  has  been 
realized  from  this  property.  Of  this  we  have  no  other  evidence 
than  the  statement  made  by  the  executor  himself,  who  happens  to 
be  defendant's  attorney  in  this  case.  It  is  stated  by  him  as  the 
neat  amount,  deducting  all  expenses  except  the  charge  of  the 
executors : 

Paid  A.  Miller,  Guardian, $17,835.31 

John  Arthurs,  8,136.54 

Ann  Pride,  since  suit, 950.00 

In  hands  of  Lowry,   9,500.00 

Bonds  unpaid, 1,200.00 

$37,621.85 

The  next  question  is,  should  anything  be  added  for  the  rents  ? 
A  mortgagee  in  possession  is  chargeable  with  the  rents,  deducting 
taxes  and  repairs ;  but  the  defendants  are  not  mortgagees.  If  this 
property  had  been  conveyed  to  Pride  merely  in  trust  to  sell,  he 
should  have  been  charged  strictly ;  but  under  the  peculiar  covenant 
in  this  case,  which  is  only  to  give  the  vendor  the  rise  when  sold 
above  all  the  vendee's  advancements,  costs  and  expenses — (not  a 
word  said  about  rent) — I  question  if  a  chancellor  would  charge 
them :  it  will  be  for  you  to  say ;  if  charged,  allowance  should  be 
made  for  taxes ;  possibly  you  might  think  the  rents  a  fair  equiva- 
lent for  paying  the  taxes,  making  the  sales,  and  collecting  the 
money.  The  amount  of  the  sale  of  the  town  lots,  $825,  should  be 
added  to  the  debtor  side.  On  the  other  side,  defendants  claim  the 
amount  paid  at  the  sale  as  appears  by  the  deed,  $16,200,  and  in- 
terest up  till  satisfied.  Plaintiffs  have  objected  to  the  whole  of 
this  being  allowed,  and  say  that  32  per  cent,  should  be  taken  off, 
as  received  from  Bracken's  personal  estate.  There  is  no  evidence 
of  this,  and  Pride  would  have  no  right  to  such  a  charge,  and 
therefore  cannot  be  presumed  to  have  got  it  allowed. 

Next,  as  to  the  six  notes  given  by  Bracken  at  this  time  for  the 
balance  of  his  indebtedness  to  the  banks,  and  which  appear  to  have 
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been  lifted  by  Pride,  as  he  has  them,  and  they  are  not  receipted 
like  the  others  for  32  per  cent.  Whether  Pride  when  he  lifted 
them  looked  only  to  this  property  for  security  or  not,  is  not  in 
evidence ;  but  as  he  might  and  could  have  got  credit  on  his  admi- 
nistration account  for  their  pro  rata  payment,  if  you  allow  these 
notes,  probably  you  will  think  proper  to  take  off  the  32  per  cent. 
If  these  and  other  allowances  which  you  might  think  proper  to 
make  on  both  sides  throw  a  balance  on  the  credit  side,  you  will 
find  for  defendants ;  if  on  the  other  side,  that  amount  for  plaintiff, 
subject  to  the  conditions  of  law  previously  stated.  By  a  rough 
calculation  I  have  made,  allowing  defendant  the  $16,200,  and 
interest  twenty  years,  also  the  notes  lifted,  deducting  32  per  cent, 
and  adding  interest  twenty  years,  the  defendant's  claim  overruns 
the  neat  amount  of  sales,  even  if  rents  were  added.  If  you  so  find, 
your  verdict  should  be  for  defendants." 
Errors  assigned : 

1.  The  court  misled  the  jury  in  that  part  of  the  charge  in  which 
it  is  said,  "  But  it  is  contended  that  the  knowledge  of  David  Pride 
her  agent,  obtained  seven  years  before,  is  sufficient  notice  to  Ma- 
rian Pride,  who  employed  him  to  negotiate  this  purchase  for  her." 
But  that  is  not  law.    For,  as  it  was  David  Pride's  duty  as  trustee 
of  Bracken  to  give  notice  of  the  trust,  he  must  be  taken  to  have 
had  notice  of  the  trust  at  the  time  he  was  acting  as  Marian  Pride's 
agent. 

2.  The  court  erred  in  saying  there  was  no  evidence  of  part  of 
the  $16,200,  advanced  by  Pride  for  Bracken  at  or  about  the  time 
of  the  execution  of  the  deed  to  her,  having  been  paid  out  of 
Bracken's  personal  estate,  since  "  Pride  would  have  no  right  to 
such  a  charge,  and  therefore  cannot  be  presumed  to  have  got  it 
allowed." 

3.  In  directing  the  jury  to  allow  Pride  credit  for  the  promissory 
notes  of  Bracken  found  among  Pride's  papers,  without  any  evi- 
dence of  his  having  paid  them  beyond  the  mere  fact  of  their 
being  in  his  possession. 

4.  In  saying  that  if  Marian  Pride  bought  at  the  sheriff's  sale  in 
1823  the  property  in  question  with  the  money  of  David  Pride, 
the  subsequent  sale  to  the  Bank  of  Pennsylvania  and  the  convey- 
ance by  the  bank  to  Marian  Pride  vested  a  title  in  her  discharged 
of  the  trust. 

M'Candless  and  Findlay,  for  plaintiff  in  error,  argued  that  David 
Pride  was  a  trustee  of  the  land  conveyed  to  him,  and  that  the  facts 
of  the  case  showed  clearly  that  Marian  Pride  had  full  knowledge 
of  that  fact,  and  entered  into  the  scheme  by  which  the  heirs  or 
creditors  of  Bracken  were  to  be  deprived  of  the  surplus  of  the 
proceeds  of  the  sale  which  the  parties  contemplated  would  remain 
after  the  payment  of  the  debts  mentioned  in  the  schedule.  He 

rv.  —  K 
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was  her  agent  in  the  purchase  of  the  property  at  the  sheriff's  sale, 
and  was  therefore  bound  to  give  her  notice  of  the  trust,  and  the 
presumption  of  law  is  that  he  did  so.  2  Story's  Eq.  502,  517. 
If  it  clearly  appears  that  she  had  full  knowledge  of  all  the  facts 
and  circumstances  of  the  case,  it  is  equitable  and  just  that  the 
parties  in  interest  should  be  permitted  to  follow  the  fund  into  her 
hands.  3  Watts  442,  480. 

Metcalf  and  Lowry,  contra,  contended  that  there  was  no  trust 
with  which  the  land  was  charged ;  but  so  far  from  it,  that  it  was 
the  object  of  the  parties  in  making  the  conveyance  that  a  good 
title  should  be  vested  in  the  grantee  for  the  purpose  of  enabling 
him  to  sell  and  raise  money  to  reimburse  him  the  money  mentioned 
in  the  agreement.  It  was  but  a  personal  obligation  of  David 
Pride,  that  he  would  appropriate  the  proceeds  in  a  particular  way ; 
and  even  if  Marian  Pride  had  purchased  with  that  paper  in  her 
hands,  she  would  have  taken  the  land  discharged  of  any  trust. 
But  it  is  perfectly  manifest  that  when  Marian  Pride  purchased  in 
1823  as  the  property  of  David  Pride,  the  property  was  not  worth 
one-fourth  of  the  money  which  he  had  actually  paid  for  it.  What 
equity  then  would  there  be  in  appropriating  the  accidental  rise  in 
the  value  of  the  property  to  the  heirs  of  Bracken  ?  The  case  in 
8  Watts  480  clearly  establishes  the  law,  that  the  principal  will 
only  be  affected  by  knowledge  acquired  by  the  agent  in  the  course 
of  the  same  transaction. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  It  is  unnecessary,  in  delivering  the  opinion  of 
^e  Court  m  tne  present  case,  to  do  more  than  notice  the  points 
assigned  for  error,  as  all  the  facts  and  circumstances  relating  to 
it  are  fully  stated  and  well  commented  upon  in  the  opinion  brought 
up  for  our  revision,  and  to  repeat  them  would  but  load  the  case 
with  details,  either  passed  on  by  the  jury,  or  now  waived  by  the 
plaintiff  in  error. 

1.  The  first  error  assigned  is  in  the  charge  of  the  court,  in  refus- 
ing to  accede  to  the  plaintiff's  proposition,  that  the  knowledge  of 
David  Pride,  the  agent  of  Marian  Pride,  obtained  seven  years 
before  her  purchase,  was  sufficient  notice  to  Marian  Pride,  who 
employed  him  to  negotiate  this  purchase  for  her.  In  this,  how- 
ever, it  is  our  opinion  there  was  no  error,  but  that  the  charge  of 
the  court  was  correct.  Even  supposing  David  Pride  was  but  a 
trustee,  and  held  the  lands  conveyed  to  him  by  Thomas  Bracken 
in  1816  subject  to  certain  trusts,  expressed  in  the  paper  signed  by 
David  Pride,  two  days  after  the  conveyance,  yet  the  alleged  pur- 
chase by  Marian  Pride  was  not  made  till  the  year  1823,  and  was 
a  separate  and  distinct  transaction  from  that  of  1816,  to  which 
David  Pride  was  a  party ;  and  brings  the  case  we  think  clearly 
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within  the  rule  cited  by  the  court  below  from  Hood  v.  Fahnestock, 
(8  Watts  489),  that  to  visit  the  principal  with  constructive  notice, 
it  is  necessary  that  the  knowledge  of  the  agent  or  attorney  should 
be  gained  in  the  same  transaction.  This  is,  at  best,  rather  a 
dubious  ground  on  which  to  conclude  that  the  principal  had  notice 
— because,  for  various  reasons  he  may  not  communicate  his  know- 
ledge to  his  principal,  although  strictly  it  might  be  his  duty  to  do 
so.  But  to  a  certain  extent,  it  has  been  so  considered,  and  where 
it  occurs  during  the  same  transaction,  where  the  knowledge  of  it 
is  fresh  and  the  memory  recent,  and  the  events  transpiring  are  of 
importance  to  the  interests  of  the  principal,  there  is  perhaps  good 
reason  for  it.  But  it  cannot  be  so  inferred  of  an  old  and  different 
transaction,  of  a  knowledge  deposited  in  a  secret  paper,  one  which 
the  agent  has  long  ago  perhaps  laid  aside  as  obsolete,  or  which  he 
may,  as  the  plaintiff  suggests,  have  an  interest  in  suppressing  all 
knowledge  of,  lest  a  development  of  it  should  defeat  the  object 
contemplated  by  him.  There  is  a  further  difficulty  in  the  way  of 
the  position  assumed  by  the  plaintiff,  growing  out  of  the  evidence 
in  the  cause.  I  have  looked  over  the  paper-book  carefully,  and 
have  not  been  able  to  find  in  any  part  of  it  proof  that  David  Pride, 
or  M'Donald,  the  attorney  of  the  bank,  was  the  agent  of  Marian 
Pride,  except  so  far  as  it  may  be  inferred  from  the  declarations 
and  acts  of  David  Pride  himself,  and  these  are  not  evidence  to 
show  his  agency.  Irvine  v.  Buckaloe,  (12  Serg.  fy  Rawle  35.) 
Marian  Pride  does  not  appear  to  have  had  any  interviews  with 
M'Donald,  or  any  communication  or  correspondence  with -him; 
nor  is  there  any  evidence  that  she  authorized  David  Pride  to  make 
the  declarations  or  take  the  course  he  did.  For  aught  that  ap- 
pears she  may  have  been  wholly  ignorant  of  all  that  David  Pride 
said,  or  M'Donald,  the  attorney  for  the  Bank  of  Pennsylvania,  did 
in  relation  to  the  sale  of  these  lots  under  the  judgment  and  execu- 
tion of  the  bank,  and  may  have  bid  at  the  sheriff's  sale  and  paid 
the  purchase  money  and  received  the  deed  without  any  participa- 
tion in  their  arrangements.  It  cannot  therefore  be  fairly  assumed 
that  M'Donald  was  her  agent.  He  seems  undoubtedly,  according 
to  the  evidence  of  several  witnesses,  to  have  conformed  to  the 
wishes  of  David  Pride,  but  I  see  nothing  to  reach  Marian  Pride, 
beyond  conjecture  or  probability,  which  must  be  disregarded  in 
establishing  the  fact  of  notice  against  her. 

2.  The  second  error  assigned  is  in  the  court's  stating  to  the 
jury,  that  there  was  no  evidence  of  part  of  the  $16,200,  advanced 
by  Pride  for  Bracken,  at  or  about  the  time  of  the  execution  of  the 
deed  to  her,  having  been  paid  out  of  Bracken's  personal  estate, 
and  Pride  would  have  no  right  to  such  a  charge,  and  therefore 
cannot  be  presumed  to  have  got  it  allowed.  I  perceive  nothing  in 
the  evidence  to  show  that  the  position  laid  down  by  the  court  was 
inaccurate.  By  the  terms  of  the  declaration  or  covenant  given 
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by  David  Pride  to  Thomas  Bracken,  two  days  after  the  deed,  the 
sale  of  the  lots  was  the  source  from  which  Pride  was  to  be  refunded 
the  money  he  had  raised  and  the  debt  of  James  Bracken,  with  all 
expenses  and  costs,  as  well  as  other  moneys  he  might  pay  out — 
the  residue  to  go  to  Thomas  Bracken  or  his  estate.  Till  Pride 
sold,  certainly  he  must  have  looked  to  the  land  under  the  plain 
interpretation  of  this  agreement;  and  the  verbal  testimony  of 
Thaw,  that  it  was  intended  he  should  have  power  to  resort  to  the 
estate,  is  not  evidence  to  contradict  the  express  terms  of  the  writ- 
ten contract,  and  to  deprive  it  of  one  of  its  most  essential  features, 
that  David  Pride  should  realize  his  advances  out  of  the  sales  of 
the  land  itself. 

3.  The  third  error  is  in  directing  the  jury  to  allow  Pride  credit 
for  the  promissory  notes  of  Bracken  found  among  Pride's  papers, 
without  any  evidence  of  his  having  paid  them  beyond  the  mere 
fact  of  their  being  in  his  possession.     The  case  is  of  an  executor 
who  has  been  dead  for  sixteen  years,  and  there  are  found  among 
his  papers  promissory  notes  given  by  his  testator  to  a  third  person 
and  due  some  seven  or  eight  years  before,  but  without  any  receipt 
upon  them  or  other  evidence  of  payment,  and  without  any  claim 
during  the  interval  on  account  by  the  creditor.    I  confess  I  should 
suppose  it  but  a  fair  and  rational  presumption  that  he  had  paid 
them,  at  least  till  some  doubt  is  cast  upon  it  by  the  other  side, 
especially  where  the  objection  is  made  by  a  third  person,  not  a 
party  to  the  notes,  and  no  further  interested  than  in  the  fact  of 
payment.     We  know  that  it  is  the  duty  of  one  who  demands  pay- 
ment of  a  promissory  note  to  produce  it ;  and  that  the  maker  is  not 
ordinarily  bound  to  pay  the  note  unless  it  is  produced  and  surren- 
dered.    The  finding  them,  therefore,  especially  after  a  lapse  of 
many  years,  in  the  undisturbed  possession  of  the  executor,  would 
be  primd  facie  evidence  that  they  had  been  surrendered  after  pay- 
ment.    It  would  be  a  forced  idea  to  suppose  the  creditor  so  con- 
fident or  so  careless,  as  to  give  them  to  the  executor  merely  as 
evidence  of  his  claim,  and  then  omit  to  take  back  either  the  money 
or  the  note.     This  is  certainly  not  in  the  usual  course  of  human 
affairs,  and  therefore  not  to  be  regarded  as  presumable  under  the 
circumstances. 

4.  The  fourth  and  last  error  assigned  is,  in  the  court's  saying 
that  if  Marian  Pride  bought,  at  the  sheriff's  sale  in  1823,  the  pro- 
perty in  question  with  the  money  of  David  Pride,  the  subsequent 
sale  to  the  Bank  of  Pennsylvania,  and  the  conveyance  by  the  bank 
to  Marian  Pride,  vested  title  in  her  discharged  of  the  trust.     No- 
thing however  can  be  clearer  than  this  proposition  of  the  court. 
There  is  no  pretence  that  the  Bank  of  Pennsylvania,  the  purchaser 
of  the  lots  in  1828  at  sheriff's  sale  as  the  property  of  David  Pride, 
had  any  notice  actual  or  constructive  of  the  alleged  trust  contained 
in  the  declaration  executed  by  David  Pride  in  1816.     The  land 


Sept.  1842.]  OF  PENNSYLVANIA.  113 

[Bracken  v.  Miller.] 

then,  if  it  was  bought  with  David  Pride's  money  and  belonged  to 
him,  was  discharged  from  the  trust  by  this  sale  without  notice  to 
the  purchaser,  the  Bank  of  Pennsylvania.  Marian  Pride,  by  her 
deed  from  them,  held  it  in  the  same  way,  even  if  she  had  had 
notice — the  rule  being  well  settled,  that  if  the  first  purchaser  had 
no  notice,  a  second  purchaser  from  him  holds  the  land  discharged 
of  a  trust,  even  although  such  second  purchaser  had  notice  of  it ; 
Harrison  v.  Forth,  (Free.  C7/.  51) ;  Brandlyn  v.  Ord,  (1  Aik.  571) ; 
Sweet  v.  Southcote,  (2  Bro.  Rep.  66) ;  2  Fonbl.  Eq.  147.  Marian 
Pride's  representatives  therefore  are  not  responsible  for  the  fulfil- 
ment of  the  trust,  nor  liable  for  account  for  the  proceeds  of  lands 
derived  from  her  by  will  or  otherwise ;  but  if  there  has  been  any 
breach  of  trust  committed,  it  has  been  by  David  Pride,  and  his 
representatives  are  to  be  looked  to.  I  say,  if  there  has  been  a 
breach  of  trust,  because  I  am  by  no  means  satisfied  that  the  paper 
of  the  25th  of  May  1816  ought  to  be  considered  as  a  trust  im- 
pressed on  the  land,  or  anything  more  than  a  personal  covenant 
for  the  application  of  the  proceeds  of  sales — or  that  even  on  a  set- 
tlement of  accounts  with  the  representatives  of  David  Pride,  any- 
thing would  in  equity  be  found  due  from  those  lands  to  the  plain- 
tiff. But  this  it  is  unnecessary  to  consider. 

In  conclusion,  it  seems  to  us  that  this  last  point  rules  the  whole 
case,  since  we  cannot  read  over  the  evidence  without  seeing  that 
it  presents  the  only  plausible  ground  on  which  the  plaintiff's  claim 
could  be  put,  and  upon  that  the  law  is  against  him. 

Judgment  affirmed. 


M'Cleary  against  Sankey. 

A  deposition  taken  in  pursuance  of  a  rule  of  court,  cannot  be  read  in  evidence 
unless  it  appear  by  the  certificate  of  the  justice  that  it  was  taken  at  the  time  and 
place  mentioned  in  the  notice. 

ERROR  to  the  Common  Pleas  of  Mercer  county. 

Ezekiel  Sankey  against  Samuel  M'Cleary.  On  the  trial  of  this 
cause,  the  plaintiff  offered  in  evidence  the  deposition  of  a  witness 
taken  in  pursuance  of  the  following  notice : — 

"  Take  notice,  that  the  depositions  of  witnesses  to  be  read  in 

evidence  on  the  part  of  the  plaintiff  on  the  trial  of  the  above  stated 

case,  will  be  taken  at  the  house  of  Okey  Hendrickson,  in  Mount 

Joy,  in  Lancaster  county,  Pa.,  on  Monday,  March  1st  1841,  be- 

iv.  — 15  K* 
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tvveen  the  hours  of  10  o'clock  A.  M.  and  5  o'clock  P.  M.  on  said 
day." 

"  Agreeable  to  the  within  rule  of  court,  the  following  deposition 
was  taken  before  the  subscriber,  one  of  the  justices  of  the  peace 
in  and  for  the  county  of  Lancaster,  Pa.,"  &c.  And  the  deposition 
concludes  thus : — 

"  The  foregoing  deposition  was  taken  before  me  on  the  1st  day 
of  March,  1841,  between  the  hours  of  ten  and  five  o'clock  on  said 
day — plaintiff  appearing  for  himself. 

"Witness  my  hand  at  Mount  Joy,  Lancaster  county,  the  1st 
day  of  March,  1841." 

The  defendant  objected  to  reading  the  deposition  for  the  fol- 
lowing reasons : — 

1.  The  notice  is  insufficient,  it  not  giving  the  name  of  the  exam- 
ining magistrate,  nor  stating  that  the  deposition  would  be  taken 
before  competent  authority. 

2.  The  certificate  of  the  justice  before  whom  the  deposition 
purports  to  have  been  taken,  does  not  set  forth  that  the  same  was 
taken  at  the  place  mentioned  in  the  notice. 

The  court  overruled  the  objections,  admitted  the  deposition,  and 
at  request  of  defendant  sealed  a  bill  of  exceptions. 

Stewart  and  Pearson,  for  plaintiff  in  error,  cited  8  Watts  409 ; 
6  Watts  456;  7  Serg.  fy  Rawle  172 ;  14  Serg.  4-  Rawle  373. 

Stevenson  and  Sullivan,  for  defendant  in  error,  argued  that  it 
was  a  reasonable  inference  from  the  certificate  of  the  justice  that 
the  deposition  was  taken  "  agreeable  to  the  rule,"  that  it  was  taken 
at  the  place  mentioned  in  the  notice,  which  was  attached  to  the 
rule,  and  both  were  attached  to  the  deposition.  There  would 
have  been  reason  in  the  objection  if  it  had  been  made  to  appear 
that  the  defendant  attended  at  the  place  mentioned  in  the  notice, 
and  that  no  deposition  was  taken  there. 

PER  CURIAM. — The  certificate  of  the  justice  sets  forth  affirma- 
tively an  execution  of  the  rule  in  accordance  with  the  notice,  in 
regard  to  all  things  but  the  house  appointed  for  the  appearance 
of  the  parties ;  but  according  to  Selin  v.  Snyder,  (7  Serg.  fy  Rawle 
172),  and  Vickroy  v.  Skelley,  (14  Serg.  $  Rawle  372),  the  want  of 
that  is  fatal.  It  sufficiently  appears  the  deposition  was  taken  at 
the  place ;  but  where  that  is  a  town,  and  a  particular  house  in  it 
is  specified,  it  should  appear  to  have  been  taken  at  the  very  spot. 
The  evidence  ought  to  have  been  rejected. 

Judgment  reversed,  and  venire  de  now  awarded. 
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Kirkpatrick  against  Houston. 

The  receipt  of  money  on  account  of  an  usurious  contract  is  a  consummation 
of  the  offence,  from  the  consequences  of  which  the  party  cannot  relieve  himself 
by  a  subsequent  release  of  the  excess  which  was  usurious. 

ERROR  to  the  Common  Pleas  of  Armstrong  county. 

John  L.  Kirkpatrick,  who  sued  as  well  for  himself  as  for  the 
commonwealth,  against  Samuel  Houston. 

This  was  an  action  of  debt  for  the  penalty  imposed  by  the  sta- 
tute against  usury.  The  proof  was,  that  on  the  12th  of  August 

1840,  the  defendant  loaned  to  the  plaintiff  $1800,  and  took  his 
bond  for  $2000,  payable  on  the  1st  of  October  1840,  with  a  war- 
rant of  attorney  to  confess  judgment.    On  the  1st  of  January 

1841,  the  plaintiff  paid  to  the  defendant  $710,  "being  part  of  a 
judgment  against  John  L.  Kirkpatrick  for  $2000  in  the  prothorio- 
tary's  office."     To  June  term  1841,  a  fieri  facias  was  issued  upon 
the  judgment,  which  was  levied  upon  the  defendant's  personal 
property;  and  on  the  llth  of  June  1841,  before  the  sale  of  it, 
Houston  gave  a  written  notice  to  the  sheriff  that  he  should  only 
collect  the  actual  amount  of  money  loaned,  $1800,  after  deduct- 
ing the  payment  made.     The  sheriff  made  $320.83  by  the  sale  of 
the  personal  property.     This  suit  was  brought  to  September  term 
1841,  before  the  residue  of  the  money  was  made.     The  court  be- 
low was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover, 
and  instructed  the  jury  to  find  for  the  defendant. 

Biddle,  for  plaintiff  in  error,  argued  that  the  offence  was  con- 
summated by  the  receipt  of  money  upon  the  usurious  contract.  1 
Dall.  216,  236;  21  Eng.  Com.  Law  151.  The  defendant  is  bound 
by  his  own  representation  of  the  fact  that  he  received  the  money 
on  account  of  the  contract,  such  as  it  was.  6  Watts  424. 

Buffington,  contra,  contended  that  the  defendant  had  a  right  to 
appropriate  the  money  received  so  as  to  relieve  himself  from  the 
penalty  of  the  statute.  That  there  was  a  locus  penitentice  afford- 
ed him  of  which  he  availed  himself,  so  as  to  relieve  the  plaintiff 
from  the  payment  of  more  than  was  justly  due;  and  this  he  did 
by  the  notice  which  he  gave  the  sheriff.  12  Serg.  fy  Rawle  305 ; 
10  Eng.  Com.  Law.  44;  2  Dall.  72;  12  Serg.  $  Rawle  46. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  facts  of  the  case  are  few  and  uncontested. 
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The  plaintiff  borrowed  $1800  from  the  defendant  for  seven  weeks, 
and  gave  a  bond,  with  warrant  to  confess  judgment,  for  $2000, 
which  was  entered  up  the  same  day.  At  the  expiration  of  three 
months  from  the  day  of  payment,  the  plaintiff  paid  the  defendant 
$710,  and  took  a  receipt  which  expressed  the  payment  to  be  "  in 
part  of  a  judgment  against  John  L.  Kirkpatrick  in  $2000."  To 
the  next  term  but  one,  the  defendant  sued  out  a  fieri  facias  on 
the  judgment,  on  which  he  sold  the  defendant's  personal  property, 
and  eventually  purchased  his  real  estate.  At  the  return  of  the 
first  writ,  he  remitted  $200  with  its  interest,  the  usurious  part, 
and  directed  the  sheriff  to  collect  no  more  than  the  residue.  The 
court  below  seems  to  have  thought  him  at  liberty  to  apply  the 
payment,  received  generally,  to  the  sound  part  of  the  demand  so 
long  as  no  more  than  the  sound  part  of  it  had  been  received ;  and 
directed  a  verdict  for  the  defendant. 

The  principle  on  which  the  character  of  the  taking  depends,  is 
that  the  illegality  of  the  contract  which  was  for  a  sum  in  gross, 
leavened  the  whole  mass.  I  will  not  say  that  the  defendant  might 
not  have  lawfully  received  the  pro  tanto  payment  specially  in  dis- 
charge of  what  was  lawfully  due ;  for  it  is  the  corruption  of  the 
taking,  and  not  the  corruption  of  the  contract,  which  constitutes 
the  offence  to  which  the  penalty  is  annexed ;  in  which  respect 
there  is  no  essential  difference  between  the  British  statute  and  our 
own.  But  a  payment  on  the  foot  of  the  contract,  necessarily  par- 
takes of  its  qualities ;  and  the  question  is,  whether  the  law  intends 
that  it  is  specially  taken  when  nothing  is  said  or  done  to  indicate 
it.  The  judge  charged  that  the  law  applied  the  payment  to  the 
interest  in  the  first  place,  and  to  the  principal  for  the  residue ; 
whence  he  seems  to  have  inferred  the  existence  of  a  design  to  re- 
ceive interest  and  principal  only  on  the  sum  lent.  But  his  rule 
would  leave  the  question  of  intent  where  it  found  it.  The  pay- 
ment could  not  be  referred  to  the  sound  part  of  the  contract,  for 
it  had  none.  It  is  stated  in  the  receipt  to  have  been  made  on  the 
judgment  generally ;  and  though  the  law  were  to  apply  a  part  of 
it  to  the  interest  lawfully  due,  the  residue  would  still  be  applica- 
ble to  the  gross  sum  secured  by  the  judgment,  every  particle  of 
which  was  infected  with  the  original  vice.  The  law,  indeed, 
might  just  as  well  apply  the  payment  to  the  sound  part  of  the 
principal  as  to  the  sound  part  of  the  interest ;  but  the  truth  is,  it 
does  neither.  The  rule  of  payment  which  makes  the  application 
first  to  interest  and  then  to  principal,  stops  there  without  discrim- 
inating between  the  sound  and  the  corrupt  parts  of  either.  But 
there  was  no  room  for  discrimination,  for  the  contract  was  so  en- 
tire that  every  part  of  it  was  usurious ;  and  though  the  lender 
did  not  incur  the  penalty  by  entering  into  it,  yet  when  he  took  a 
part  of  the  stipulated  sum  on  the  foot  of  it,  the  offence  was  com- 
plete, because  he  had  carried  a  usurious  contract  pro  tanto  into 
execution.  He  might  have  taken  what  was  legally  his  own ;  but 
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to  make  the  taking  pure,  he  ought  to  have  separated  it  from  the 
impure  bargain ;  for  where  nothing  is  said  at  the  time,  the  nature 
of  the  debt  lends  its  character  to  the  nature  of  the  payment. 
Where  the  debtor  pays  his  money  on  a  judgment,  there  is  not  only 
a  natural,  but  a  legal  presumption  that  he  pays  it  in  execution  of 
the  contract  on  which  the  judgment  was  rendered;  and  where  it 
is  tacitly  received,  there  is  the  same  presumption  that  it  is  taken 
in  the  same  way.  Any  other  interpretation  of  the  act,  would  put 
it  in  the  lender's  power,  as  was  justly  remarked  in  the  argument, 
to  stamp  the  character  of  guilt  or  innocence  on  it  at  the  precise 
point  of  time  convenient  for  him  to  elude  a  prosecution  by  means 
of  the  limitation  attached  to  it,  Should  the  borrower  sue  at  the 
receipt  of  the  first  payment,  he  might  be  told  that  the  offence  was 
incomplete,  and  that  he  was  too  soon ;  should  he  wait  till  the 
whole  was  paid,  he  might  be  told  that  the  offence  had  been  com- 
mitted long  before,  and  that  the  year  had  gone  by.  He  has  a  locus 
penitenticB,  it  is  true ;  but  it  ends  when  the  first  decisive  step  is 
taken;  for  the  first  step  towards  the  commission  of  a  crime,  is 
itself  criminal.  I  will  not  say  that  a  payment  might  not,  in  pecu- 
liar circumstances,  be  lawfully  received  even  on  the  contract,  for 
the  security  or  assurance,  not  being  void  with  us  for  the  whole  as 
it  is  in  England,  is  susceptible  of  modification ;  but  the  offence  is 
unquestionably  consummated  by  taking  a  part  on  the  foot  of  the 
contract  as  it  stood  originally.  To  that  effect  is  the  first  resolu- 
tion of  this  court  in  Musgrove  v.  Gibbs,  (1  Doll.  216),  which,  how- 
ever, is  said  to  be  distinguishable  from  the  present  case  inasmuch 
as  the  lender  took  a  new  security  for  the  residue  of  the  entire 
debt,  and  thus  showed,  it  is  said,  a  determination  to  insist  on  the 
usurious  part  of  it.  But  even  in  our  case,  the  lender  subsequently 
sued  out  execution  for  the  whole,  which  equally  evinced  a  deter- 
mination to  insist  on  the  usurious  part.  Had  he  meant  to  take 
only  what  was  legally  demandable,  he  would  have  better  signified 
it  by  remitting  the  excess ;  and  though  he  did  so  at  the  return  of 
the  first  execution,  it  was  then  too  late ;  he  had  sinned  away  his 
day  of  grace ;  the  offence  was  committed,  and  the  act  could  not 
be  recalled. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Call  against  Ward. 

An  action  of  indebitatus  assumpsit  will  not  lie  against  a  guardian  for  necessa- 
ries supplied  to  his  ward  without  his  consent. 

If  a  guardian  refuses  to  supply  his  ward  with  necessaries,  the  remedy  is  by 
application  to  the  Orphans'  Court  to  have  him  discharged ;  or  the  ward  may  pur- 
chase them  himself,  or  have  them  purchased  for  him,  for  the  recovery  of  the  price 
of  which  an  action  would  lie  against  the  minor,  but  not  against  his  guardian  per- 
sonally. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

Daniel  Call  against  Henry  Ward,  guardian  of  Robert  Shepler 
and  Lucinda  Shepler.  This  was  an  action  on  the  case  in  which 
the  plaintiff  declared  in  indebitatus  assumpsit,  and  the  defendant 
pleaded  non  assumpsit. 

Jacob  Shepler  died  in  1832  seised  of  a  farm ;  he  left  a  widow 
and  two  children,  Robert  and  Lucinda,  both  minors  under  the 
age  of  14  years,  of  whom  the  defendant,  Henry  Ward,  was  guar- 
dian. The  children  remained  with  their  mother  and  were  sup- 
ported by  her  until  she  married  Daniel  Call,  the  plaintiff,  five  years 
ago,  who  kept  and  maintained  the  children  up  to  the  time  when 
this  suit  was  brought ;  and  during  all  which  time  the  farm  was 
rented  by  Henry  Ward  for  $150  a  year.  There  never  was  any 
contract  with  Henry  Ward  for  keeping  the  children ;  on  the  con- 
trary, he  always  refused  to  pay,  saying  that  he  was  only  guardian 
of  their  estate. 

WHITE,  President,  was  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover,  and  directed  a  judgment  for  the  defendant. 

Coulter,  for  plaintiff  in  error.  A  guardian  is  legally  bound  to 
provide  necessaries  for  his  ward ;  and  where  there  is  a  duty  to 
be  performed  it  may  be  enforced  by  action  against  the  person  in 
default,  and  a  Court  of  Equity  will  decree  an  allowance  even  for 
time  past.  13  Johns.  480;  11  Johns.  481;  5  Wend.  558;  1  Bro. 
Chan.  468;  13  Fez.  320;  6  Johns.  566. 

Foster,  contra.  A  guardian  is  not  liable  but  on  contracts  of  his 
own ;  there  can  be  no  implication  against  him ;  if  he  violates  his 
duty,  or  refuses  to  perform  it,  the  remedy  is  in  the  Orphans'  Court, 
which  by  the  Act  of  13th  of  June  1832,  sec.  13,  has  the  exclusive 
jurisdiction  of  the  subject.  If  the  Common  Pleas  will  take  cogni- 
zance of  the  subject,  then  must  they  also  take  cognizance  of  the 
conduct  of  the  guardian  and  the  settlement  of  his  accounts  ?  for 
his  liability  to  pay  for  his  wards  will  necessarily  involve  these 
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considerations.  How  can  it  appear  but  that  the  guardian  applied 
the  whole  of  the  rents  to  extinguish  liens  charged  upon  the  estate 
and  thereby  saved  it  from  execution  and  sale  ?  If  a  judgment 
should  be  rendered  in  this  action  against  the  defendant,  it  would 
be  de  bonis  propriis,  for  calling  him  guardian  is  but  descriptive  of 
the  person.  4  Watts  80;  1  Penn.  Rep.  282. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  indebitatus  assumpsit  against 
the  defendant  for  the  support  and  maintenance  of  his  wards.  It 
must  be  premised  that  it  is  an  action  against  the  guardian  per- 
sonally, for  the  words  guardian,  &c.,  are  matters  of  description. 

A  guardian  is  considered  as  standing  in  loco  parentis,  and  of 
course  the  relation,  powers  and  duties  of  guardian  and  ward,  in  a 
great  measure,  correspond  to  those  of  parent  and  child.  But  there 
is  this  prominent  distinction.  The  father  is  entitled  to  the  service 
of  the  child,  and  is  bound  to  support  him ;  but  the  guardian  is  not 
entitled  to  the  service  of  his  ward,  and  is  not  bound  to  support 
him  out  of  his  own  estate.  Swift's  System  50.  If,  therefore,  a 
parent  refuses  to  furnish  his  child  with  necessaries,  a  stranger  may 
do  so  and  charge  the  parent  with  the  price  upon  an  implied  as- 
sumpsit ;  but  this  is  not  true  with  respect  to  a  guardian,  who  is 
only  liable  personally  on  a  contract.  And  the  difficulty  in  the 
way  of  the  plaintiff  is,  that  there  is  neither  a  contract,  express  or 
implied,  for  the  case  finds  that  the  guardian  always  refused  to 
allow  the  plaintiff  anything  for  the  maintenance  of  the  children, 
alleging  that  he  was  only  guardian  to  take  care  of  the  estate  of 
the  minors.  We  have  nothing  to  do  with  the  reason ;  it  is  enough 
that  he  refused  to  become  bound  for  the  expense  of  their  mainte- 
nance. But  it  may  be  asked,  what  is  to  be  done  where  the  guar- 
dian refuses  to  furnish  necessaries  for  his  ward  ?  Miserable,  in- 
deed, would  be  his  condition  if  he  might  run  the  risk  of  starva- 
tion with  a  plentiful  estate.  The  remedy  is  by  application  to  the 
court,  who  will  dismiss  the  guardian  for  neglect  of  duty,  or  the 
infant  may  himself  purchase  necessaries ;  or  if  of  such  a  tender 
age  that  he  cannot  contract  himself,  a  third  person  may  supply 
his  wants.  But  then  the  guardian  is  not  liable,  but  the  infant. 
In  that  case  suit  must  be  brought  against  the  infant,  who  can 
appear  only  by  guardian,  and  not  against  the  guardian  himself; 
and  the  judgment  when  rendered  is  against  the  infant,  and  execu- 
tion can  only  be  had  of  the  estate  of  the  infant. 

Judgment  affirmed. 
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Cunningham  against  Gardner. 

If  an  inquest,  summoned  by  the  authority  of  two  justices,  under  a  proceeding 
by  a  landlord  to  dispossess  his  tenant,  cannot  agree,  they  may  be  discharged, 
and  another  venire  issued  to  summon  a  new  jury. 

No  other  proof  is  necessary  to  found  a  proceeding  by  a  landlord  to  dispossess 
his  tenant  than  the  affidavit  of  the  landlord  himself. 

In  a  proceeding  under  the  landlord  and  tenant  law,  there  is  no  right  of  appeal 
given  to  the  tenant  by  reason  of  anything  which  he  may  allege  to  exist  in  the 
contract  of  lease ;  it  is  only  given  to  a  third  person  or  the  tenant  claiming  by  de- 
scent or  purchase  from  the  lessor  since  the  date  of  the  lease.  The  tenant  cannot 
appeal  by  reason  of  any  allegation  of  title  existing  in  a  third  person,  although 
created  since  the  date  of  the  lease. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

This  was  a  proceeding  before  two  justices  of  the  peace  under 
the  landlord  and  tenant  law  by  James  Cunningham,  guardian  of 
the  children  of  John  Kirkpatrick,  deceased,  against  Francis  Gard- 
ner, to  obtain  possession  of  a  tract  of  land  alleged  to  have  been 
leased  by  Kirkpatrick  in  his  lifetime  to  Gardner. 

James  Cunningham  made  the  information  before  the  justices  by 
his  own  affidavit,  that  John  Kirkpatrick,  in  his  lifetime,  about  the 
year  1833,  leased  the  premises  to  Francis  Gardner  for  the  term 
of  three  years,  at  the  annual  rent  of  $12 ;  that  he  had  notified  him 
to  quit  according  to  law,  and  that  he  refused.  Whereupon  the 
justices  issued  a  venire  to  the  sheriff,  who  summoned  a  jury,  be- 
fore whom  the  parties  appeared  and  made  their  proof.  The  tenant 
by  his  counsel  objected  to  the  jurisdiction  of  the  justices  and  jury, 
on  the  ground  that  due  proof  had  not  been  made  before  the  justices 
upon  which  they  were  justified  in  issuing  the  venire.  But  the  jury 
proceeded  and  heard  the  parties ;  one  of  them  refused  to  sign 
the  inquisition,  and  they  were  discharged.  Whereupon  the  justices, 
upon  the  same  complaint,  issued  a  new  venire,  and  another  jury 
was  summoned,  who  proceeded  to  hear  the  parties.  During  the 
progress  of  the  first  trial  the  defendant  filed  a  deposition  which 
contained  the  following  allegation :  "  And  further,  said  Gardner 
says,  that  the  title  to  the  said  lands  in  question  is  disputed  and 
claimed  by  Archibald  Neel  by  a  right  or  title  accruing  since  the 
commencement  of  the  said  lease  so  as  aforesaid  made  to  him." 
Upon  the  second  trial  the  defendant  made  the  following  affidavit, 
&c. 

"  Francis  Gardner,  the  said  tenant,  being  duly  sworn,  does  de- 
pose and  say,  that  he  has  a  right  to  the  lands  and  tenement  in 
question,  and  to  the  uninterrupted  possession  during  the  natural 
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life  of  this  deponent,  (the  said  Gardner),  by  the  lease  of  the  said 
John  Kirkpatrick,  made  in  January  1833,  by  the  conditions  of 
which  said  lease,  said  Gardner,  (this  deponent),  in  consideration 
of  having  as  aforementioned  the  said  premises  and  the  possession 
of  them  during  his  natural  life  as  aforesaid,  was  to  erect  buildings 
thereon,  and  to  clear  and  improve  said  premises,  and  at  the  expi- 
ration of  three  years  from  the  commencement  of  said  lease  was  to 
pay  thereafter  yearly  $12  rent  during  his  natural  life,  and  in  pur- 
suance and  execution  of  said  contract  of  lease,  the  said  Kirkpatrick 
in  the  spring  of  1833  put  the  said  Gardner  into  the  actual  posses- 
sion of  the  said  premises,  who  then  entered  thereon  under  and  in 
pursuance  of  said  lease,  and  has  ever  since  continued  and  now  is 
in  actual  possession  thereof  under  said  lease,  and  that  he  has  well 
and  faithfully  performed  all  the  conditions  reserved  in  the  said 
demise,  and  has  put  up  and  erected  buildings,  viz.  a  dwelling- 
house,  stable,  &c.  &c.  on  said  premises,  and  cleared  and  improved 
said  premises  in  pursuance  of  said  lease,  and  has  also  faithfully 
and  fully  paid  all  rent  due  or  payable,  nor  was  any  other  lease  or 
agreement  ever  made  between  the  said  parties  in  respect  to  the 
said  premises,  but  the  said  lease  yet  remains  in  full  force  and 
operation ;  and  this  deponent  hereby  offers  to  become  bound  in  a 
recognizance  with  sufficient  sureties  as  required  by  the  13th  sec- 
tion of  the  Act  of  21st  March  1772,  (under  which  these  proceedings 
are  had),  to  prosecute  his  claim  at  the  next  Court  of  Common 
Pleas  to  be  held  for  the  said  county  of  Allegheny  in  manner  and 
effect  in  all  respects  as  required  by  the  said  Act  of  Assembly  and 
by  the  laws  of  this  Commonwealth ;  and  he  requires  therefore  that 
the  proceedings  before  the  justices  and  freeholders  be  suspended 
in  order  to  have  the  judgment  of  the  Court  of  Common  Pleas  ac- 
cording to  law." 

"  May  7th,  1841.  Francis  Gardner,  the  said  tenant,  and  Aaron 
Whitaker,  his  surety,  tent,  in  £100  to  James  Cunningham,  Esq. 
guardian  of  the  minor  children  of  John  Kirkpatrick,  deceased,  to 
prosecute  his,  (the  said  Gardner's),  claim  at  the  next  Court  of 
Common  Pleas,  to  be  holden  for  the  said  county  of  Allegheny." 

The  justices  and  jury  disregarded  this  application  of  the  de- 
fendant, and  proceeded  to  hear  the  proof  of  the  plaintiff,  and  by 
their  inquisition  found : 

"  That  a  certain  John  Kirkpatrick,  late  of  Mifflin  township,  in 
the  county  of  Allegheny,  deceased,  was  on  or  about  the  first  day 
of  April  1833  quietly  and  peaceably  possessed  of  a  certain  mes- 
suage or  piece  of  land,  situate  in  the  township  of  Mifflin  in  said 
county,  bounded  by  lands  of  Charles  Kenney,  George  Kirkpatrick, 
arid  others,  containing  from  four  to  six  acres,  more  or  less,  with 
the  appurtenances ;  and  being  so  thereof  possessed,  the  said  John 
Kirkpatrick,  deceased,  on  or  about  the  same  day  and  year,  at  the 
township  aforesaid,  did  demise  the  premises  aforesaid  by  a  parol 
agreement  unto  a  certain  Francis  Gardner  until  the  end  and  term 
iv.  — 16  L 


122  SUPREME  COURT  [Pittsburgh 

[Cunningham  v.  Gardner.] 

of  three  years  then  next  ensuing,  at  the  yearly  rent  of  $12  lawful 
money  of  the  United  States.  That  the  said  Francis  Gardner,  by 
virtue  of  the  said  demise,  did  enter  into  the  said  demised  premises 
with  the  appurtenances,  and  was  and  still  is  possessed  thereof; 
that  the  said  term  is  fully  ended,  and  that  James  Cunningham, 
Esq.,  guardian  of  the  minor  children  of  the  said  John  Kirkpatrick, 
deceased,  did  on  the  31st  day  of  December  1840  last  past  demand 
and  require  the  said  Francis  Gardner  to  remove  from  and  leave 
the  same ;  and  that  the  said  Francis  Gardner  hath  hitherto  refused 
and  still  doth  refuse  to  comply  therewith ;  and  the  said  freeholders 
do  assess  the  sum  of  six  cents  for  the  damages  of  the  said  James 
Cunningham,  Esq.,  guardian,  &c.  occasioned  by  the  unjust  deten- 
tion of  the  said  demised  premises.  Therefore,  it  is  considered  and 
adjudged  by  the  said  aldermen  that  the  said  James  Cunningham, 
guardian  as  aforesaid,  shall  recover  and  have  of  the  said  Francis 
Gardner  as  well  the  said  sum  of  6  cents  for  his  damages  as  afore- 
said as  824.48  for  his  reasonable  costs  by  him  in  and  about  his 
said  suit  in  that  behalf  expended." 

Whereupon  the  justices  made  a  record  of  the  finding,  rendered 
a  judgment  upon  it,  and  issued  a  writ  to  put  the  plaintiff  into  the 
possession. 

The  defendant  took  out  a  writ  of  certiorari  from  the  Court  of 
Common  Pleas  to  remove  the  record  and  proceedings,  to  which  the 
following  exceptions  were  filed  : 

1st.  No  proof  was  made  before  the  justices,  (before  they  issued 
their  warrant  in  the  nature  of  summons  to  summon  the  freeholders 
and  tenant),  that  the  lessor  or  lessors  had  been  quietly  and  peace- 
ably possessed  of  the  lands  and  tenements  so  demanded  to  be  given 
up,  that  he  or  they  demised  the  same  under  certain  rents  to  the 
then  tenant  in  possession,  and  that  the  term  for  which  the  same 
was  devised  was  fully  ended,  and  without  such  previous  proof  the 
magistrates  had  no  jurisdiction  to  proceed. 

2d.  The  complaint  of  the  said  James  Cunningham,  he  being  the 
complainant  and  a  party  in  interest,  was  not  such  proof  as  required 
by  the  Act  of  Assembly ;  neither  if  such  complaint  were  due  proof 
does  it  state  the  said  several  particular  proofs  required  by  the  Act 
of  Assembly. 

3d.  The  said  justices  erred  in  not  issuing  a  summons  to  Archibald 
Neel,  named  by  said  Gardner  in  his  affidavit  of  24th  April  1841, 
as  the  person  disputing  and  claiming  the  lands  and  tenements  by 
right  or  title  accruing  or  happening  since  the  commencement  of 
said  lease;  but  the  justices  refused  to  issue  such  summons,  and 
notwithstanding  the  allegations  of  the  defendant  they  compelled 
him  to  proceed  and  gave  judgment;  all  of  which  proceedings  pn 
the  part  of  the  magistrates  were  erroneous. 

4th.  The  freeholders  who  were  sworn  or  affirmed  under  the  first 
venire  or  summons  not  being  able  to  agree  were  discharged,  and 
separated  without  coming  to  any  decision,  and  then  all  further 
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jurisdiction  of  the  said  justices  ceased  and  determined,  and  they 
erred  and  acted  without  any  jurisdiction  in  issuing  their  summons 
for  another  set  of  freeholders ;  and  all  their  proceedings  from  that 
time  were  null  and  void. 

5th.  Even  if  it  had  been  competent  for  the  justices  to  have  pro- 
ceeded with  a  new  set  of  freeholders  after  discharging  the  first  set 
without  the  consent  of  the  tenant,  it  was  not  competent  for  them 
to  proceed  without  a  new  complaint  and  due  proof  before  issuing 
the  venire  as  in  a  new  case  entirely ;  and  they  erred  in  overruling 
the  objection  of  the  counsel  on  the  7th  May  1841. 

6th.  The  lease  as  sworn  to  by  the  tenant,  both  on  the  24th 
April  and  7th  May  1841,  was  not  such  as  was  intended  by  the 
said  Act  of  21st  March  1772,  as  a  case  in  which  the  said  justices 
and  freeholders  should  have  jurisdiction,  and  the  said  justices  erred 
in  not  receiving  the  affidavit  of  tenant  of  7th  May  1841,  and  taking 
his  recognizance  with  surety  to  prosecute  his  claim  at  the  next 
Court  of  Common  Pleas,  &c.  &c.,  as  tendered  by  him,  both  of 
which  the  said  justices  rejected,  although  the  surety  was  admitted 
by  all  to  be  sufficient,  whereas  the  said  justices  should  have  re- 
ceived the  same,  and  should  have  forborne  to  give  judgment. 

7th.  The  inquisition  of  the  second  set  of  freeholders  is  erroneous 
and  void.  1st.  There  is  no  date  to  it,  and  it  does  not  appear  when 
the  same  was  made.  2d.  The  inquisition  finds  that  said  John 
Kirkpatrick  was  on  or  about  the  1st  day  of  April  1833  possessed 
of  the  premises,  and  that  he  did  on  or  about  the  same  day  and 
year  demise  the  same  to  the  said  Francis  Gardner  until  the  end 
and  term  of  three  years  then  next  ensuing,  at  the  yearly  rent  of 
$12,  which  is  defective  for  uncertainty;  for  the  beginning  of  the 
term  must  appear  with  certainty  in  order  that  it  may  be  seen 
whether  or  not  the  term  was  fully  ended,  and  if  the  term  began  on 
the  1st  of  April  1833,  the  notice  to  give  up  peaceable  possession 
on  the  1st  of  April  1841  was  insufficient  and  null.  3d.  The  inqui- 
sition is  defective  in  not  finding  under  what  title  the  tenant  occu- 
pied at  the  expiration  of  the  said  three  years  and  up  to  the  time 
of  the  notice  and  inquest.  4th.  The  said  inquisition  states  only 
that  the  said  term  of  three  years  is  fully  ended,  but  it  does  not 
find  that  the  term  under  which  the  tenant  held  was  fully  ended. 
5th.  The  inquisition  does  not  state  what  right  said  Cunningham 
had  to  the  possession  of  said  premises,  nor  that  John  Kirkpatrick 
died,  nor  who  were  his  heirs,  nor  of  whom  said  Cunningham  was 
guardian. 

8th.  The  justices  erred  in  issuing  their  warrant  to  the  sheriff 
to  deliver  to  said  Cunningham,  guardian,  &c.,  possession  of  said 
premises,  and  the  possession  delivered  under  said  warrant  was 
erroneous  and  contrary  to  said  Act  of  Assembly. 

The  court  below  reversed  the  proceedings  of  the  justices,  and 
awarded  a  writ  of  restitution  ;  upon  what  ground,  did  not  appear. 
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Woods,  for  plaintiff  in  error.  The  law  requires  no  other  proof 
in  any  case  upon  which  to  found  a  proceeding  which  is  to  result 
in  an  inquiry  by  a  jury,  than  that  information  which  the  party 
himself  can  give.  It  is  analogous  to  the  case  of  an  affidavit  to 
hold  to  bail,  an  affidavit  that  a  debt  exceeds  8100,  to  give  juris- 
diction to  a  court.  It  is  ex  parte  proof  only  which  the  law  re- 
quires. As  to  the  allegation  that  Neel  had  title,  it  was  not  com- 
petent for  the  tenant  to  make  it :  this  is  not  like  an  ejectment,  in 
which  a  defendant  may  avail  himself  of  any  outstanding  title ;  on 
the  contrary,  the  principle  is  that  the  tenant  shall  not  dispute  the 
title  of  his  landlord ;  besides,  the  fact  is,  Neel  refused  to  give  secu- 
rity in  a  recognizance,  and  take  an  appeal.  There  can  be  nothing 
in  the  objection  that  the  justices  summoned  a  new  jury ;  the  party 
has  a  right  to  an  absolute  finding  for  or  against  him,  and  to  have 
as  many  juries  as  shall  be  necessary,  until  that  object  be  attained. 

Van  Amringe,  contra.  The  law  requires  that  proof  shall  be 
made  in  order  to  give  jurisdiction  to  the  justices.  The  party  him- 
self cannot  make  the  proof  by  his  own  testimony.  1  Phil.  Ev.  43. 
This  being  a  summary  proceeding,  every  intendment  is  to  be  made 
in  favour  of  the  tenant.  5  Serg.  4*  Rawle  179.  The  tenant  was 
entitled  to  a  stay  of  proceedings  upon  the  affidavit  and  recogni- 
zance ;  especially  as  the  claim  of  Neel  was  interposed.  3  Serg. 
<£•  Rawle  102.  It  was  competent  to  show  by  parol  that  the  tenant 
was  entitled  to  an  estate  for  life.  3  Penn.  Rep.  37 ;  3  Watts  137. 
There  being  no  finding  by  the  first  jury,  there  could  be  no  other 
summoned.  3  Rawle  319. 

Woods,  in  reply,  insisted  that  the  appearance  of  the  party  waived 
all  informality  in  the  proceeding,  even  the  want  of  due  proof,  if 
the  law  required  any  other  than  was  made.  2  Serg.  fy  Rawle 
484. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Some  part  of  my  labour  is  required  to  lay  out  of 
the  way  matters  not  material  here.  The  landlord  applied  for  a 
warrant  against  the  tenant,  which  was  issued,  and  a  precept  to 
the  sheriff,  and  a  jury  was  summoned  and  appeared,  and  were 
sworn,  and  could  not  agree  and  were  discharged.  These  proceed- 
ings were  brought  up;  we  have  nothing  to  do  with  them.  It  was 
indeed  suggested  that  by  this  all  remedy  of  the  landlord  was  gone ; 
but  this  was  not  urged.  Every  Act  of  Assembly  must  have  a 
reasonable  construction,  and  such  as  will  not  render  it  inoperative 
and  useless.  It  may  and  does  happen  that  the  whole  twelve  on  a 
jury  cannot  draw  the  same  conclusion  from  testimony.  This  hap- 
pens in  court ;  the  old  doctrine  of  compelling  consent  by  hunger 
has  disappeared,  and  the  more  rational  mode  of  dismissing  them 
and  bringing  the  matter  before  another  jury  is  the  settled  and  ap- 
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proved  practice.  No  reason  can  be  given  why  this  should  not  be 
the  course  in  such  a  proceeding  as  the  present.  It  has  often  been 
done ;  even  before  a  single  justice  it  has  happened  that  no  two 
out  of  three  arbitrators  can  agree ;  and  this  has  never  been  con- 
sidered a  defeat  of  the  plaintiff's  claim.  Other  arbitrators  may 
be  appointed.  The  party  was  right,  however,  in  issuing  a  new 
summons  to  the  tenant,  and  a  new  precept  to  the  sheriff. 

The  two  first  exceptions  filed  are  not  to  the  purpose.  The  ten- 
ant was  summoned  and  appeared,  and  made  objections  to  proceed- 
ing, which  I  shall  notice ;  but  it  was  not  material  on  what  testi- 
mony the  precept  issued,  any  more  than  what  affidavit  was  made 
to  hold  to  bail  is  in  a  trial  before  a  jury  in  court.  The  inquest 
and  justices,  so  far  as  the  latter  are  concerned,  are  to  decide  on 
evidence  given  before  them,  and  on  nothing  but  what  is  proved 
before  them.  I  do  not  know  that  it  is  necessary  to  decide  the  point 
in  this  case,  but  for  myself  I  would  say,  showing  the  lease,  if  there 
is  one,  or  swearing  to  a  parol  demise  by  the  landlord,  if  the  lease 
was  by  parol,  would  be  due  proof,  as  the  plaintiff's  oath  of  debt 
will  hold  a  defendant  to  bail.  I  would  say  it  might  justify  two  jus- 
tices in  proceeding  under  the  Act  applicable  to  these  cases.  The 
justices  are  not  to  try  the  case  or  decide  on  the  evidence;  that  is 
for  the  jury. 

The  third  exception  is  not  relevant.  At  and  before  the  last  in- 
quest there  was  no  allegation  that  Mr  Neel  had  any  right  or  claim 
to  the  premises,  for  the  very  sufficient  reason  that  he  was  before 
the  justices  and  inquest  on  the  first  hearing,  and  refused  to  enter 
into  recognizance  to  have  the  cause  removed  to  the  Court  of  Com- 
mon Pleas. 

The  fourth  exception  has  been  answered  already ;  and  the  dic- 
tum in  Marts  v.  Parry,  (3  Rawle  419),  is  misapplied.  It  was 
there  said  after  an  inquest  in  a  case  like  this  had  declared  they 
could  not  agree  and  were  discharged,  the  same  inquest  could  not, 
after  weeks  or  months,  be  collected  and  proceed ;  but  it  was  not 
said  another  precept  could  not  collect  another  twelve  men,  or  that 
they  could  not  act  when  duly  summoned  and  sworn. 

The  fifth  exception  is  answered  already.  The  cases  1  Binn. 
336,  and  2  Serg.  fy  Rawle  184,  show  fully  that  in  this  court 
the  inquisition,  and  the  facts  found  in  it,  alone  are  considered ; 
or  if  the  inquisition  is  not  sent,  but  the  justices  send  a  record  of 
their  proceedings,  containing  among  other  matters  the  inquisition, 
the  inquiry  here  is  did  the  inquest  find  the  facts  as  proved  before 
them  so  as  to  justify  what  they  did,  and  to  support  the  judgment 
and  proceedings  of  the  justices  on  that  finding.  It  would  be 
out  of  all  analogy  to  all  other  legal  proceedings  to  go  back  after 
the  full  trial,  according  to  the  law  applicable  to  the  case,  to  the 
preliminary  steps  in  the  cause.  If  defendant  had  no  notice,  if 
the  proceeding  was  ex  parte,  this  might  be  the  case, 

iv.  —  L  * 
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The  only  matter  which  requires  notice,  and  that  is  only  required 
to  put  it  at  rest,  is  the  attempt  of  the  tenant  to  withdraw  the  case 
from  the  jurisdiction  of  the  justices  and  inquest  on  his  own  ap- 
peal, and  entering  into  recognizance.  If  this  were  allowed,  there 
would  be  found  many  a  tenant  who  would  swear,  and  could  give 
security  too,  and  the  object  of  the  law  would  be  defeated ;  the 
tenant  would  hold  until  the  cause  might  be  reached  in  the  course 
of  the  court  some  years  after.  The  answer  is,  the  law  only  gives 
this  appeal  to  a  third  person  claiming  by  descent  or  purchase  or 
devise  from  the  lessor,  since  the  date  of  the  lease.  No  other  per- 
son can  interfere ;  no  adverse  claimant,  except  as  above,  can  be 
heard.  I  will  not  say  that  a  tenant  who  has  purchased  from  his 
lessor,  or  to  whom  the  title  has  descended  or  been  devised,  can  be 
turned  out  under  this  law ;  but  only  in  such  case  can  a  tenant 
withdraw  the  cause. 

But  there  is  a  case  in  which  a  written  agreement,  partaking  of 
the  nature  of  a  lease  for  years,  and  also  a  conditional  sale  was 
before  the  court,  and  it  was  held  that  case  was  not  proper  to  be 
decided  before  two  justices  and  an  inquest.  Certainly  a  case  may 
depend  on  writing  and  facts  which  will  involve  much  nice  dis- 
crimination as  to  conditions  precedent,  and  subsequent,  and  for- 
feiture, &c.  &c.  But  this  case  presents  a  simple  question  of  fact. 
Did  Mr  Kirkpatrick  agree  to  give  a  lease  for  years  or  for  life  to  the 
tenant  ?  This  is  the  question  as  stated  by  the  landlord,  and  by  the 
tenant,  and  by  the  counsel  before  us.  It  would  not  be  easy  to  show 
that  twelve  freeholders,  summoned  for  the  purpose  from  the  county, 
would  not  be  as  competent  to  decide  this  fact  as  twelve  jurors, 
drawn  from  the  wheel  as  jurors.  The  law  is  made  for  such  uses. 
It  is  no  more  difficult  than  to  decide  whether  a  parol  lease  was 
for  one  year  or  two  years ;  it  is  a  simple  matter  of  fact,  and  no 
legal  knowledge  required  to  the  decision  of  it. 

Several  exceptions  are  stated  to  the  formal  parts  of  the  inqui- 
sition. It  is  said  to  be  taken  this  day  of  May ;  but  the  record 
which  recites  it  supplies  this  clerical  omission.  The  inquisition 
finds  all  the  facts  necessary  to  decide  the  case,  and  the  jury  and 
the  person  who  drew  up  the  written  inquisition  would  have  acted 
unwisely  if  it  had  been  attempted  to  make  it  in  form  better  than 
the  law  or  the  object  of  the  law  required  it  to  be.  We  do  not 
know  on  what  ground  the  Common  Pleas  reversed  the  inquisition 
and  judgment  of  the  justices,  but  we  see  no  error  in  them. 

Judgment  of  the  Court  of  Common  Pleas  reversed,  and  the  pro- 
ceedings before  the  justices  affirmed. 
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Kronk  against  Kronk. 

The  objection  to  the  competency  of  the  grantor  to  give  evidence  to  invalidate  his 
deed  is  founded  on  interest,  not  on  the  supposed  rule  that  being  a  party  he  is 
estopped,  like  the  party  to  a  negotiable  instrument. 

Conveyance  to  A.  and  his  heirs,  the  grantor  is  a  competent  witness  to  prove 
that  the  deed  as  given  and  received  at  the  time  of  its  execution,  was  to  A.  for 
life,  remainder  to  B.  in  fee. 

ERROR  to  the  Common  Pleas  of  Beaver  county. 

This  was  an  ejectment  for  53  acres  45  perches  of  land,  brought 
by  Jacob  Kronk,  executor  of  John  Kronk,  deceased,  against  Jo- 
seph Kronk.  The  plaintiff  gave  in  evidence  a  deed  in  fee  of  the 
land  in  controversy  to  his  testator  from  Michael  Baker  and  wife, 
dated  25th  of  April  1830. 

The  defendant,  after  giving  evidence  to  show  that  the  purchase 
money  of  the  tract  in  dispute  was  in  part  paid  by  him,  offered 
Michael  Baker  as  a  witness  to  prove  that  the  defendant  came  to 
him  in  the  first  instance  and  made  a  contract  with  him  for  the 
purchase  of  the  land  in  dispute ;  and  further,  that  at  the  time  the 
deed  was  made  by  him  (Baker)  to  John  Kronk,  the  latter  declared 
that  he  took  the  same  for  himself  during  his  lifetime,  and  for  Jo- 
seph Kronk  after  his  death.  This  offer  was  for  the  purpose  of 
showing  that  John  Kronk  accepted  the  deed  as  a  trustee  for  him- 
self and  his  son,  the  defendant.  The  plaintiff  objected  to  the  wit- 
ness on  the  ground  of  his  incompetency  as  grantor  in  the  deed. 
The  court  overruled  the  objection  as  to  the  first  part  of  the  offer, 
and  sustained  it  as  to  the  second.  The  defendant  excepted  to  this 
decision,  and  assigned  it  for  error. 

Gilmore,  for  plaintiff  in  error.  The  rule  that  a  party  is  not  a 
witness  is  confined  to  negotiable  instruments.  The  testimony  here 
was  not  offered  to  invalidate,  but  to  explain.  It  was  the  act  of 
the  grantee,  not  that  of  the  grantor,  that  was  to  be  interpreted. 
2  Doll.  196 ;  4  Serg.  fy  Rawle  497  ;  2  Binn.  154 ;  2  Serg.  fy  Rawle 
415 ;  4  Serg.  4*  Rawle  399  ;  3  Doll  506. 

Shannon,  contra.  The  grantor  in  a  deed  with  general  warranty 
is  incompetent  from  interest  to  invalidate  it.  1  Yeates  92,  291, 
305,  89 ;  or  to  show  that  he  has  not  received  the  consideration 
money.  3  Yeates  172;  2  Binn.  162;  2  Yeates  219 ;  4  Watts  363; 
16  Serg.  4*  Rawle  195;  5  Whart.  452;  8  Serg.  $  Rawle  381 ;  11 
Ib.  325 ;  13  Ib.  323.  The  alleged  trust  is  inconsistent  with  the 
deed.  2  Watts  325 ;  10  76.  318 ;  6  Serg.  $  Rawle  401 ;  10  Ib. 
339  ;  5  Ib.  421 ;  6  Ib.  171 ;  1  Ib.  361 ;  1  Watts  $  Serg.  195. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  objection  to  the  competency  of  the  grantor 
to  give  evidence  to  invalidate  his  deed,  is  founded  on  interest,  not 
on  the  supposed  rule  that  being  a  party  he  is  estopped  like  the 
party  to  a  negotiable  instrument.  But  Michael  Baker  does  not 
appear  to  have  any  interest  in  the  question  whether  the  deed  which 
he  executed  was  to  John  Kronk  in  fee,  or  to  him  for  life,  with 
remainder  to  the  defendant,  Joseph  Kronk.  Baker's  situation  as 
grantor,  and  the  covenants  in  his  deed,  would  remain  unaffected 
by  the  result  of  this  suit  in  any  event.  We  are,  therefore,  of 
opinion  that  the  court  below  erred  in  rejecting  the  testimony  of 
Michael  Baker. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Robb  against  Ankeny. 

If  a  deed  made  for  the  purpose  of  barring  an  estate-tail  be  regularly  acknow- 
ledged in  open  court  and  entered  upon  the  records,  it  will  be  presumed  that  such 
entry  was  made  upon  motion,  as  the  Act  of  Assembly  requires. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment  for  800  acres  of  land  by  George 
Robb  against  Christian  Ankeny  and  others. 

The  title  to  the  land  was  in  Gen.  Arthur  St.  Clair,  under  whom 
both  parties  claimed.  He,  by  deed  dated  the  26th  of  February 
1796,  conveyed  the  same  to  his  daughter,  Louisa  St.  Clair,  in  fee- 
tail.  She  was  afterwards  intermarried  with  Samuel  Robb,  and 
had  issue  by  him  George  Robb,  the  plaintiff.  Samuel  Robb  and 
Louisa  his  wife,  by  deed  dated  the  21st  of  March  1803,  conveyed 
the  land  in  fee-simple  to  Elijah  Robb  for  the  purpose  of  barring 
the  estate-tail,  which  was  duly  acknowledged  by  the  grantors  in 
open  court. 

Amongst  the  records  of  the  Court  of  Common  Pleas  of  West- 
moreland county,  of  March  Session  1803,  the  following  appears. 

Samuel  Robb  and  Louisa  his  wife,  to  Elijah  Robb. 

Be  it  remembered  that  a  certain  indenture  bearing  date  the 
21st  day  of  March  1803,  there  made  between  the  parties 
aforesaid  for  the  purpose  of  barring  an  estate-tail  vested  in  the 
aforesaid  Samuel  Robb  and  Louisa  his  wife,  formerly  Louisa  St. 
Clair,  in  virtue  of  a  conveyance  from  Arthur  St.  Clair,  Esq.,  to 
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his  daughter  Louisa  St.  Clair  and  the  heirs  of  her  body  for  ever, 
of  in  and  to  two  certain  tracts  of  land  situate  on  Loyalhannah 
creek,  in  the  county-  of  Westmoreland,  and  containing  in  the  whole 
851  acres  and  57  perches  and  allowance,  excepting  only  as  in  the 
same  deed  is  excepted,  as  will  more  fully  appear  by  the  same  deed 
recorded  in  the  office  for  recording  of  deeds  for  Westmoreland 
county,  in  Book  No.  4,  page  91,  and  in  consideration  of  one  dol- 
lar to  them  paid  by  the  said  Elijah  Robb,  was  this  day  acknow- 
ledged in  open  Court  of  Common  Pleas  held  for  said  county,  on 
the  22d  day  of  March  1803,  by  Samuel  Robb  and  Louisa  his 
wife,  and  entered  on  the  records  of  this  court  agreeably  to  an 
Act  of  Assembly  entitled  "an  Act  to  facilitate  the  barring  of 
entails." 

Per  THOMAS  HAMILTON,  Prothonotary. 

The  title  of  Elijah  Robb  became  regularly  vested  in  the  defend- 
ants. Samuel  Robb  and  Louisa  his  wife  were  divorced  from  the 
bonds  of  matrimony,  by  Act  of  Assembly  of  the  29th  of  March 
1813,  which  contains  a  proviso  that  the  issue  of  Louisa  should 
not  be  thereby  rendered  illegitimate.  Louisa  died  about  the 
year  1840,  and  before  this  suit  was  instituted. 

WHITE,  President,  directed  a  judgment  for  the  defendant. 

Nichols  and  Coulter,  contended  that  when  the  law  provided 
certain  forms  by  which  so  important  an  act  as  the  barring  an 
estate-tail  was  to  be  done,  a  strict  observance  of  them  was  neces- 
sary. By  the  Act  of  1799,  sec.  2,  it  is  required  that  the  record 
of  the  deed  should  be  made  only  upon  a  motion  to  the  court.  In 
other  words,  there  must  be  a  special  order  of  the  court  that  a 
record  should  be  made.  Here  it  does  not  appear  that  any  such 
order  was  made,  but  that  it  was  the  act  of  the  prothonotary  and 
made  without  authority.  The  record  was  no  better  than  the 
record  of  a  deed,  which  had  not  been  proved  or  acknowledged. 
Court  Forms  170;  4  Binn.  113,  204;  4  Yeates  413;  1  Watts  328. 

Foster,  for  defendant  in  error,  whom  the  Court  declined  to  hear. 

PER  CURIAM. — There  is  no  substance  in  this  assignment  of  error; 
and  we  notice  it  particularly  only  because  the  statute  on  which  it 
is  founded,  lends  a  legislative  sanction  to  the  opinion  of  the  ma- 
jority of  the  court  in  Bellas  v.  M'Carty,  (10  Watts  13),  that  the 
acknowledgment  of  a  sheriff's  deed  is  a  judicial  act  which  can  be 
established  only  by  record  proof  of  it.  The  Act  of  1799  to  facili- 
tate the  barring  of  entails  by  a  conveyance  in  fee,  provides  "  that 
every  conveyance  or  assurance  by  virtue  of  this  Act,  being  first, 
proved  or  acknowledged  agreeably  to  the  laws  of  this  common- 
wealth, shall,  in  open  court,  on  motion,  be  entered  on  the  records 
of  the  Supreme  Court,  or  the  records  of  the  County  Court  of  Com- 
iv.  — 17 
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mon  Pleas  for  the  county  in  which  the  lands  or  tenements  so 
granted  lie,  in  the  same  manner  commonly  used  with  respect  to 
sheriff's  deeds."  This  was,  not  only  the  sanction  of  a  practice, 
but  a  declaration  of  the  law  as  it  then  stood  and  was  meant  to 
stand.  The  exception  to  the  exemplification  before  us,  is  the 
apparent  want  of  a  motion  to  ground  the  court's  admission  of  the 
deed  to  registry ;  but  the  motion  was  not  the  material  part  of 
the  proceeding.  The  intent  was  to  make  this  species  of  common 
assurance  as  public  and  solemn  as  the  common  recovery  it  was 
was  intended  to  supplant  had  been ;  and  to  perpetuate  the  proof 
of  it  by  the  records  of  the  court — an  intent  which,  in  this  instance, 
has  been  amply  answered.  That  there  was  a  motion  in  fact,  is 
to  be  intended  :  indeed  the  fact  can  scarce  be  doubted.  In  con- 
templation of  law,  there  are  sometimes  things  supposed  to  be  done 
on  motion,  though  none  be  made ;  as  where  leave  is  taken  under 
the  statute  to  plead  several  distinct  matters ;  while  motions  are 
sometimes  made  without  being  entered,  and  it  would  be  monstrous 
to  overthrow  a  title  for  an  omission  so  trivial. 

Judgment  affirmed. 


O'Neal  against  O'Neal. 

There  can  be  but  one  final  judgment  in  any  personal  action,  whether  founded 
in  contract  or  in  tort. 

In  a  joint  action  against  two  where  one  pleads  to  issue,  and  judgment  by  default 
is  rendered  against  the  other,  for  want  of  appearance  and  plea,  the  judgment  is 
interlocutory ;  and  the  damages  are  assessed  by  the  subsequent  trial  of  the  issue. 

In  an  action  upon  an  insolvent  bond  the  judgment  is  not  for  the  penalty  of  the 
bond,  but  for  the  damages  under  it  for  breaches  incurred  at  the  suing  out  of  the 
writ. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Edward  O'Neal  against  Daniel  O'Neal  and  Ed'ward  Faber. 
This  was  an  action  of  debt  upon  an  insolvent  bond,  in  which 
the  breach  assigned  was  that  the  said  Daniel  O'Neal  did  not 
appear  to  take  the  benefit  of  the  insolvent  laws,  in  pursuance 
of  the  terms  of  his  bond.  A  judgment  was  rendered  by  default 
against  Daniel  O'Neal  for  want  of  an  appearance  and  plea  for 
8910 ;  being  the  amount  of  the  penalty  of  the  bond.  Faber  pleaded 
to  issue,  and  upon  the  trial  of  the  cause  a  verdict  and  judgment 
were  rendered  against  him  for  $910. 

Dunlop,  for  plaintiff  in  error,  argued  that  the  first  judgment 
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merged  the  debt,  and  there  could  be  no  further  proceeding  against 
the  other  defendant.  But  at  all  events  the  judgment  by  default 
for  a  certain  sum  was  erroneous ;  it  was  but  an  interlocutory  judg- 
ment ;  and  the  jury  should  have  been  sworn  tarn,  ad  triandum  quam 
ad  inquirendum  as  to  the  other  defendant ;  or  there  should  have 
been  a  special  venire.  2  Serg.  4*  Rawle  280 ;  5  Watts  332 ;  17  Serg. 
4*  Rawle  447 ;  9  Watts  24 ;  1  Watts  378 ;  2  Serg.  $  Rawle  242 ; 
2  Watts  231 ;  1  Saund.  58,  n.  1 ;  1  Tidd's  Prac.  512 ;  3  Chit.  PL 
219 ;  2  Arch.  Prac.  9,  10,  21 ;  10  Watts  396 ;  13  Serg.  $•  Rawle 
452;  9  Watts  47;  2  Bos.  $  Put-  496;  3  Maul.  $  Sel  155; 
14  East  442. 

Findlay,  contra.  The  judgments  are  at  the  same  time,  and 
therefore  form  but  one.  If  the  debt  was  merged  in  the  judgment 
by  default,  it  should  have  been  pleaded.  There  is  nothing  on  the 
record  to  show  that  we  were  not  entitled  to  recover  the  whole 
amount  of  $910.  10  Watts  396. 

The  opinion  of  the  Court  was  delivered  by  2,  *r  'C ,  2  $0 

GIBSON,  C.  J. — It  was  shown,  in  Williams  v.  M'Fall,Ahsit  there 
cannot  be  two  final  judgments  in  debt,  for  the  reason  mat,  as  the 
contract  is  entire,  and  each  of  the  defendants  is  entitled  to  the 
benefit  of  his  co-defendant's  plea,  the  plaintiff  must  succeed  against 
all  or  none :  to  which  may  be  added,  that  there  can  be  but  one 
final  judgment  in  any  personal  action,  whether  founded  in  contract 
or  in  tort,  because  the  simplicity  of  the  common  law  tolerates  no 
incongruity  in  its  forms,  but  requires  that  all  the  entries  on  the 
record  of  an  action  present  a  faithful  picture  of  the  proceedings 
as  correspondent  parts  of  a  consistent  whole.  Even  the  fictitious 
machinery  of  an  ejectment,  or  a  common  recovery,  was  constructed 
on  the  principles  of  an  artificial  but  harmonious  system.  But  the 
symmetry  of  legal  proceedings  has  yielded  in  England  to  legisla- 
tive measures  of  convenience ;  and,  in  our  own  state,  much  more 
so  to  similar  measures  in  co-operation  with  the  inattention  to 
things  of  subordinate  importance  so  remarkably  evinced  by  the 
profession,  yet  not  so  far  as  to  admit  of  distinct  judgments  of  the 
same  stamp  in  the  same  action.  Was  then  this  judgment  by  de- 
fault final  or  interlocutory?  Judgment  in  debt,  is  usually,  but  not 
always,  final ;  for,  as  was  held  in  Arden  v.  Connel,  (1  Dowl.  4*  Ryl. 
529),  when  it  is  for  use  and  occupation,  or  for  foreign  money,  or 
for  not  setting  out  tithes,  an  inquisition  is  necessary  to  ascertain 
the  rent,  or  the  value  of  the  foreign  money,  or  of  the  tithes ;  and  it 
seems  to  be  the  practice  to  award  an  inquest  to  ascertain  all  be- 
yond ordinary  damages  which  may  be  computed  by  the  prothono- 
tary,  to  say  nothing  of  the  8  and  9  W.  3,  which  directs  an  inquest 
to  assess  damages  for  the  breach  of  any  covenant  in  an  indenture 
or  a  deed.  That  statute  has  been  held  not  to  extend  to  a  bail  bond, 
a  replevin  bond,  a  petitioning  creditor's  bond,  or  a  common  money 
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bond ;  for  all  which,  summary  or  equitable  relief  is  provided  by 
particular  statutes ;  but  it  might  be  affirmed  that  it  extends  to 
every  forfeiture  of  a  penalty  by  the  breach  of  a  covenant  where 
specific  relief  is  not  otherwise  provided.  The  judgment  by  default, 
proper  for  the  occasion,  therefore,  was  an  interlocutory  one,  "  that 
the  plaintiff  OUGHT  to  recover  his  damages  against  the  defendant 
on  occasion  of  the  premises,"  accompanied  by  an  award  of  a  spe- 
cial venire  tarn  ad  triandum  quam  ad  inquirendum,  according  to 
the  precedents  in  Goram  v.  Sweeting,  (2  Saund.  205) ;  Chandler  v. 
Vilett,  (id.  119) ;  and  Pinckneyv.  De  Hotel',  (id.  378).  Damages 
are  recoverable  in  every  personal  action,  but  they  are  usually  no- 
minal in  debt  by  the  common  law ;  yet  to  these  are  to  be  added, 
under  the  statute  of  William  and  our  own  act  presently  to  be  no- 
ticed, substantial  compensation  for  breaches  of  an  agreement  which 
have  accrued  at  the  impetration  of  the  writ.  Here,  however,  the 
judgment  by  default  is  not  in  an  interlocutory  form,  but  for  a 
definite  amount,  and  the  difficulty  is  to  avoid  the  legal  effect  of  the 
entry  by  distinguishing  the  case  from  Williams  v.  M'Fall.  Our 
practice  is  to  sign  judgment  by  writing  the  words  as  a  memoran- 
dum to  make  up  the  record ;  and  till  that  is  done,  it  stands,  in 
contemplation  of  law,  for  the  form  of  a  judgment  proper  for  the 
occasion.  What  we  have  to  do,  therefore,  is  to  get  rid  of  the  sum 
added  to  the  entry  by  inadvertence ;  and  as  the  court  below  would 
have  ordered  it  to  be  struck  out,  we  may  treat  it  as  a  nullity.  In 
Hussey  v.  White,  (10  Serg.  fy  Rawle  346),  we  held,  somewhat  on 
the  same  principle,  that  an  administrator's  confession  of  judgment 
de  bonis,  was  not  a  confession  of  assets :  at  least  we  avoided  the 
legal  effect  of  the  entry  in  order  to  execute  the  manifest  intent  of 
it.  The  judgment  for  want  of  a  plea,  therefore,  was  essentially 
an  interlocutory  one ;  and  what  was  the  next  step  to  be  taken  in 
regard  to  the  issue  joined  by  the  defendant  who  pleaded  ?  It  is  not 
our  practice  to  award  a  venire  tarn  ad  triandum  quam  ad  inqui- 
rendum; but  the  jury  is  supposed  to  have  been  sworn  as  if  the 
writ  were  in  that  form.  The  supposition,  however,  is  necessarily 
a  fiction ;  for  the  oath  prescribed  by  the  legislature,  indifferently 
for  all  cases,  is  no  more  than  to  try  the  issue  joined ;  and  the  de- 
fendant who  has  let  judgment  go  by  default,  is  no  party  to  it:  as 
to  him,  there  is  no  issue.  Disregarding,  then,  the  form  of  the  oath, 
we  have  no  choice  but  to  take  the  damages  assessed  at  the  trial  of 
the  issue,  to  be  the  amount  for  which  each  is  liable,  and  to  give 
final  judgment  against  them  jointly.  There  is  no  other  means  to 
surmount  the  obstacles  put  in  the  way  of  justice  by  the  looseness 
of  our  practice  and  the  improvidence  of  the  legislature.  It  would 
be  useless  to  sanction  a  departure  from  the  strictness  of  common 
law  forms,  did  we  stop  short  of  the  mark ;  and,  to  prevent  the  most 
flagrant  abuse  of  their  technical  effect,  we  are  sometimes  compelled 
to  twist  and  distort  them  in  a  surprising  manner.  What  we  have 
to  do,  then,  is  to  preserve  them  as  far  as  we  can,  holding  fast  to 
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the  substance  of  justice.  Had  the  jury,  who  tried  the  issue  in  this 
case,  assessed  special  damages,  there  would  have  been  a  founda- 
tion for  a  final  judgment  against  him  who  had  been  defaulted  as 
well  as  him  who  had  pleaded ;  but  the  verdict  was  only  for  the 
penalty  by  direction  of  the  judge,  it  is  said,  because  our  statute 
of  1836,  relating  to  penal  bonds,  directs  the  judgment  to  be  for 
the  penalty ;  but  the  statute  of  William,  of  which  ours  is  scarce 
more  than  a  paraphrase,  directs  the  same  thing,  and  yet  the  jury 
assess  damages  under  it  for  breaches  incurred  at  the  suing  out  of 
the  writ.  The  principal,  if  not  the  only  modification  of  its  sub- 
stance, is  our  legislative  extension  of  its  relief  to  bonds  for  the 
performance  of  written,  but  unsealed,  agreements,  and  a  substi- 
tution of  the  scire  facias  for  a  suggestion  of  subsequent  breaches. 
Why  then  should  we  not  follow  the  practice  under  it  ?  There  is  no 
room  under  our  own  for  the  quantum  damnificatus  of  a  chancellor, 
nor  have  we  a  chancellor  to  award  it.  Beside,  there  is  neither  a 
provision,  nor  a  necessity,  for  a  scire  facias  to  recover  damages 
incurred  at  the  commencement  of  the  action.  The  execution, 
following  the  judgment,  is  nominally  for  the  penalty,  but  actually 
for  the  damages  which  are  endorsed  on  it,  with  a  direction  to  levy 
no  more,  but  to  release  the  penalty  on  payment  of  them.  Such  is 
the  simple  and  intelligible  practice  which  has  prevailed  under  the 
statute  of  William,  and  such  it  should  be  under  our  own,  which 
gives  the  scire  facias  expressly  for  prospective  breaches.  What- 
ever, then,  may  have  led  to  the  verdict  as  it  stands  upon  the  record, 
it  is  enough  for  the  occasion,  that  it  is  not  a  foundation  for  the 
judgment. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Larimer  against  M'Call.  fc/v.J 

-.  -       - 

After  an  entire  tract  of  land  has  been  assessed  as  a  seated  tract,  and  returned 
by  the  competent  authority  to  the  commissioners  as  the  triennial  assessment,  it  is 
not  lawful  for  the  assessor  and  supervisor  subsequently  upon  the  representation 
of  a  person  in  possession  claiming  part  of  the  land  to  change  the  assessment  and 
give  part  of  the  land  the  character  of  an  unseated  tract  without  notice  to  the 
owner;  and  a  sale  made  upon  such  assessment  is  void. 

ERROR  to  the  Common  Pleas  of  Butler  county. 

Archibald  M'Call  against  Alexander  Larimer.     This  was  an 

action  of  ejectment  for  a  tract  of  land  containing  209  acres.    This 

case  has  been  twice  before  reported,  and  the  facts  of  it  are  again 

so  clearly  stated  in  the  opinion  of  the  court  as  to  render  any  other 

iv.  —  M 
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unnecessary.     The  cause  was  argued  by  Sullivan,  for  the  plaintiff 
in  error,  and  Gilmore,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — This  cause  has  already  been  twice  before  this  court. 
It  is  first  reported  in  4  Watts  351,  and  again,  in  2  Watts  ^  Serg. 
107.    In  the  latter  case,  the  writ  of  error  was  taken  by  M'Call,  and 
was  reversed  in  part,  because,  as  this  was  a  seated  tract,  the  de- 
fendant was  not  entitled  to  the  value  of  his  improvements.     This 
writ  of  error  is  now  taken  by  the  defendant,  who  alleges  various 
errors  in  the  court  below.   In  consequence  of  the  great  zeal  of  the 
counsel,  I  have  looked  into  the  case  with  some  attention,  but  with- 
out being  able  to  discover  any  substantial  variance  between  it  and 
the  same  case  as  reported  in  4  Watts,  and  again  in  2  Watts  4*  Serg. 
The  defendant,  Larimer,  settled  on  a  tract  of  land  containing  439 
acres,  under  a  contract  with  Nicholas  Day,  by  which  Larimer  was 
to  have  200  acres  for  making  the  settlement.    Larimer  obtained  a 
patent  for  the  whole  tract,  and  afterwards  conveyed  239  acres  to 
Archibald  M'Call,  the  plaintiff.     Larimer  sold  his  200  acres  to 
Edward  Duffy.     The  whole  tract,  consisting  of  439  acres,  was 
assessed  to  John  Larimer  as  a  seated  tract,  as  appears  on  the 
duplicate  of  assessment.   The  duplicate  assessment  was  put  in  the 
hands  of  the  assessor,  and  on  every  paper  it  appears  to  have  been 
assessed  as  a  seated  tract  belonging  to  Larimer  of  439  acres.    Not- 
withstanding this,  the  defendant  alleges  it  was  an  unseated  tract 
for  the  239  acres  allotted  to  M'Call,  and  that  as  such  it  was  sold 
for  the  arrearages  of  a  road  tax  for  the  year  1815;  and  for  the 
purpose  of  proving  this,  he  offers  in  evidence  the  commissioner's 
unseated  land  book  for  the  year  1815,  to  show  that  the  commis- 
sioners assessed  a  county  and  road  tax  on  part  of  John  Larimer's 
tract ;  and  also  to  show,  by  the  same  book,  that  a  tax  was  due  in 
1816,  although  not  receipted  on  the  deed  by  the  treasurer.     The 
defendant  then  proved  that  John  M'Culloch  was  the  supervisor 
of  Donegal  township  in  the  years  1815  and  1816;  that  he  received 
a  copy  of  the  assessment  from  the  assessor ;  and  that  the  part  of 
John  Larimer  was  assessed  separately  for  the  road  taxes  for  those 
years. 

The  defendant  then  proved  by  John  M'Culloch,  who  was  the 
supervisor,  and  Moses  Hamlin,  the  assessor,  that  they  assessed  the 
unseated  part  for  the  road  tax  of  1815.  M'Culloch  says  he  went 
to  the  Larimer  place,  that  Duffy  was  there.  He  said  Larimer  had 
sold  the  place  to  him,  and  that  he  would  pay  for  200  acres ;  that 
he  did  not  buy  more,  and  that  he  would  not  pay  for  more ;  that 
he  would  not  pay  for  the  horses  and  cows ;  that  Duffy  paid  him 
for  the  200  acres.  We  assessed  the  tract,  (meaning  I  suppose  the 
tract  in  dispute),  as  unseated,  and  made  the  assessment  as  unseated. 
He  (M'Culloch)  made  the  assessment  from  the  copy  given  by  the 
assessor,  Moses  Hamlin ;  he  made  a  return,  but  does  not  recollect 


Sept.  1842.]  OF  PENNSYLVANIA. 

[Larimer  v.  M'Call.] 

what  was  done.  Hamlin,  the  assessor,  swears,  "  that  Larimer 
told  him  that  he  would  only  pay  for  the  north  end  of  the  tract.  He 
lived  on  it,  (that  is,  the  seated  part),  and  authorized  me  to  scratch 
it  out  of  the  duplicate.  He  authorized  me  to  put  it  down  in  my 
duplicate,  not  the  one  I  returned ;  it  was  the  one  I  kept."  He 
says  he  did  make  an  assessment ;  that  he  was  on  the  ground,  and 
found  it  was  unseated.  Defendant  also  gave  in  evidence  the  return 
of  lost  taxes  for  1815.  John  Larimer,  1815. 

The  amount  of  testimony  is,  that  the  assessor  and  supervisor 
had  in  their  hands  the  duplicate  of  the  assessment  made  by  the  com- 
missioners, in  which  the  property  is  assessed  as  seated,  and  as  an 
entire  tract  of  439  acres ;  and  they  on  the  representations  of  the 
person  in  possession,  who  was  charged  with  the  taxes,  undertook 
to  change  the  entire  assessment,  by  which  200  acres  became 
assessed  as  a  seated,  and  the  remainder  as  an  unseated,  tract. 
And  if  the  township  assessor  and  the  supervisor  have  this  power, 
then  the  title  of  the  defendant  is  good ;  otherwise,  it  is  defective 
and  void.  It  must  be  recollected  that  it  was  assessed  as  an  entire 
seated  tract  by  the  only  competent  authority,  viz.  by  the  commis- 
sioners, after  it  had  been  valued,  as  is  directed  in  the  Act,  by  the 
township  assessors.  Now  what  is  the  authority  assumed  for  the 
assessor  and  supervisor  but  to  make  an  entire  new  assessment,  at 
the  instance  of  one  of  the  parties  only,  to  divide  an  entire  tract 
into  two  parts,  one  seated  and  the  other  unseated,  and  of  course  to 
put  a  new  valuation  on  each,  they  being  different  in  quality  and 
in  value.  If  they  have  that  power,  it  must  be  by  virtue  of  the 
Act,  but  I  have  not  been  able  to  find  it.  The  only  power  I  have 
been  able  to  find,  is  to  levy  a  tax  on  property  overlooked  by,  or 
concealed  from  the  assessor.  But  this  cannot  be  pretended  here. 
There  was  no  mistake ;  on  the  contrary,  it  seems  to  me  that  the 
property,  under  the  circumstances,  was  properly  assessed  by  the 
assessor  as  a  seated  tract.  There  has  been  no  change  of  persons 
or  property,  which  called  for  the  interference  of  the  assessor, 
or  a  return  by  him,  as  is  provided  in  the  9th  section.  And  it 
could  not  be  otherwise  done  until  the  proper  representations 
were  made  to  him  previous  to  the  assessment,  that  the  parties 
wished  it  to  be  separately  assessed.  M'Call  had  a  right  to  con- 
sider it  as  assessed  as  a  seated  tract ;  that  there  was  a  personal 
liability  for  the  tax,  and  as  such  to  rely  upon  the  fact  that  his 
land  was  exempt,  but  that  his  liability  was  a  personal  one  to 
Larimer  for  his  part  of  the  tax  when  paid.  This  case  shows  the 
mischief  that  may  be  done  by  any  other  mode  of  considering  the 
matter.  Duffy,  it  appears,  makes  private  representations  to  the 
assessor  and  supervisor,  without  the  knowledge  of  M'Call.  They 
undertook  to  make  the  change,  by  which  it  is  altered  from  a  seated 
to  an  unseated  tract.  The  taxes  are  of  course  unpaid,  the  land  is 
sold  for  the  unpaid  tax,  Duffy  becomes  the  purchaser  at  the  trea- 
surer's sale,  and  afterwards  transfers  it  to  Larimer.  I  will  not 
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say  it  was  a  contrivance  to  get  hold  of  M'Call's  property,  but  it 
looks  something  like  it ;  and  it  is  very  certain  that  if  such  a  prac- 
tice were  encouraged,  it  would  lead  to  fraud.  But  what  was  the 
duty  of  the  supervisor  ?  Can  it  be  doubted  that  it  was  his  duty 
to  collect  the  tax  according  to  his  duplicate,  and  to  leave  Duffy, 
or  Larimer,  to  his  remedy  over  against  M'Call  ?  Its  character  as 
a  seated  tract  had  been  determined,  the  personal  liability  of  Lari- 
mer had  been  fixed  by  the  only  competent  authority,  and  this  they, 
who  were  subordinate  officers,  had  no  right  to  change  or  control. 
The  evidence  proves  that  the  assessor  made  the  change  in  his  own 
duplicate,  but  it  does  not  appear  that  it  was  ever  submitted  to  the 
commissioners,  or  that  they  in  any  way  sanctioned  the  conduct 
of  the  assessor  and  supervisor.  For  admitting  that  it  appeared  on 
the  unseated  land  book,  yet  this  which  is  mere  secondary  proof, 
and  is  kept  only  for  the  convenience  of  the  commissioners,  cannot 
have  the  effect  of  an  adjudication.  If  Larimer  or  Duffy  wished 
to  be  released  from  the  payment  of  the  tax  assessed  on  the  un- 
seated part,  they  should  have  objected  to  it  before  the  assessment: 
or  perhaps  afterwards  the  commissioners  would  have  relieved 
them ;  but  this  they  would  not  have  undertaken  to  do  without  no- 
tice to  M'Call,  who,  from  the  fact  that  it  had  been  already  assessed 
as  a  seated  tract  at  a  triennial  assessment,  had  a  right  to  suppose 
it  would  continue  so  until  he  had  notice  that  it  was  determined 
otherwise.  It  is  the  assessment  which  confers  the  power  to  sell, 
in  the  same  manner  as  a  judgment  on  which  an  execution  is  issued. 
It  will  not  admit  of  argument,  that  if  assessed  as  a  seated  tract 
there  can  be  no  authority  to  sell,  although  a  part  of  the  tract 
may  be  unseated.  So  that  even  admitting  that  the  assessor  made 
returns  to  the  commissioners,  before  the  character  of  the  tract 
could  be  changed,  it  would  require  an  express  adjudication  by 
competent  authority  after  notice.  The  circumstance  that  the  col- 
lector was  exonerated  from  the  tax  of  1815,  has  been  again  pressed; 
but  that  argument  was  met  and  answered,  when  this  case  was  at 
a  former  time  before  this  court. 

The  20th  and  21st  sections  of  the  Act  of  the  12th  of  April  1842, 
have  been  presented  to  the  attention  of  the  court.  But  they  have 
no  bearing  on  this  case  in  law,  because  the  Act  was  passed  after 
judgment  was  rendered ;  and  our  respect  for  the  legislature  for- 
bids us  to  believe  that  they  ever  intended  it  should  apply  to  such 
a  case.  It  applies  to  future  cases ;  and  what  effect  it  may  have 
if  the  defendants  should  renew  the  suit,  as  they  may,  it  would  be 
premature  to  decide. 

Judgment  affirmed. 
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Bigler  against  Karns. 

'ii1-'1  •    *  x 

A  plaintiff  in  ejectment,  who  claims  under  a  sale  by  the  treasurer,  made  in 
pursuance  of  the  Act  of  1804,  must  show  the  original  title  to  be  out  of  the  com- 
monwealth :  the  lapse  of  five  years,  and  the  limitation  contained  in  the  third  sec- 
tion of  that  Act,  does  not  so  perfect  his  title  as  to  enable  him  to  recover  against 
one  in  the  actual  possession  of  the  land. 

ERROR  to  the  District  Court  of  Mercer  county. 

William  Karns  against  Jacob  Bigler.  This  cause  was  so  im- 
perfectly exhibited  as  to  be  almost  unintelligible :  but  it  appeared 
to  be  an  action  of  ejectment  for  100  acres  of  land,  part  of  lot  No. 
681,  of  200  acres,  in  the  fourth  Donation  District. 

The  plaintiff  called  Samuel  White,  who  testified  that  "  he 
went  on  the  land  in  1827  by  virtue  of  a  transfer  from  William 
Karns  of  a  treasurer's  title,  and  a  deed  from  Karns  to  him 
for  100  acres  of  lot  No.  681  in  the  fourth  district."  The  plain- 
tiff then  offered  in  evidence  a  treasurer's  deed  dated  the  llth 
of  June  1811,  to  Robert  M'Dowell,  for  lot  No.  681,  sold  for  the 
taxes  of  1809 ;  and  a  transfer  of  that  deed  to  William  Karns,  dated 
the  18th  of  September  1813 ;  together  with  the  surplus  bond.  The 
defendant  objected  to  this  evidence  because  the  title  was  not  shown 
to  be  out  of  the  commonwealth,  and  because  the  witness  spoke  of 
having  possession  of  a  part  of  lot  No.  681,  and  which  was  not  in 
dispute.  The  court  overruled  the  objection  and  sealed  a  bill  of 
exception. 

The  defendant  then  offered  in  evidence  a  deed  from  the  collector 
of  the  United  States,  made  in  pursuance  of  a  sale  for  direct  tax  to 
John  Bigler  for  the  north  half  of  lot  No.  681,  dated  the  12th  of 
June  1821 ;  and  to  prove  that  John  Bigler  went  into  possession 
under  that  deed  of  the  land  in  dispute  in  1822,  and  made  large  im- 
provements; and  that  he  and  the  defendant,  who  was  his  son  and  heir- 
at-law,  had  been  in  possession  ever  since.  The  plaintiff  objected. 

The  court  below  said :  "  It  is  admitted  that  the  requirements 
are  not  at  hand  to  make  out  the  regularity  of  the  direct  tax  sale. 
The  deed  being  void,  cannot  be  received  for  any  purpose :  nor  do 
we  think  that  a  person  in  under  such  a  deed  or  an  intruder  could 
prevent  the  statute  from  running  in  favour  of  the  holder  of  the 
treasurer's  title :  and  we  also  think  that  the  entry  under  the  trea- 
surer's title  by  the  sale  of  the  100  acres  enured  to  give  the  statute 
effect  to  the  extent  of  the  whole  tract. 

..,,.,,-,  ,!•  -;M;    !>(!f  tlfihf.       .  '  '•'•   ':•    '       '""[ 

Stevenson  and  MCandless,  for  plaintiff  in  error. 
Pearson,  for  defendant  in  error. 
IV.  — 18  M* 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  After  a  variety  of  legislation  on  the  subject  of 
assessing  taxes  on  wild  and  uncultivated  land,  and  selling  such 
lands  for  the  unpaid  taxes,  none  of  which,  so  far  as  we  know,  ever 
was  held  to  make  a  good  title  to  the  purchaser,  the  legislature,  on 
the  3d  of  April  1804,  passed  an  Act  directing  the  mode  of  selling 
unseated  lands  for  taxes.  It  may  be  sufficient  to  say,  that  so 
many  requisites  were  prescribed  by  that  Act,  of  most  of  which 
no  record  was  directed  or  made,  that  no  purchaser  of  lands  sold 
under  that  law  could  ever  make  out  a  title,  as  plaintiff  or  as 
defendant,  if  the  former  owner  brought  suit — except  he  was  pro- 
tected by  the  limitation  in  the  3d  section  of  that  Act  in  these 
words:  "No  action  for  the  recovery  of  said  lands  shall  lie,  unless 
the  same  be  brought  within  five  years  after  the  sale  thereof  for 
taxes  as  aforesaid."  It  was  not  for  many  years  after  that  any 
court  was  called  on  to  decide  the  effect  of  these  words.  In  Parish 
v.  Stevens,  (3  Serg.  fy  Rawle  298),  the  Supreme  Court  decided  the 
limitation  to  be  positive  according  to  the  letter  of  the  law.  Seve- 
ral years  after,  in  Wain  v.  Shearman,  (8  Serg.  4*  Rawle  357), 
the  matter  was  reconsidered,  and  the  decision  was  that  the  five 
years  limited  by  the  above  law  commenced  from  the  time  the  pur- 
chaser took  possession,  and  not  from  the  date  of  the  sale.  The 
opinions  of  the  judges  who  decided  the  cause  are  long  and  elabo- 
rate, and,  as  they  are  in  the  hands  of  the  profession  generally,  I 
shall  not  repeat  them.  Two  years  after,  the  legislature  had  be- 
fore them  a  bill  supplying  some  things  as  to  commissioners'  sales 
for  taxes ;  and  after  referring  to  the  above  decision,  but  not  in 
words  indicating  any  disapprobation,  they  enacted :  "  Section  3. 
Where  lands  have  been  sold  for  taxes,  under  the  provisions  of  the 
Act  of  3d  of  April  1804,  any  person  or  persons  now  having  right 
of  entry  because  no  actual  possession  has  been  taken  of  the  land 
so  sold,  and  the  heir  or  heirs  of  such  persons,  may,  within  two 
years  from  this  date,  commence  his  action  or  suit,  as  he,  she  or 
they,  or  his,  her  or  their  ancestors  or  predecessors  might  have 
done."  "  Sect.  4.  Any  person  wishing  to  bring  an  ejectment  for 
land  on  which  no  person  resides,  and  which  lands  have  been  sold 
for  taxes,  may  bring  his  action  and  serve  the  writ  on  the  person 
who  purchased  the  said  lands ;  and  if  such  person  cannot  be  found 
in  the  proper  county,  then  the  court,  after  the  return  day  of  the 
writ,  may,  on  motion  of  the  plaintiff  or  his  attorney,  grant  a  rule 
on  the  defendant,  describing  the  premises,  to  appear  and  plead, 
which  rule  shall  be  published  for  60  days  successively  before  the 
return  day  thereof,  in  a  weekly  or  daily  paper  of  the  proper  coun- 
ty ;  and  if  no  person  appears,  then  the  court,  on  proof  of  the  pub- 
lication, shall,  on  motion  in  open  court,  at  the  stated  term,  give 
judgment  by  default.  But  when  the  purchaser  appears,  or  some 

rson  claiming  under  him,  the  court  shall  cause  the  person,  or 
is  legal  representative,  so  claiming  under  the  purchaser,  to  be 
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made  defendant,  and  the  case  shall  be  proceeded  in  and  tried  on 
the  respective  titles  of  the  parties,  as  fully  as  if  there  was  an  ac- 
tual occupation  of  the  land."  This  law  was  passed  29th  of  March 
1824,  and  it  may  seem,  and  is  strange,  that  no  case  under  it  has, 
so  far  as  I  can  learn,  occurred  in  any  court ;  certainly  none  has 
been  in  this  court.  Probably  most  of  the  purchasers  under  the 
Act  of  1804,  whose  titles  had  been  uniformly  found  invalid,  unless 
saved  by  five  years'  possession,  have  neglected  to  pay  the  taxes, 
and  the  lands  have  been  since  sold  under  the  Act  of  1815. 

The  Act  above  cited  was  very  carelessly  penned.  The  plain 
and  literal  meaning  of  the  3d  section  is,  to  give  the  owner  two 
years  longer  within  which  to  bring  his  suit,  just  as  the  Act  of 
1800,  when  the  time  limited  in  the  general  limitation  law  was 
about  expiring,  extended  it  for  three  years.  There  is  no  colour 
of  censure  cast  on  the  decision  of  the  Supreme  Court,  nor  any 
declaration  that  if  suit  is  not  brought  within  two  years  the  right 
shall  be  barred.  It  is  only  by  conjecture  that  we  can  ascertain 
whether  it  relates  to  suits  by  the  former  owner,  or  by  any  person 
who  may  have  a  title  adverse  to  the  one  sold  for  taxes,  or  that  it 
is  intended  solely  for  suits  between  the  former  owner  and  him  who 
purchased  at  the  sale  for  taxes. 

In  the  4th  section  we  discover,  by  the  first  part  of  it,  that  it 
relates  to  lands  sold  for  taxes,  and  a  suit  against  the  purchaser  of 
said  lands ;  but  this  suit,  by  the  words  of  it,  may  be  either  brought 
by  the  owner  before  the  sale,  or  one  having  an  adverse  title. 
There  is  nothing  which  savours  of  any  limitation  of  time  in  it 
more  than  in  any  other  section  in  the  volume.  But  if  we  take  it 
to  relate  solely  to  the  case  of  the  owner  before  and  the  purchaser 
at  commissioners'  sale,  there  is  no  limitation  or  prohibitory  clause ; 
and  an  Act  of  Limitation  in  all  other  cases  contains  an  express 
declaration,  and  does  not  leave  the  prohibition  to  conjecture.  An- 
other thing  most  apparent  is,  it  refers  only  to  suits  against  the 
purchaser  for  taxes,  and  not  to  suits  brought  by  him. 

We  have  a  very  brief  paper-book.  It  looks  as  if  it  had  been 
supposed  this  Act  produced  some  magical  effect,  and  it  was  not 
to  be  inquired  into  what  that  effect  was ;  and  it  was  not  observed 
that  this  is  not  a  suit  between  the  former  owner  and  the  purchaser. 
The  man  who  has  a  treasurer's  deed,  has  as  against  a  third  per- 
son no  better  title  than  the  owner  had  before  the  sale.  The  de- 
fendant had  shown  no  title.  Now  if  the  soldier  who  drew  lot  No. 
681,  in  district  No.  4,  had  brought  the  suit,  he  must  have  shown 
there  was  in  district  No.  4  a  tract  of  200  acres  drawn  by  him, 
and  without  this  the  defendant  might  fold  his  arms ;  being  in  pos- 
session, he  will  stay  there  until  some  plaintiff  shows  some  right  to 
that  tract.  If  the  plaintiff  had  a  deed  from  somebody  professing 
to  be  the  soldier  who  drew  that  tract,  he  could  not  read  his  deed 
until  he  showed  that  such  a  tract  was  drawn  by  a  soldier  at  least 
of  the  same  name  with  his  grantor.  But  it  was  said  a  treasurer's 
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deed  puts  the  purchaser  in  possession ;  certainly  not  more  than  a 
warrant,  survey  and  return  does :  but  the  owner  of  a  warrant, 
survey  and  return  sells  it,  or  the  sheriff  sells  it ;  the  purchaser 
must  begin  by  showing  the  warrant  and  return  of  survey,  and 
then  a  transfer  to  himself.  But  the  plaintiff  had  a  witness  who 
showed  a  deed  from  the  plaintiff  to  the  witness  for  100  acres,  part 
of  the  tract  in  dispute ;  that  was  no  evidence  against  the  defend- 
ant, Bigler,  that  the  plaintiff  had  any  colour  of  right  either  to 
what  he  had  sold  or  to  what  he  claimed. 

But  the  plaintiff  had  a  treasurer's  deed,  and  had  sold  100  acres 
of  the  land  described  in  it  to  a  person,  who  in  1827  went  into  pos- 
session of  the  part  he  had  purchased ;  but  that  purchaser  took 
possession  of  his  own  part  and  for  himself,  and  not  for  Karns. 
Even  against  the  former  owner  this  possession  might  protect  White, 
who  was  in  possession,  claiming  100  acres  under  this  deed;  but 
this  gave  no  possession  to  Karns  of  the  residue  of  the  tract.  Be- 
sides, Bigler,  the  defendant  has  been  in  the  actual  possession  of 
the  rest  of  the  tract,  claiming  it  as  his  own,  for  five  years  before 
1827,  when  White  bought  from  Karns.  The  judge  rejected  Big- 
ler's  deed,  because  he  could  not  show  the  proceedings  under  the 
sale  for  direct  tax  to  be  regular.  Now  it  gave  him  legal  or  con- 
structive possession  as  much  as  the  treasurer's  deed  gave  to  Karns. 
If  Karns  had  shown,  which  he  did  not,  that  he  had  entered  and 
took  and  continued  possession  five  years,  it  might  have  presented 
a  different  case.  But  Karns  never  had  actual  possession  of  one  foot 
of  what  Bigler  holds.  If  White  had  been  the  lessee  of  Karns,  or 
tenant  in  common,  there  might  be  some  colour  of  his  possession 
being  of  some  use  to  Karns.  His  entry  and  his  possession  had  no 
more  connexion  in  fact  or  in  law  with  Karns's  possession  of  Big- 
ler's  part  than  with  that  of  the  man  whose  land  lay  on  the  other 
side  of  him. 

I  had  thought  of  going  more  fully  into  the  construction  and 
effect  of  this  law,  but  as  the  cause  goes  back,  I  shall  only  suggest 
that  it  is  worth  considering  whether  the  Act  with  which  I  began 
(29th  of  March  1824,)  is  not,  in  the  most  favourable  construc- 
tion, intended  as  a  shield  to  the  purchaser  against  the  former  owner, 
and  not  a  sword  to  wound  him  or  any  other  claimant.  There  is 
another  matter.  It  is  said  by  Chief  Justice  Tilghman  in  Royer  v. 
Benlow,  (10  Serg.  fy  Rawle  305),  he  who  suffers  another  to  reside 
and  pay  the  taxes  on  land  more  than  21  years,  may  be  considered 
as  having  abandoned  it :  so  if  he  suffers  another  to  pay  the  taxes 
on  a  designated  part  21  years,  he  may  be  considered  ousted  of 
that  part ;  and  this  has  been  sanctioned  in  many  cases  since  from 
Read  v.  Goodyear,  (17  Serg.  <£•  Rawle  350),  on  *to  Kelsey  v.  Mur- 
ray, (9  Watts  113). 

I  repeat,  this  has  the  appearance  of  a  case  little  argued,  and 
what  is  very  unusual  with  that  court,  little  considered.  Another 
matter  is  worth  notice :  all  those  acts  relating  to  unseated  lands 
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brought  to  the  attention  of  the  legislature  property  of  which 
there  was  no  actual  occupant.  Cannot  we  suppose  it  was  the 
intention  of  the  legislature  that  any  person  actually  possessing 
and  enjoying  a  house  and  lands  should  be  compelled  to  bring 
an  ejectment  to  put  his  own  title  and  possession  in  suit  ?  The 
llth  section  of  the  Act  of  3d  April  1792  does  this  in  case  of  a 
caveat,  but  it  is  so  anomalous  a  case  in  our  law  and  in  all  laws, 
that  it  is  doubtful  whether  any  court  can  consider  it  to  be  the  law 
of  the  land  except  where  it  is  expressly  and  distinctly  so  by  posi- 
tive enactment.  The  last  matters  in  this  opinion  are  thrown  out 
not  as  decided  by  the  court,  or  the  judge  who  wrote  this  opinion. 
In  the  points  made  and  decided  in  the  court  below  there  is  error. 

Judgment  reversed,  and  venire  de  novo  awarded. 

-"•V;MIUV  :  iji*aftiifj>«".'iii  .•.!  vli. 


Tassey  against  Church. 

A  plaintiff,  in  an  action  on  the  case  in  assumpsit,  may  amend  his  declaration 
on  the  trial  of  the  cause,  by  increasing  the  amount  of  his  claim  in  the  several 
counts,  and  making  a  corresponding  alteration  in  the  amount  of  damages ;  and 
whether  this  be  a  sufficient  cause  to  entitle  the  defendant  to  a  continuance  of  the 
cause,  is  a  matter  of  discretion  with  the  court. 

The  acts  and  declarations  of  a  partner  after  the  dissolution  of  partnership  can- 
not be  given  in  evidence  to  affect  any  one  but  himself;  but  if  he  be  both  plaintiff 
and  defendant  by  virtue  of  the  Act  of  Assembly  of  the  14th  April  1838,  they 
may  be  given  in  evidence  for  that  purpose,  and  to  affect  his  co-defendant  who 
acted  with  him. 

The  acknowledgment  of  a  defendant  that  a  certain  sum  is  due,  raises  an  im- 
plied promise  to  pay  the  amount,  and  it  is  recoverable  under  a  count  for  account 
stated. 

:H  ;»?-!  Vjj.  ..ii'to-J  '.i  .'  U  :  ".'iiin-A?.   UiiJ  V<i  y\~U3  fli»/lf:J 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  assumpsit  by  Church,  M'Vay,  and  Gor- 
don, for  the  use  of  James  T.  M'Vay  and  Franklin  M.  Gordon 
against  John  Tassey  and  Samuel  Church,  lately  trading  under  the 
firm  of  Tassey  and  Church.  The  declaration  was  on  the  common 
money  counts.  After  the  jury  were  sworn,  the  court,  on  motion 
of  the  plaintiffs,  permitted  the  declaration  to  be  amended,  by  sub- 
stituting $32,000  in  the  place  of  $1500  in  the  various  counts,  and 
by  altering  the  amount  of  damages  so  as  to  correspond  with  the 
same.  To  this  the  defendants  excepted.  On  the  alteration  being 
made,  the  defendants  moved  the  court  for  a  continuance  of  the 
cause,  alleging  surprise,  but  the  court  overruled  the  motion  and 
sealed  a  second  bill  of  exceptions. 

John  Tassey  and  Samuel  Church  composed  the  firm  of  Tassey 
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and  Church,  and  Samuel  Church,  James  T.  M'Vay,  and  Franklin 
Gordon,  composed  the  firm  of  Church,  M'Vay,  and  Gordon.  The 
firm  of  Tassey  and  Church  was  dissolved  on  the  12th  September 
1837  ;  that  of  Church,  M'Vay,  and  Gordon,  was  dissolved  on  the 
26th  October  1839.  This  suit  was  brought  to  recover  a  balance 
due  the  plaintiffs  by  the  defendants,  upon  a  settled  account.  The 
plaintiffs  offered  to  prove  that  on  the  15th  November  1839,  Samuel 
Church,  John  Tassey,  and  James  T.  M'Vay  were  together,  and 
that  a  settlement  of  the  account  between  the  parties  was  made, 
and  a  balance  struck  of  825,225.39,  upon  which  there  was  a  con- 
ditional credit  of  $13,939 ;  that  an  agreement  was  then  made  by 
which  Tassey  was  to  give  his  note  for  $11,286.39;  but  the  notes 
were  not  given,  in  consequence  of  M'Vay  requiring  an  endorser  on 
them,  and  the  arrangement  was  not  consummated. 

The  defendants  objected  to  the  evidence  of  any  matter  of  ac- 
count that  accrued  subsequently  to  the  dissolution  of  the  partner- 
ship ;  but  the  court  overruled  the  objection  and  sealed  a  bill  of 
exception. 

SHALER,  President,  referred  the  matter  of  fact  to  the  jury,  with 
instructions,  that  if  they  believed  that  the  defendant  acknowledged 
the  account  and  admitted  the  balance  due,  he  was  liable  in  account 
stated. 

Hampton  and  Dunlop,  for  plaintiffs  in  error,  argued  that  the 
amendment  was  a  new  cause  of  action ;  the  declaration  was  upon 
a  specific  account  stated,  and  a  balance  struck  of  $1500.  The 
amendment  changed  the  cause  of  action  to  an  entirely  different 
account  stated,  in  which  a  balance  had  been  struck  of  $32,000. 
The  action  is  founded  upon  a  contract  which  was  most  materially 
changed  by  the  amendment.  8  Serg.  fy  Rawle  287 ;  1  Show.  209  ; 

1  Whart.  87;  2  Whart.  160;  2  Rawle  338;  1  Whart.  11;  2  Watts 
211;  1  DalL  461 ;  7  Term  Rep.  132;  2  Dall  143;  1  Yeates  509. 
At  common  law  we  had  a  right  to  a  continuance,  which  is  not 
taken  away  by  the  statute ;  but  on  the  contrary  the  statute  gives 
the  party  surprised  a  right  to  continue ;  and  there  can  be  no  doubt 
that  the  addition  of  $30,000  to  the  plaintiff's  claim  was  calculated 
to  surprise  the  party.     1  Dall.  461 ;  2  Wm.  Bl.  Rep.  785 ;  Strange 
950 ;  1  Tidd.  426 ;  5  Binn.  35 ;  I  Whart.  87.     On  the  subject  of  the 
admission  of  the  evidence  of  the  acts  and  declarations  of  the  part- 
ners after  dissolution,  they  cited  3  Johns.  528 ;  2  Johns.  300 ;  15 
Johns.  424 ;  1  Peters  373. 

Biddle,  contra.  The  amount  stated  in  the  declaration  is  imma- 
terial, so  that  the  amount  of  damages  recovered  do  not  exceed  it. 

2  Stark.  Ev.  75.     The  point  is  expressly  decided,  that  there  must 
be  cause  of  surprise  to  entitle  a  party  to  a  continuance ;  it  is  not 
a  matter  of  choice.     2  Rawle  214.  "  It  is  not  a  good  objection  to 
the  admission  of  evidence  that  it  does  not  make  out  the  plaintiff's 


Sept.  1842.]  OF  PENNSYLVANIA.  143 

[Tassey  v.  Church.] 

whole  cause  of  action,  it  is  sufficient  if  it  proves  a  part ;  here,  clearly 
the  acts  and  admissions  given  in  evidence  were  sufficient  against 
Tassey.  2  Watts  $  Serg.  413.  The  Act  of  Assembly  of  1838  is 
recognised  in  7  Watts  300 ;  the  acts  and  declarations  of  the  mem- 
bers of  the  firms  cannot  be  used  to  prejudice  others,  but  they  are 
good  evidence  against  themselves.  3  Watts  101.  The  admission 
of  an  account  stated  may  be  made  in  various  ways ;  either  under 
seal,  by  simple  contract,  or  verbally,  that  a  balance  was  due.  To 
maintain  the  action  does  not  require  proof  of  the  items,  but  of  the 
balance.  10  Pick.  31 ;  14  E.  C.  L.  256.  The  plaintiffs  were  suc- 
cessors of  the  defendants  in  business,  and  were  their  factors  to 
receive  and  pay  out  assets.  1  Wash.  C.  C.  437 ;  1  Gilp,  121 ;  1 
Bald.  539. 

t-f   .;.->-ii'';  •    !:'K'A  >iti-!    i'i!t  i"  k>  .ioA 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is,  that  the  court  erred 
in  permitting  the  amendment  of  the  declaration  by  substituting 
$32,000  in  the  place  of  $1500  in  the  various  counts,  and  by  alter- 
ing the  amount  of  damages  so  as  to  correspond  with  the  same. 
Of  the  power  of  the  court  below  to  allow  such  an  amendment  we 
entertain  no  doubt.  It  did  not  change  the  cause  of  action,  but 
merely  the  amount  which  the  plaintiff  alleged  to  be  due.  Indeed, 
the  amount  alleged  in  indebitatus  assumpsit  on  account  stated  as 
the  sum  due  is  so  little  regarded  that  it  is  considered  as  not  mate- 
rial. 1  Chitt.  Plead.  391 ;  1  Burr.  9  ;  2  Sound.  122,  n.  3.  The 
amount  in  the  damage  clause  certainly  is  so  far  material  that  the 
plaintiff  cannot  recover  by  verdict  beyond  it;  but  the  amendment 
of  it  can  in  no  respect  be  considered  as  altering  the  ground  of  the 
suit  or  the  cause  of  action. 

2.  The  next  error  is  in  refusing  a  continuance  of  the  cause  after 
the  amendment  and  allegation  of  surprise  by  the  defendants.  This 
question  arises  under  the  provisions  of  the  6th  section  of  the  Act 
of  21st  March  1806,  by  which  if  by  the  alteration  or  amendment 
the  adverse  party  is  taken  by  surprise,  the  trial  is  to  be  postponed 
to  the  next  court.  The  defendant  contends  that  whenever  an 
amendment  of  the  declaration  is  made  immediately  before  or  dur- 
ing the  trial,  he  has  a  right  to  a  continuance  as  a  matter  of  course. 
The  Act  of  Assembly  does  not  seem  to  us  capable  of  this  construc- 
tion. It  puts  it  not  on  the  allegation  of  surprise,  but  on  the  exist- 
ence of  the  fact,  which  necessarily  throws  upon  the  court  the  duty 
of  ascertaining  and  determining  whether  the  party  is  really  sur- 
prised, or  there  is  merely  an  affectation  of  being  so  without  real 
foundation.  For  many  cases  may  be  supposed  in  which  the  alter- 
ation would  be  so  trivial,  or  it  would  be  so  obvious  that  no  sur- 
prise could  exist,  that  it  would  be  unjust  to  allow  a  continuance. 
Of  this,  however,  the  court  below  is  the  sole  judge :  being  matter 
of  sound  discretion,  and  turning  frequently  on  matters  of  fact  not 
appearing  in  the  record,  the  question  whether  or  not  a  party  was 
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surprised  by  allowing  an  amendment,  is  not  of  a  nature  to  be 
examinable  on  a  writ  of  error,  but  the  judgment  of  the  court  must, 
as  in  numerous  other  instances,  be  final  and  conclusive.  We  see 
no  reason  therefore  to  change  the  opinion  expressed  by  this  court 
on  the  subject  in  Folker  v.  Satterlee,  (2  Rawle  214),  and  since  that 
time  received  and  acted  on  as  the  rule  of  practice. 

3.  The  third  error  is  in  receiving  evidence  of  matter  of  account 
that  accrued  subsequently  to  the  dissolution  of  the  partnership  of 
Tassey  and  Church.     I  am  not  able  to  perceive  on  what  ground 
this  is  objected  to.    It  is  true,  as  is  contended,  the  acts  or  decla- 
rations of  Church  after  the  dissolution,  being  himself  one  of  the 
plaintiffs,  would  be  no  evidence  to  affect  anybody  but  himself; 
but  they  are  evidence  for  that  purpose  by  the  express  terms  of  the 
Act  of  Assembly  of  the  14th  April  1838,  authorising  a  suit  at 
common  law  by  a  firm  of  which  one  of  the  plaintiffs  is  a  member, 
against  another  firm  of  which  the  same  party  is  also  a  member. 
But  the  account  here  was  offered  to  affect  Tassey  by  his  own  acts 
and  declarations,  and  for  that  purpose  the  plaintiffs  might  give  it 
in  evidence.     The  order  of  so  doing  was  not  material. 

4.  The  fourth  error  is,  in  charging  the  jury  that  this  case  might 
be  likened  to  a  case  of  principal  and  factor.    To  this  it  is  answer- 
ed, and  I  think  truly,  that  in  this  part  of  the  charge,  the  president 
of  the  court  below  was  merely  commenting  on  the  positions  taken 
by  the  defendants  below,  that  the  defendant  had  become  responsi- 
ble by  making  no  objection  for  a  long  time  to  the  account,  which 
ground  the  court  overruled  and  put  the  case  singly  on  the  point 
of  the  defendant's  admission. 

5.  The  fifth  error  brings  in  question  the  doctrine  laid  down  by 
the  court  below,  that  if  the  defendant  acknowledged  the  account 
and  admitted  the  balance  due,  he  was  liable  in  account  stated. 
And  this  was  really  the  great  question  in  the  cause — the  plaintiff 
alleging  that  the  defendant  on  the  15th  November  1839  had  ad- 
mitted the  balance  claimed,  and  had  nearly  completed  the  settle- 
ment, and  broke  off  at  last  after  the  plaintiff  had  allowed  the  credit 
for  the  steamboats,  on  the  demand  of  an  endorser  which  he  refused 
to  give.    Now  whether  the  defendant  did  make  such  an  admission 
of  this  balance  was  a  question  of  fact  for  the  consideration  of  the 
jury  under  all  the  circumstances  given  in  evidence.     If  he  did,  it 
bound  him.    For  it  is  well  settled  that  the  acknowledgment  by  the 
defendant  that  a  certain  sum  is  due  makes  an  implied  promise  to 
pay  the  amount,  and  it  is  recoverable  under  the  count  for  account 
stated.     1  Chitt.  Plead.  191 ;  2  Mod.  44;  2  T.  R.  480.     Such  ad- 
mission may  be  in  various  ways.     It  may  be  under  seal,  or  con- 
tained in  a  contract.     10  Pick.  31 ;  14  E.  C.  L.  256. 

The  last  is  merely  a  clerical  error  which  has  not  been  urged. 

Judgment  affirmed. 

•jMilts»ib/  f-or  °  v^t}'!/: 
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Reese  against  Waters. 

An  alien,  by  the  law  of  Pennsylvania,  acquires  no  title  in  his  wife's  estate  of 
inheritance,  as  tenant  by  the  curtesy  initiate. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  David  Reese  against  Hum- 
phrey Waters  and  Achsa  his  wife,  for  a  tract  of  land  containing 
51  acres. 

It  appeared  that  Achsa  Snodgrass  was  seised  in  fee  of  the  land 
in  dispute,  and  was  married  to  Humphrey  Waters,  who  was  an 
alien.  David  Reese,  the  plaintiff,  obtained  a  judgment  against 
Humphrey  Waters,  upon  which  an  execution  was  issued  and 
levied  on  the  land,  upon  which  an  inquisition  was  held,  by  which 
it  was  extended  and  valued  at  8100  per  annum.  A  liberari  facias 
was  issued,  and  returned  "  Possession  delivered  to  the  plaintiff." 
Whereupon  this  action  of  ejectment  was  brought,  and  the  question 
raised  on  the  trial  was — whether,  by  the  law  of  Pennsylvania,  an 
alien  acquires  any  title  in  his  wife's  estate  of  inheritance,  as  tenant 
by  the  curtesy  initiate. 

Upon  the  trial,  the  court  directed  a  verdict  for  the  plaintiff, 
reserving  the  point :  it  was  again  argued  before  their  Honours, 
Judges  Grier  and  Shaler,  and  the  former  delivered  the  opinion  of 
the  court  upon  the  reserved  point,  and  directed  a  judgment  for  the 
defendant  non  obstante  veredicto. 

Darrdh,  for  plaintiff  in  error,  referred  to  the  Act  of  the  24th  of 
March  1818;  Purd.  Dig.  Title  Mien;  1  Cruise  110;  2  Thos.  Coke 
215;  2  Bl.  Com.  241 ;  2  Cran.  269;  12  Mass.  151 ;  1  Johns.  Cas. 
399 ;  1  Ventr.  417. 

Lowry,  contra,  cited  2  Chit.  Blac.  201 ;  4  Kent  24;  1  Cruise  186; 
1  Binn.  1 ;  10  Wend.  380 ;  2  Wend.  349 ;  21  Wend.  59 ;  7  Co.  25  ; 
Thos.  Co.  Lit.  305;  2  Binn.  91. 

PER  CURIAM. — Our  Act  of  1833  has  dispensed  with  the  birth  of 
issue  as  a  constituent  of  tenancy  by  the  curtesy ;  and  had  the  hus- 
band, in  this  instance,  been  an  American  citizen,  he  would  have 
been  tenant  by  the  curtesy  initiate  by  force  of  the  marriage  alone, 
and  seised  of  a  freehold  in  his  own  right.  The  cause,  then,  is 
without  difficulty  so  far  as  it  depends  on  the  common  law,  which 
forbids  an  alien  to  take  by  purchase  for  the  benefit  of  any  one  but 
the  crown  or  the  commonwealth,  or  to  take  at  all,  where  the 
iv.  — 19  N 
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estate  would  devolve  on  him  by  operation  of  law.  It  has  been 
expressly  decided  that  an  alien  cannot  be  tenant  by  the  curtesy  ; 
and  the  disability  which  prevents  him  from  being  seised  in  his 
own  right,  would  equally  prevent  him  from  being  seised,  in  right 
of  his  wife,  of  her  freehold,  whether  of  inheritance  or  not  of  inhe- 
ritance. Is  this  disability  removed  by  our  Act  of  1818,  which 
allows  aliens  to  purchase  subject  to  a  limitation  as  to  quantity  ? 
It  cannot  be  doubted  that  the  legislature  contemplated  a  purchase 
in  the  ordinary  sense  of  the  word,  and  it  would  stretch  the  mean- 
ing too  far  to  extend  it  to  a  technical  purchase,  which  is  such  only 
for  purposes  of  classification  under  heads  treated  by  commenta- 
tors. The  judge  who  tried  the  cause,  has  shown  by  authorities 
which  go  near  to  the  very  point  before  us,  that  the  verb  "  to  pur- 
chase" is  not  synonymous,  even  in  its  technical  sense,  if  it  has 
any,  with  the  words  "  to  take  by  purchase."  We  are  therefore 
of  opinion  that  the  husband,  in  this  case,  had  nothing  in  the  land 
which  could  be  taken  in  execution.  Whether  an  alien  might  not 
be  joined  with  his  wife  in  an  action  for  an  injury  to  her  freehold, 
we  are  not  prepared  to  say.  It  would  be  almost  too  much  to  say 
she  might  sue  as  a  feme  sole ;  and  yet  she  ought  not  to  be  without 
a  remedy.  A  continuance  of  this  peculiar  disability  is  not  recom- 
mended by  any  principle  of  policy ;  and  the  legislature  would 
doubtless  put  an  end  to  the  difficulties  of  the  subject,  were  it 
brought  before  them,  by  cutting  up  the  root  from  which  they 
spring. 

Judgment  affirmed. 


Dougherty  against  Dickey. 

A  treasurer's  sale  of  unseated  land  is  void,  when  it  appears  that  the  tax  for 
which  it  was  sold  was  actually  paid,  although  the  county  commissioners  misun- 
derstood the  payment  and  applied  it  to  another  object.  The  error  of  the  officer 
will  not  deprive  the  owner  of  his  land. 

ERROR  to  the  Common  Pleas  of  Butler  county. 

This  was  an  action  of  ejectment  by  Thomas  Dickey  against 
John  Dougherty,  for  100  acres  of  land.  The  plaintiff  gave  evi- 
dence of  a  regular  assessment  of  the  land  as  unseated,  and  a  sale 
and  conveyance  of  it  by  the  treasurer  to  him  for  the  payment  of 
the  taxes  of  1822  and  1823,  in  the  name  of  William  Newell. 

The  land  in  dispute  was  a  part  of  a  survey  of  305  acres  in  the 
name  of  John  Wright,  which  had  been  divided  into  three  parts 
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and  claimed  by  three  different  persons  at  one  time.  One  part  of 
100  acres  was  claimed  by  John  Negley,  and  the  taxes  of  those 
years  were  paid  by  him.  Mrs  Collins,  who  claimed  the  other  two 
parts,  paid  the  taxes  for  the  years  1822  and  1823,  for  205  acres; 
but  it  seemed  that  in  consequence  of  some  misapprehension,  the 
commissioners  had  assessed  405  acres  of  land  in  100  acre  tracts,  and 
the  taxes  being  paid  for  305  acres  only,  100  acres  were  returned 
as  unseated,  and  a  warrant  issued  to  the  treasurer  for  its  sale,  and 
it  was  sold  in  the  name  of  William  Newell.  The  court  referred  to 
the  jury  to  say  whether  the  taxes  were  paid  for  the  land  in  dispute; 
instructing  them  that  if  they  were,  the  plaintiff  took  nothing  by 
his  purchase ;  if  they  were  not,  he  was  entitled  to  recover. 

Gilmore  and  M'Candless,  for  plaintiff  in  error. 
Purviance  and  Sullivan,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  origin  of  the  difficulty  in  this  case,  was  the 
assessment  of  405  acres,  as  the  content  of  the  warrant  in  the  name 
of  Wright,  instead  of  305.  The  assessor  was  misled  probably  by 
the  derelict  surveys  of  the  settlers  which  had  been  run  out  in  400 
acre  tracts.  But  the  taxes  were  in  fact  paid  for  all  the  land  in 
the  warrant,  thus:  Negley  paid  for  the  purparty  of  100  acres  in 
the  name  of  Carragon ;  and  Mrs  Collins  paid  for  205  acres  in  the 
names  of  Wright  the  warrantee  and  Kenedy  the  settler,  which 
included  the  purparty  in  the  name  of  Newell,  and  made  up  the 
residue  of  the  survey.  And  thus  the  treasury  received  all  it  had 
a  right  to  exact.  But  as  the  officer  had  assessed  405  acres,  and 
the  treasurer  had  been  paid  for  no  more  than  305,  the  commission- 
ers took  for  granted  that  the  odd  hundred  was  the  Newell  pur- 
party which  had  been  separately  assessed ;  and  they  consequently 
ordered  it  to  be  sold  without  suspecting  that  it  had  been  included, 
assessed,  and  paid  for,  in  the  part  of  the  survey  claimed  by  Mrs 
Collins.  Had  the  fact  been  known,  we  never  should  have  heard 
of  this  action.  But  whatever  their  knowledge,  there  certainly 
was  a  double  assessment  of  the  Newell  purparty,  else  the  fiscal 
officers  taxed  what  had  no  existence,  and  sold  the  Newell  purparty 
to  pay  for  it.  Now,  though  the  taxes  on  the  Carragon  purparty 
had  been  paid  by  Negley,  and  Mrs  Collins  had  paid  enough  to 
satisfy  the  treasury  for  the  residue  of  the  survey,  the  Newell  pur- 
party included,  the  court,  for  some  incomprehensible  reason,  left 
the  jury  to  infer  that  she  had  applied  part  of  her  payment  to 
the  Carragon  purparty,  which  she  never  claimed,  and  with  which 
she  had  no  concern,  in  order  to  leave  a  part  of  her  own  land  unco- 
vered and  exposed  to  be  sold.  To  say  nothing  of  the  absurdity 
of  such  an  inference,  there  was  not  a  spark  of  evidence  to  support 
it;  and  it  was  an  error,  therefore,  to  leave  the  fact  to  the  jury. 
Neither  was  there  a  spark  of  evidence  that  the  Carragon  purparty, 
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as  the  jury  were  left  also  to  infer,  had  been  doubly  assessed.  How 
could  it  be  so,  when  it  was  neither  separately  assessed  a  second 
time,  nor  included  in  any  larger  body  assessed  in  another  name  ? 
Had  it,  instead  of  the  purparty  in  the  name  of  Newell,  been 
included  in  the  205  acres  in  the  names  of  Kenedy  and  Wright,  and 
claimed  by  Mrs  Collins,  the  inference  that  it  was  doubly  assessed 
and  doubly  paid  for  would  have  been  irresistible :  but  the  reverse 
is  the  truth,  and  it  was  error  to  leave  the  inference  to  the  jury. 
Mrs  Collins  owned,  or  at  least  claimed,  the  205  acres,  the  residue 
of  the  survey  taxed  in  the  names  of  Kenedy  and  Wright,  and  con- 
taining the  Newell  purparty ;  and  as  the  latter  was  separately 
taxed  also  in  the  name  of  Newell,  it  is  as  clear  as  demonstration 
can  make  it,  that  it  was  doubly  assessed.  But  take  it  that  her 
payment  was  misapplied  by  the  receiving  officer ;  and  what  is  the 
consequence  ?  Surely  not  that  she  is  to  be  the  sufferer ;  especially 
when  the  treasury  has  had  its  due  without  counting  the  purchase 
money  received  from  the  treasurer's  vendee,  which  may  even  yet 
be  restored.  It  would  be  a  hard  interpretation  of  the  law  that 
would  allow  the  fiscal  officers  to  retain  a  mispayment,  the  conse- 
quence of  their  own  blunder,  and  sell  the  land  of  an  innocent  pro- 
prietor to  make  up  the  deficiency  on  the  books  which  they  had 
improperly,  though  innocently,  created.  She  intended  to  pay  in 
exoneration  of  her  own  land ;  and  if  they,  however  unintention- 
ally, appropriated  her  payment  to  a  tax  due  by  another,  their 
appropriation  is  void  and  the  payment  stands  good  as  she  intended 
it :  and,  the  tax  being  thus  paid,  the  purchaser  would,  according  to 
the  letter  of  the  statute  and  several  decisions  on  it,  have  no  title. 
But  there  was,  as  I  have  said,  not  a  spark  of  evidence  of  such 
appropriation.  The  question  whether  the  land  was  unseated, 
seems  to  have  been  properly  submitted ;  but  the  error  in  respect 
to  the  question  of  payment,  is  vital. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Jackman  against  Ringland. 

Where  the  purchase  money  of  land  is  paid  by  one  and  the  title  taken  in  the 
name  of  another,  there  is  a  resulting  trust,  which  the  law  implies  in  favour  of 
him  who  pays  the  money ;  and  this  may  be  established  by  parol  evidence.  But 
where  the  purchase  is  made  and  the  money  paid  by  the  same  person,  and  the 
transaction  involves  nothing  more  than  the  violation  of  a  parol  agreement  to  pur- 
chase for  another,  equity  will  not  decree  the  purchaser  to  be  a  trustee. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

William  Jackman  against  John  Ringland.  This  was  an  action 
of  ejectment  for  100  acres  of  land,  the  original  title  to  which  was 
in  William  Jackman,  the  father  of  the  plaintiff,  under  whom  both 
parties  claimed. 

The  plaintiff  was  the  only  son  and  heir-at-law  of  William  Jack- 
man, deceased,  and  gave  in  evidence  a  judgment  of  Jacob  Vander- 
grift  against  William  Jackman  and  others,  entered  to  March  term 
1816,  upon  which  executions  were  issued,  and  levied  upon  the 
land  in  dispute,  which  was  sold  by  the  sheriff  in  1819  to  John 
Ringland,  the  defendant,  for  $600.  The  plaintiff  then  offered  to 
prove  by  Seth  Buffington  that  he  purchased  the  land  at  the  she- 
riff's sale  for  John  Ringland,  and  received  the  purchase  money 
from  him  and  paid  it  to  the  sheriff;  that  William  Jackman  remained 
in  possession  of  the  land  until  he  died,  which  was  in  1820;  that 
there  was  an  agreement  between  Ringland  and  Jackman  that 
Ringland  should  purchase  the  land  and  hold  the  title,  and  that 
Jackman  should  be  at  liberty  to  redeem  it  by  repaying  the  pur- 
chase money  and  interest,  and  a  compensation  to  Ringland  for  his 
trouble;  that  the  plaintiff  was  an  infant  at  the  death  of  his  father, 
and  that  immediately  upon  his  coming  of  age,  he  tendered  the  pur- 
chase money  and  interest  and  brought  the  suit,  and  now  had  the 
money  in  court  ready  to  pay. 

The  court  below  (Ewing,  President)  rejected  the  evidence  on  the 
ground  that  if  given,  it  would  not  entitle  the  plaintiff  to  recover. 

Marsh,  for  plaintiff  in  error,  argued  that  parol  evidence  may  be 
received,  to  show  that  a  deed  absolute  upon  its  face  is  held  in 
trust  for  another.  1  Doll.  424;  1  Penn.  Rep.  163,  204;  8  Serg. 
4*  Rawle  484,  492.  Or  a  deed,  though  absolute  on  its  face,  may 
be  shown  to  be  a  mortgage  by  parol.  Wright's  Rep.  252 ;  1  Johns. 
Chan.  594;  2  Johns.  Chan.  189;  4  Johns.  Chan.  167;  6  Johns. 
Chan.  417 ;  Ca.  Tern.  Tal.  61  ;  2  Aik.  254 ;  2  Cow.  324  ;  15  Johns. 
455;  1  Pow.  on  Mort.  120,  125,  151;  5  En.  Con.  C.  Rep.  268; 
1  Dall.  424;  6  Watts  126,  407.  And  if  the  conveyance  was  once 
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a  mortgage,  it  must  remain  so ;  and  upon  the  tender  of  the  debt 
and  interest  upon  it,  the  plaintiff  is  entitled  to  recover.  2  Cow. 
324;  2  Johns.  Chan.  30;  5  Johns.  Chan.  497;  If  Johns.  Chan. 
40 ;  3  Watts  188 ;  6  Watts  407 ;  7  Watts  261,  372. 

M'Kennan,  contra,  while  admitting  the  principles  settled  in  the 
cases  referred  to,  contended  that  they  had  no  application  to  this 
case,  which  was  one  where  the  plaintiff  seeks  to  establish  a  title 
for  himself,  predicated  upon  a  parol  agreement,  in  the  very  face 
of  the  statute  of  frauds  and  perjuries.  There  was  no  considera- 
tion for  such  an  agreement  as  is  alleged,  and  a  resulting  trust 
never  arises  in  equity,  but  upon  the  basis  of  a  consideration  paid. 
2  Watts  323;  5  Watts  391 ;  9  Watts  32;  10  Watts  313;  1  Watts  # 
Serg.  375. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — That  parol  evidence  may  be  received  to  establish 
a  trust  has  been  repeatedly  ruled,  but  the  question  is,  what  is  a 
trust  which  comes  within  the  principle  ?  It  is  confined,  as  I  take 
it,  to  those  cases  of  resulting  trust  which  arise  from  an  implication 
of  law,  as  for  example,  where  the  money  is  paid  by  one,  the  pro- 
perty purchased  and  the  title  taken  in  the  name  of  another.  In 
such  and  similar  cases,  the  legal  title  is  in  one,  the  equitable  title 
in  another,  and  to  prevent  fraud,  the  fact  of  payment  may  be 
established  by  parol  evidence.  Equity  will  decree  the  purchaser 
a  trustee  for  the  use  of  the  person  who  paid  the  purchase  money. 
But  where  there  is  nothing  more  in  the  transaction  than  is  implied 
from  the  violation  of  a  parol  agreement,  equity  will  not  decree 
the  purchaser  a  trustee.  These  principles  are  explicitly  recognised 
in  Kisler  v.  Kisler,  (2  Watts  323) ;  Sidle  v.  Walters,  (5' Watts  391) ; 
Robertson  v.  Robertson,  (9  Watts  32) ;  Haines  v.  O'Conner,  (10 
Watts  313) ;  Bixler  v.  Wilson,  not  reported ;  and  in  Fox  v.  Heffher, 
(1  Watts  4*  Serg.  372.)  The  latter  resembles  the  present  case  in 
all  its  features.  Had  it  been  that  Jackman  paid  the  purchase 
money,  it  would  have  been  a  resulting  trust  proveable  by  parol, 
for  it  is  admitted  that  parol  evidence  in  a  proper  case  may  be 
received  to  establish  a  trust,  although  the  conveyance  be  absolute 
on  its  face.  To  hold  this  to  be  a  mortgage,  when  in  truth  it  is  a 
sale,  would  be  a  virtual  repeal  of  the  Act  of  Frauds.  Besides,  the 
same  attempt  was  made  in  Fox  v.  Heffner,  without  success.  The 
fact  that  the  property  belonged  to  Jackman  can  make  no  difference. 
It  was  a  judicial  sale,  and  it  would  be  of  the  most  mischievous 
consequence  if  the  purchaser  at  a  public  sale  could  at  any  distance 
of  time  have  an  absolute  turned  into  a  defeasible  title  by  parol 
evidence.  If  we  countenance  such  a  doctrine,  in  all  cases  where 
the  property  rises  in  value  will  the  attempt  be  made.  To  guard 
against  this  inconvenience  the  statute  was  made.  Besides,  such  a 
contract  would  be  unequal,  for  what  remedy  would  the  purchaser 
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have  against  the  former  owner  ?  From  the  very  nature  of  the  case, 
in  nine  times  out  of  ten,  the  contract  would  be  all  on  one  side. 

Judgment  affirmed. 


M'Call  against  Coover. 

The  titles  to  donation  land  which  had  been  located  by  mistake  within  the 
triangle,  and  allotted  to  soldiers  of  the  revolution,  prior  to  its  acquisition  by  the 
State  of  Pennsylvania,  were  confirmed  by  the  subsequent  purchase ;  and  those 
lands  were,  therefore,  not  subject  to  appropriation  by  warrant  and  survey ;  but 
they  were  subject  to  assessment  as  unseated,  and  to  be  sold  for  the  payment  of 
taxes,  and  such  sale  confers  a  good  title  upon  the  purchaser. 

The  Statute  of  Limitation  protects  the  title  of  the  claimant  not  only  to  the  land 
enclosed  and  cultivated,  but  also  to  the  woodland  embraced  within  his  designated 
boundaries. 

ERROR  to  the  District  Court  of  Erie  county. 

Sarah  M'Call  and  others  against  John  Coover,  Samuel  Myers, 
and  others.  This  was  an  action  of  ejectment  for  403  acres  of  land 
in  Beaver  Dam  township. 

The  plaintiffs,  who  claimed  under  the  Population  Company,  ex- 
hibited in  evidence  the  following  title,  viz.  A  patent  from  the 
Commonwealth  for  the  land  in  controversy,  (and  which  is  known 
on  the  population  draft  as  No.  201),  to  John  Field,  William  Cram- 
mond,  and  James  Gibson,  trustees  of  the  Population  Company, 
dated  8th  May  1806,  containing  403  acres  80  perches  of  land, 
surveyed  pursuant  to  a  warrant  dated  13th  April  1792,  in  the 
name  of  Robert  Bass.  A  certified  copy  of  the  survey  as  returned 
into  the  land-office,  surveyed  14th  June  1794.  A  receipt  for  ar- 
rearage of  purchase  money,  dated  29th  April  1806,  viz.  "  Robert 
Bass  per  John  Fields,  William  Crammond,  and  James  Gibson," 
being  $250.  The  chain  of  title  was  then  regularly  deduced  from 
the  Commonwealth  to  the  plaintiffs  for  the  tract  of  land  known  on 
the  population  draft  as  No.  201,  warranted  in  the  name  of  Robert 
Bass. 

The  defence  set  up  was  not  to  the  regularity  of  the  chain  of  title 
exhibited  by  the  plaintiffs,  but  rested  on  other  grounds.  The  first 
evidence  given  by  the  defendants  was  a  draft  of  the  10th  Donation 
District,  as  returned  into  the  surveyor-general's  office  the  12th 
February  1786.  By  this  draft,  and  the  testimony  of  the  surveyors 
examined  on  the  trial,  it  appeared  that  the  population  warrant, 
as  located,  included  nearly  the  whole  of  donation  tract  No.  209, 
and  about  the  half  of  donation  No.  208.  The  defendants  set  up 
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title  to  donation  No.  209,  by  virtue  of  a  sale  for  taxes  to  John 
Coover.  They  showed  an  assessment  of  Beaver  Dam  township 
for  1831  of  donation  No.  209,  valuation  $688,  county  tax  $2.37. 
The  unseated  land  book  in  which  the  land  appeared  as  unseated, 
with  the  tax  of  $2.37  carried  out,  and  unpaid,  for  the  year  1831. 
The  sale  list  of  1832,  showing  a  sale  of  the  land  and  a  bond  for 
the  surplus.  Deed  from  the  treasurer  for  No.  209,  to  John  Coover, 
dated  5th  July  1832,  and  acknowledged  llth  August  1832. 

As  to  the  part  of  donation  No.  208,  included  in  the  plaintiff's 
survey,  and  covered  by  their  warrant,  the  defendants  claimed  to 
hold  by  virtue  of  the  Statute  of  Limitations.  The  defendants  proved, 
by  Amos  Walker,  that  he  commenced  clearing  on  said  tract  in  the 
fall  of  1816,  and  erected  a  cabin  and  moved  his  family  on  it  in 
March  1817.  He  settled  on  the  south  part  of  the  tract,  and  south 
of  the  old  State  line ;  this  part  of  it  was  not  in  controversy.  That 
he  paid  the  taxes  on  it  for  the  whole  tract  for  several  years,  when 
finding  a  part  of  the  land  was  in  Beaver  Dam  township,  and  that 
he  was  not  taxed  for  the  whole  in  Waterford  township,  he  re- 
quested the  assessors  and  supervisors  to  assess  the  land  to  him  in 
Beaver  Dam  township,  which  was  not  done  for  several  years. 
That  he  continued  to  reside  on  it,  clear,  cultivate,  and  improve  it, 
and  pay  the  taxes  on  it  with  the  exception  of  the  part  for  the  time 
adverted  to,  up  to  the  fall  of  the  year  1828,  when  he  sold  all  north 
of  the  old  State  line  to  Samuel  Myers,  one  of  the  defendants,  who 
immediately  took  possession  of  it,  built  a  barn  and  moved  on  to  it, 
paid  taxes  for  his  part,  and  cleared  and  cultivated  extensively  up 
to  the  present  time. 

Tn  1836,  the  Commonwealth  granted  a  patent  to  Amos  Walker 
for  this  tract,  from  which  he  made  a  conveyance  to  Myers,  for 
the  part  sold  to  him  and  lying  north  of  the  old  State  line,  on  the 
5th  June  1837.  The  plaintiffs  also  proved  the  payment  of  taxes 
from  1813  to  1828,  both  inclusive,  on  population  No.  201,  and 
gave  in  evidence  an  assessment  of  that  number,  for  many  years 
afterwards.  The  defendants  gave  evidence  to  show  that  the  agent 
of  the  Population  Company  applied  to  the  commissioners  of  the 
county  and  procured  an  exoneration  of  the  company  from  the 
payment  of  the  taxes  on  No.  201,  for  the  years  1834-5-6-7-8-9, 
alleging  that  the  land  was  assessed  to  others  by  the  donation  Nos. 
embraced  and  included  within  the  survey. 

By  an  Act  passed  the  12th  of  March  1783,  the  legislature  desig- 
nated the  general  boundaries  within  which  should  be  located  the 
lands  promised  to  the  soldiers  of  the  revolution  by  the  Act  of 
1780.  This  territory  is  bounded  and  described  as  beginning  "at 
the  mouth  of  Mogulbughtiton  creek,  thence  up  the  Allegheny  river 
to  the  mouth  of  Cagnawaga  (now  Conewango)  creek,  thence  due 
north  to  the  northern  boundary  of  this  State,  thence  west  by  the 
said  boundary  to  the  northwest  corner  of  this  State,"  and  thence 
by  courses  then  mentioned  to  the  place  of  beginning.  By  the  Act 
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of  the  24th  of  March  1785,  the  surveyor-general  was  authorized 
and  directed  to  appoint  such  a  sufficient  number  of  deputies  as  to 
have  the  whole  tract  of  country  surveyed  and  returned  to  him  on 
or  before  the  1st  of  February  1786.  The  surveys  thus  authorized 
to  be  made,  were  to  be  in  tracts  of  such  a  size  as  the  officers  or 
soldiers  might  respectively  be  entitled  to.  To  effect  this,  the 
general  tract  of  country  designated  by  the  Act  of  1783  was  divided 
into  districts,  which  were  numbered.  The  land  in  controversy 
was  supposed  to  be  within  the  10th  donation  district,  the  surveys 
of  which  were  made  by  David  Watts,  Esq.,  of  Carlisle,  during  the 
summer  of  1785,  and  returned  into  the  surveyor-general's  office 
on  the  12th  of  February  1786. 

In  1787,  the  boundary  line  between  New  York  and  Pennsylva- 
nia was  run  and  completed  by  the  authority  of  the  respective 
States,  and  on  the  29th  of  September  1789  it  was  confirmed  by  an 
Act  of  Assembly  of  this  State.  This  line  excluded  all  that  tract 
of  country  called  the  Triangle,  and  in  which  the  land  in  contro- 
versy lay.  The  deputy-surveyor  of  the  10th  donation  district 
had  in  1785  surveyed  from  140  to  160  donation  tracts,  north  and 
partly  north  of  where  this  State  line  was  afterwards  run.  The 
whole  of  tract  No.  209,  and  about  half  of  208,  is  north  of  this  line. 
The  lottery  for  the  distribution  of  donation  lands  commenced  on 
the  1st  of  October  1786,  and  a  draft  of  these  donation  Nos.  shows 
that  William  Gray,  Sergeant,  drew  No.208,and  Robert  Pendegrass 
drew  No.  209. 

The  Indian  title  to  the  Triangle,  called  "  Presque  Isle  lands," 
was  extinguished  in  1789.  New  York  and  Massachusetts  both 
having  surrendered  their  claims  to  it,  the  United  States  extin- 
guished the  Indian  title,  and  by  a  resolution  of  Congress  of  the 
same  year  made  provisional  arrangements  for  ceding  it  to  Penn- 
sylvania. By  the  Act  of  the  13th  of  April  1791,  the  governor  of 
Pennsylvania  was  authorized  to  complete  the  purchase  from  the 
United  States;  which  he  accordingly  did  in  March  1792,  for  the 
consideration  of  $151,640.25,  and  which  was  paid  in  continental 
certificates.  The  deed  of  confirmation  from  the  United  States  to 
the  State  of  Pennsylvania,  was  dated  the  3d  of  March  1792.  By  the 
Act  of  the  3d  of  April  1792,  all  lands  belonging  to  the  common- 
wealth "  lying  north  and  West  of  the  rivers  Ohio  and  Allegheny 
and  Conewango  creek,  excepting  such  parts  thereof  as  heretofore 
have  been  or  hereinafter  shall  be  appropriated  to  any  public  or 
charitable  use,"  were  offered  for  sale  on  the  conditions  prescribed 
in  said  Act.  This  Act  placed  in  the  market  the  lands  acquired 
from  the  United  States  by  deed  of  the  3d  of  March  1792,  as  well 
as  the  other  lands  not  appropriated  to  public  or  charitable  uses, 
within  the  limits  mentioned  in  the  Act  of  1792.  The  legislature, 
on  discovering  that  a  large  number  of  the  donation  surveys 
returned  by  David  Watts  "fell"  into  the  State  of  New  York,  140 
entire  tracts  and  23  parts  of  tracts,  by  an  Act  passed  the  30th  of 
iv.  —  20 
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September  1791,  reciting  that  a  number  of  surveys  had  fallen  into 
the  State  of  New  York,  the  governor  was  directed  to  ascertain  the 
names  of  persons  who  had  obtained  their  patents  for  tracts  that 
had  fallen  in  the  State  of  New  York — to  publish  a  list  of  the  same, 
giving  notice  to  all  such  persons  to  apply  before  the  1st  of  Decem- 
ber next ;  on  which  day  the  surveyor-general  should  proceed  to 
ascertain  by  lot  the  priority  such  applicants  should  have  in  choos- 
ing other  lands  of  like  quantity  for  those  that  had  fallen  into  the 
State  of  New  York  from  the  other  donation  districts;  when  such 
claim  should  be  made,  patents  to  issue  without  any  new  fees ;  but 
no  patents  to  issue,  only  the  old  patents  delivered  up  by  the  hold- 
ers. This  Act  gives  to  the  soldiers  who  drew  land  in  the  Trian- 
gle, and  north  of  the  State  line,  as  run  in  1786-'87,  other  lands  in 
lieu  thereof,  lying  in  the  other  donation  districts,  ascertained  and 
known  to  be  within  the  State  of  Pennsylvania.  It  was  proved  by 
the  plaintiffs  by  extracts  from  the  books  in  the  surveyor-general's 
office,  that  "  Isaac  Ferree,  attorney  of  Philip  Kepler,  assignee  of 
William  Gray,  Sergeant,  made  choice  of  No.  51  in  the  3d  donation 
district,  on  the  8th  of  December  1794,  and  patented  same  day." 
That  Robert  Pendegrass  drew  and  made  choice  of  No.  15  in  the 
1st  donation  district.  The  certificate  goes  no  further  as  to  whe- 
ther the  land  was  patented  to  him  or  not.  The  Act  of  1791  was 
continued  by  several  supplements. 

The  court  below  instructed  the  jury  as  to  that  part  of  the  land 
in  dispute  designated  as  donation  tract  No.  209 ;  that  the  assess- 
ment and  sale  of  it  conferred  no  title  upon  the  purchaser.  It  had 
no  existence  in  the  character  in  which  it  had  been  sold,  and  was 
not  the  subject  of  taxation  as  such.  And  that  it  did  not  convey 
the  title  of  the  Population  Company,  which  only  embraced  a  part 
of  the  tract ;  and  that  the  plaintiffs  were  entitled  to  recover  this 
part  of  the  land.  As  to  that  part  of  the  land  which  had  been  in 
the  actual  adverse  possession  of  the  defendant  Myers,  and  those 
under  whom  he  claimed  for  twenty-one  years,  the  court  instructed 
the  jury  that  the  plaintiffs  were  not  entitled  to  recover,  and  that 
the  defendant  was  protected  in  his  possession,  not  only  to  that 
part  of  the  land  which  was  included  within  his  enclosure,  but  also 
to  that  woodland  embraced  within  his  designated  and  known 
boundaries.  Verdict  and  judgment  accordingly.  Both  parties 
excepted  to  the  charge  of  the  court ;  and  each  sued  out  a  writ  of 
error. 

Babbit  and  Walker,  for  plaintiffs  in  error  and  defendants  below. 
Riddle  and  Sill,  for  defendants  in  error  and  plaintiffs  below. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.— The  Act  of  the  12th  of  March  1783,  after  desig- 
nating a  tract  for  depreciation  lands,  and  reciting  a  resolution  of 
the  General  Assembly  promising  to  the  officers  and  soldiers  of 
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this  State  who  served  in  the  continental  army  certain  donations 
or  quantities  of  lands  as  set  forth  in  said  resolution,  proceeds,  in 
section  5,  "  That  there  be,  and  it  is  hereby  declared  to  be,  located 
and  laid  off  a  certain  tract  of  country  beginning  at  the  mouth  of 
Mogulbughtiton  creek,  thence  up  the  Allegheny  river  to  the  mouth 
of  Cagnawaga  creek,  thence  due  north  to  the  northern  boundary 
of  this  State,  thence  west  by  the  said  boundary  to  the  northwest 
corner  of  the  State,  thence  south  by  the  western  boundary  of  the 
State  to  the  northwest  corner  of  land  appropriated  by  this  Act  for 
discharging  the  certificates  herein  mentioned  (the  depreciation 
land),  and  thence  by  the  same  lands  east  to  the  place  of  begin- 
ning, which  said  tract  of  country  shall  be  reserved  and  set  apart 
for  the  only  and  sole  use  of  fulfilling  and  carrying  into  execution 
the  said  resolve." 

The  6th  section  enacted,  "  That  no  improvement,  location,  war- 
rant, grant,  right,  title  or  claim  whatsoever,  made  or  procured  by, 
from  or  under  any  Indian  nation  or  nations  of  Indians,  the  late 
proprietaries,  or  any  other  person  or  persons  whatsoever,  for  or 
upon  the  lands  contained  within  the  limits  of  the  two  above  de- 
scribed tracts  of  country,  or  any  part  thereof,  shall  be  valid  or  of 
any  effect  in  law  or  equity,  but  the  same  shall  be  null  and  void  to 
all  intents  and  purposes  whatsoever." 

The  two  next  sections  were  altered  before  the  lands  were 
drawn.  Next,  the  Act  of  the  24th  of  March  1785,  was  passed, 
directing  the  appointment  of  surveyors  and  their  duty  minutely — 
making  drafts  of  the  10  donation  districts,  numbering  the  tracts, 
drawing  for  the  right  to  a  particular  tract,  with  the  number  in 
each  tract  to  serve  to  all  intents  and  purposes  in  lieu  of  recording 
patents.  The  14th  section  gives  the  form  of  the  patent.  The 
16th  section  extends  the  time  within  which  those  entitled  may 
apply,  and  I  may  here  say  this  time  was  extended  by  several  laws 
until  1813.  I  shall  cite  the  17th  section,  however,  which  provided 
that  the  lots  undrawn  within  two  years  (which  I  have  said  was 
repeatedly  extended)  should  "  be  laid  off,  advertised  and  sold 
within  a  reasonable  time,  under  the  direction  of  the  supreme  exe- 
cutive council  for  the  benefit  of  the  State."  This  may  show  that  at 
that  time  it  was  not  intended  that  this  tract  of  country  should  be 
open  to  be  taken  up  on  warrants  and  surveys  from  the  land-office 
in  the  usual  way.  The  two  next  sections  state  that  the  northern 
and  western  lines  of  the  State  had  not  been  run,  but  measures  had 
been  taken  to  have  this  done ;  and  direct  that  lands  remote  from 
these  lines  be  first  surveyed.  On  the  31st  of  March  1785,  the 
legislature  appointed  a  commissioner  to  join  with  New  York  in 
designating  the  line  between  these  two  States.  It  was  completed 
by  the  commissioners  of  the  two  States  and  return  made  the  14th 
of  December  1786,  and  ratified  and  confirmed  by  Act  of  the  29th 
of  September  1789.  (2  Smith's  Laws  510). 

I  will  here  notice  the  acquisition  by  this  State  of  a  tract  of 
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land  on  the  shores  of  Lake  Erie,  designated  as  the  Triangle.  In 
vol.  1  of  Carey  fy  Duane's  Acts  of  Congress,  467,  468,  469,  we  find 
recited  certain  proceedings  of  me  legislature  of  New  York  on  the 
17th  of  February  1780,  authorizing  the  delegates  of  that  State  in 
Congress  to  limit  and  restrict  its  boundary  on  the  west,  both  as 
to  jurisdiction  and  right  of  soil.  On  the  1st  of  March  1781,  page 
471,  the  delegates  in  Congress  of  New  York  limit  and  restrict  the 
boundaries  of  said  State  on  the  western  part  thereof,  with  respect 
to  jurisdiction  as  well  as  pre-emption  of  soil,  by  a  meridian  line 
from  the  45th  degree  of  north  latitude  through  the  westerly  bend 
or  inclination  of  Lake  Ontario ;  with  a  provision  that  it  shall  be  20 
miles  west  of  the  river  Niagara.  13th  of  November  1784 — ibid, 
page  482,  we  find  recited  an  Act  of  the  legislature  of  Massachu- 
setts, authorizing  her  delegates  in  Congress  to  release  to  the  United 
States  such  tract  of  country  as  lies  between  the  Hudson  and  Mis- 
sissippi rivers.  19th  of  April  1785,  her  delegates  in  Congress  do 
release  to  the  United  States  all  right  of  jurisdiction  and  soil  to  all 
west  of  a  meridian  line  described  in  the  same  words  as  in  the  ces- 
sion by  New  York.  In  same  book,  575,  on  the  29th  of  August 
1788,  we  find  a  report  recites  that  the  board  of  treasury  on  the 
6th  of  June  1788  had  made  a  contract  with  Pennsylvania  for  the 
tract  bounded  east  by  New  York,  south  by  Pennsylvania,  and 
north  and  west  by  Lake  Erie.  And  on  the  4th  of  September 
1788,  it  was  resolved,  "  that  the  United  States  do  relinquish  and 
transfer  to  Pennsylvania  all  their  right,  title  and  claim  to  the  go- 
vernment and  jurisdiction  of  said  land  for  ever:  and  it  is  declared 
and  made  known  that  the  laws  and  public  Acts  of  Pennsylvania 
shall  extend  over  every  part  of  said  tract,  as  if  the  said  tract  had 
been  originally  within  the  charter  bounds  of  said  State." 

By  an  Act  of  2d  October  1788,  the  sum  of  £1200  was  appro- 
priated to  purchase  the  Indian  title  to  the  tract  on  Lake  Erie, 
contracted  to  be  sold  to  Pennsylvania  by  the  United  States.  By 
an  Act  of  13th  April  1791,  the  governor  was  authorized  to  com- 
plete the  contract  with  the  United  States,  which  was  done  on  the 
3d  March  1792,  and  the  consideration,  $151,540,  paid.  Before 
this  could  be  completed,  the  meridian  line  designating  the  western 
limit  of  New  York  had  been  run,  and  the  monument  stone  at  Lake 
Erie  set  up  on  23d  August  1790.  4  Bioren  4*  Carey  102  is  a  sup- 
plement to  the  laws  relating  to  donation  lands,  dated  30th  Septem- 
ber 1791.  The  preamble  recited  that  since  the  line  between  New 
York  and  Pennsylvania  had  been  run,  some  of  the  donation  lands 
had  fallen  within  the  State  of  New  York,  whereby  the  intentions 
of  the  legislature  had  been  frustrated  and  some  of  the  objects  of 
its  bounty  disappointed.  It  provided  "  that  the  surveyor-general 
is  authorized  to  ascertain  and  report  to  the  governor  as  soon  as 
may  be  what  number  of  patents  have  been  granted  by  this  Com- 
monwealth for  lands  of  the  description  aforesaid  which  have  fallen 
in  the  State  of  New  York,  together  with  the  number  of  acres 
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contained  in  each  patent,  and  the  names  of  the  persons  who  ob- 
tained the  same ;  on  which  report  being  made,  the  governor  was 
required  to  cause  the  report  to  be  printed  in  at  least  three  news- 
papers in  the  city  of  Philadelphia,  giving  notice  to  all  persons  to 
apply  before  the  1st  day  of  December  next,  on  which  day  the 
surveyor-general  is  empowered  and  enjoined  to  ascertain  by  lot  in 
such  manner  as  shall  be  prescribed  by  the  governor  the  order  of 
priority  according  to  which  the  persons  who  shall  have  then  ap- 
plied shall  proceed  to  choose  other  lands  instead  of  those  which 
they  have  thus  lost." 

"  Sect.  2.  The  several  persons  who  have  thus  applied  shall,  ac- 
cording to  the  priority  fixed  by  virtue  of  the  preceding  section, 
choose  a  lot  or  lots  containing  the  like  quantity  of  acres  with  the 
lot  or  lots  they  have  lost,  out  of  any  of  the  tracts  already  sur- 
veyed, and  not  otherwise  disposed  of,  within  that  part  of  the  State 
appropriated  as  a  donation  to  certain  officers  and  soldiers  by  an 
Act,  &c.,"  (referring  to  the  Act  first  cited). 

"  Sect.  3.  When  the  persons  aforesaid  have  made  their  choice, 
patents  for  the  same  shall  be  respectively  granted  to  them  without 
any  fee,  provided  that  no  individual  shall  be  entitled  to  receive 
such  patent  or  patents  until  he  has  previously  returned  the  patent 
or  patents  formerly  granted  to  him  for  lands  that  have  fallen  in 
the  State  of  New  York,  that  the  same  may  be  cancelled,  and  also 
given  a  quit-claim  to  the  Commonwealth  for  any  compensation 
he  may  be  entitled  to  for  the  loss." 

In  this  place  I  introduce  the  Act  of  3d  April  1792,  which  after 
a  preamble,  and  after  stating  the  future  prices  of  lands  in  the  pur- 
chase of  1768  and  1784,  proceeds  in  the  third  section — "  after  the 
passing  of  this  Act,  all  other  lands  belonging  to  this  Commonwealth 
and  within  the  jurisdiction  thereof,  and  lying  north  and  west  of 
the  Ohio,  Allegheny,  and  Conewango  Creek,  excepting  such  parts 
thereof  as  have  heretofore  been  or  shall  hereafter  be  appropriated 
to  any  public  or  charitable  use,  shall  be  and  are  hereby  offered 
for  sale,"  &c. 

Seven  days  after,  on  10th  April  1792,  they  passed  a  law  recit- 
ing that  but  few  had  applied  under  the  Act  of  30th  September 
1791,  and  directing  "another  advertisement  by  the  governor  in 
Philadelphia,  Lancaster,  Chambersburg,  York,  Harrisburg,  Car- 
lisle and  Pittsburgh,  giving  notice  to  all  persons  to  apply  on  1st 
July  next."  (3  Smith  110),  9th  April  1793,  officers  and  soldiers 
whose  lots  had  fallen  within  the  State  of  New  York  who  had  not 
drawn  and  got  patents  under  the  previous  laws  were  provided  for. 
The  officers  of  the  land-office  were  to  proceed  as  if  the  officer  or 
soldier  were  present,  and  draw  numbers  for  all  whose  lots  had 
fallen  in  New  York,  and  on  the  application  of  any  one  he  was  to 
choose  out  of  the  lots  so  drawn  in  the  order  in  which  they  should 
severally  apply.  (3  Smith  233),  17th  April  1795,  comptroller- 
general  to  make  a  list  of  all  officers  and  soldiers  who  have  not 
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heretofore  drawn ;  proceedings  directed  to  draw  for  all  present  or 
absent  who  have  not  heretofore  drawn ;  patents  to  issue,  and  time 
of  application  one  year ;  those  out  of  the  State  two  years ;  those  in 
the  army  three  years;  and  after  the  expiration  of  the  periods 
aforesaid,  so  much  of  the  donation  lands  for  which  no  application 
shall  have  been  made,  may  be  disposed  of  in  suck  manner  as  the 
legislature  shall  in  future  by  law  direct. 

It  would  seem  there  was  no  drawing  for  all  who  had  never  ap- 
plied. (3  Smith  383),  llth  April  1799,  the  same  proceedings 
again  directed ;  time  for  application  extended,  and  then  this  sec- 
tion— "  That  on  the  1st  May  1800  the  powers  herein  granted  shall 
cease ;  no  lots  for  donation  lands  shall  afterwards  be  drawn ;  and 
the  residue  of  the  land  heretofore  appropriated  for  satisfying 
claims  to  donations  shall  revert  to  the  Commonwealth,  and  be 
disposed  of  in  such  manner  as  shall  be  directed  by  law  in  relation 
to  other  lands  the  property  of  the  State. 

At  that  time  vacant  land  could  only  be  obtained  by  actual  set- 
tlement. It  would  seem  there  had  been  great  negligence  in  those 
directed  to  draw  by  the  Acts  recited,  for  on  23d  February  1801, 
(3  Smith  467),  another  law7  was  enacted  making  provision  for  those 
whose  lots  had  fallen  into  the  State  of  New  York,  a  list  of  whom 
was  to  be  made,  and  also  a  list  of  the  number  of  lots  reserved  in 
lieu  thereof,  to  which  were  to  be  added  eight  undrawn  lots  from 
any  district  the  applicant  might  choose,  and  from  these  the  appli- 
cant might  choose  any  lot ;  also  to  make  a  list  of  those  who  under 
former  laws  had  not  received  patents,  and  making  it  the  duty  of  the 
secretary  of  the  land-office,  on  application,  to  make  out  patents. 

On  the  2d  April  1802,  (3  Smith  505),  we  find  further  legislation 
in  an  Act  to  complete  the  benevolent  intention  of  the  legislature 
of  this  Commonwealth,  by  distributing  the  donation  lands  to  all 
who  are  entitled  thereto.  It  recites  that  many  who  are  entitled 
have  not  applied ;  that  among  the  lots  in  the  tenth  district,  which 
the  owners  have  released  and  drawn  other  lots  in  lieu  of  them, 
many  are  still  in  Pennsylvania,  and  many  lots  in  other  districts 
have  not  yet  been  drawn  nor  appropriated;  and  it  directs  all  these 
numbers  to  be  written  on  papers  of  the  same  size,  and  put  in  boxes 
by  the  land-officers,  and  shaken  before  each  drawing ;  and  on  the 
application  of  any  person  entitled,  he  shall  draw  one  or  more 
numbers  to  complete  the  quantity  to  which  he  shall  be  entitled  ; 
the  person  first  applying  to  be  entitled  to  the  first  draft,  and  a 
patent  or  patents  to  be  made  to  him  free  of  expense — "  Provided, 
that  no  lot  to  be  drawn  or  patent  to  issue  in  pursuance  of  this  Act 
shall  interfere  with  or  defeat  any  prior  title  which  may  have  been 
acquired  under  the  authority  of  any  former  law  of  the  Common- 
wealth." 

Sect.  11.  The  surveyor-general  is  directed  to  have  a  survey 
made  at  the  expense  of  the  State  in  such  manner  as  to  ascertain 
with  accuracy  all  lots  within  the  10th  donation  district  which 
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have  been  reported  as  having  fallen  in  the  State  of  New  York, 
and  as  such  returned,  and  which  may  still  be  within  the  State  of 
Pennsylvania,  or  in  the  Triangle  purchased  from  Congress,  and  also 
to  procure  returns  of  all  the  other  lots  which  are  in  the  general 
drafts  of  other  donation  districts,  and  which  are  not  otherwise 
appropriated ;  and  also  to  divide  large  into  smaller  lots,  which 
said  released  lots  or  other  lots,  as  soon  as  the  survey  of  them  is 
made  and  returned,  shall  be  made  use  of  to  supply  the  boxes  men- 
tioned in  the  foregoing  section,  with  a  sufficient  number  of  tickets 
to  carry  the  design  of  the  Act  completely  into  effect.  By  the  last 
section,  no  application  for  donation  land  shall  be  admitted,  and  no 
patent  for  such  land  already  applied  for  shall  be  granted,  unless 
such  patent  is  demanded  within  one  year.  But  the  time  was  ex- 
tended for  one  year  by  the  Act  of  1st  April  1803,  and  one  year 
more  by  Act  of  29th  March  1804.  Other  Acts  continued  it  till  1st 
of  April  1810. 

To  understand  the  next  Act,  it  must  be  known  that  in  a  former 
law  directing  the  surveys  of  the  donation  lands,  provision  had  been 
made  for  an  agent  to  explore  the  donation  reservation,  and  to  re- 
port whether  any,  and  if  any,  what  parts  of  it  were  not  susceptible 
of  cultivation,  and  the  lots  in  such  parts  were  not  to  be  put  into 
the  wheel  to  be  drawn.  So  much  of  the  second  district  was  reported 
not  susceptible  of  cultivation  that  it  was  called  the  struck  district. 
But  many  who  had  never  been  in  the  army  settled  on  it  and  made 
valuable  improvements,  on  what  was  in  fact  good  land.  The  lots 
surveyed  there  were  put  in  the  wheel  under  the  last  Act,  and 
drawn,  and  the  soldier  would  have  the  expense  and  delay  of  a 
lawsuit  to  encounter  before  he  got  possession.  On  the  25th  of 
March  1805,  (4  Smith  223-4),  it  was  enacted  that  it  should  be  the 
duty  of  the  land-officers  to  take  out  of  the  wheel  all  tickets  for 
donation  lots  in  the  easternmost  part  of  the  second,  (commonly 
called  the  struck),  district,  which  tickets  shall  not  again  be  put  in 
the  wheel,  but  said  lands  shall  be  reserved  for  and  granted  to 
those  who  may  have  settled  the  same  agreeably  to  Act  of  3d  April 
1792 ;  and  all  such  settlers  who  shall  fully  comply  with  the  provi- 
sions of  said  Act,  and  the  subsequent  Acts  relative  to  the  disposal 
of  vacant  lands  of  this  Commonwealth,  shall  obtain  patents  for 
the  same  in  the  usual  manner ;  and  the  officers  of  the  land-office, 
on  the  application  of  any  person  holding  donation  lands  by  patent 
within  the  bounds  aforesaid,  or  within  the  part  called  the  Triangle, 
and  such  applicant  releasing  his  or  her  patent  or  patents  to  the 
Commonwealth,  shall  have  another  unappropriated  lot  or  lots  of 
equal  quantity,  which  said  lot  or  lots  shall  be  patented  to  the  per- 
son so  releasing,  in  the  usual  manner,  free  of  expense. 

In  the  Act  of  1802,  the  direction  to  put  in  the  wheel  all  undrawn 
lots,  had  been  understood  to  require  putting  into  the  wheel  the 
lots  lying  in  the  parts  rejected  or  struck :  much  of  these  tracts  of 
country  had  been  settled,  and  there  conflicting  titles  would  occur. 
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The  soldier  might  avoid  this  by  releasing  his  lot  drawn,  but  he 
was  not  bound  to  release. 

The  next  observation  arising  on  this  law  is,  that  the  legislature 
considered  the  settlement  on  the  lands  within  the  tract  of  country 
reserved  for  officers  and  soldiers  was  illegal,  and  gave  no  title 
until  this  law  sanctioned  them ;  which  it  did,  if  the  soldier  or  officer 
released ;  but  it  was  only  actual  settlers  under  the  law  of  1792  or 
1794  to  whom  they  were  confirmed. 

The  last  Act  of  Assembly  which  seems  to  require  notice,  is  dated 
the  26th  of  March  1813,  (6  Penn.  Laws  64) :  it  enacts,  that  any 
person  who,  previous  to  the  passing  of  this  Act,  has  made  an  im- 
provement and  actual  settlement  on  a  tract  of  land  which  shall 
remain  undrawn  on  the  1st  of  October  next,  and  any  person  who 
after  the  1st  of  October  next  shall  make  an  improvement  and 
actual  settlement  on  an  undrawn  tract  of  donation  land,  erect  a 
house,  reside  three  years  and  clear  and  fence  10  acres,  and  make 
proof  thereof  before  a  judge  or  justice  of  the  peace  of  the  county, 
and  produce  a  certificate  of  the  deputy-surveyor  of  the  number 
of  the  tract  on  which  he  is  settled,  shall  be  entitled  to  a  patent  on 
paying  $1.50  per  acre,  with  interest  from  three  years  after  the 
date  of  his  settlement.  By  an  Act  of  the  25th  of  February  1819, 
the  price  to  be  paid  to  the  State  by  those  who  have  settled  or 
shall  settle  on  a  tract  of  undrawn  donation  land,  is  reduced  to 
fifty  cents  an  acre,  bearing  interest  after  three  years  from  the  date 
of  the  settlement. 

By  these  Acts,  we  see  that  the  legislature  again  recognise  that 
the  tract  of  country  set  apart  for  donation  was  not  open  for  those 
who  had  taken  warrants  or  made  actual  settlements  under  the 
Act  of  the  3d  of  April  1792.  The  price,  instead  of  $20  per  100 
acres,  is  to  be  first  81.50  per  each  acre,  and  then  50  cents  per 
acre ;  and  this  only  as  to  undrawn  donation  tracts.  As  to  such 
tracts  as  had  been  drawn,  they  make  no  provision.  They  seem 
to  have  been  uniformly  considered  as  much  out  of  the  power  of 
the  legislature  as  any  other  land  for  which  a  patent  had  been 
granted.  There  was  at  times,  and  under  particular  circumstances, 
an  option  given  to  the  soldier  to  release  and  draw  another  tract; 
and  if  he  did  so,  and  gave  up  his  first  patent  and  took  another, 
this  to  be  sure  was  binding  on  the  State  and  the  soldier ;  but  this 
was  never  compulsory  on  the  soldier  or  obligatory  on  him  until 
he  surrendered  his  first  patent  and  took  a  new  one.  There  was 
a  time  when  the  board  of  property  was  directed  to  draw  for  ab- 
sent soldiers,  and  grant  patents  to  any  soldier  who  applied  for  the 
tract  so  drawn  for  him ;  but  this  was  abandoned,  and  by  the  Act 
of  1802,  all  those  numbers  so  drawn  and  for  which  patents  had  not 
been  taken,  were  put  back  in  the  wheel;  as  this  direction  is 
expressly  given  as  to  those  donation  tracts  which  lay  in  the 
Triangle. 

On  a  careful  view  and  review  of  all  the  Acts  of  Assembly  relat- 
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ing  to  donation  lands,  I  can  find  nothing  which  gives  any  colour 
to  the  idea  that  the  legislature  ever  assumed  or  intended  to  assume 
any  power  or  authority  over  a  tract  of  land  drawn  by  and  patent- 
ed to  a  soldier  or  officer.  Where  the  lot  of  any  one  fell  in  New 
York  on  running  the  State  line,  they  granted  another  instead  of 
it.  But  it  was  argued  here  and  seems  to  have  been  assumed  by 
the  court  below,  that  the  legislature  considered  the  lots  which  fell 
in  the  Triangle  in  the  same  situation  as  those  which  fell  in  New 
York.  The  language  of  the  laws  does  not  say  so.  And  as  those 
lots  in  New  York  are  mentioned  in  several  laws,  and  the  Triangle 
never  mentioned  expressly  before  the  Act  of  1802,  and  then  the 
undrawn  lots  in  the  Triangle  are  directed  to  be  put  into  the  wheel 
to  supply  lots  for  those  who  had  lost  lots  in  New  York,  or  who 
had  not  yet  drawn  any  lot,  there  is  no  colour  for  supposing  the 
legislature  meant  anything  but  what  they  said.  We  must,  from 
the  respect  due  to  the  legislature,  suppose  they  did  know  some 
lots  had  fallen  in  the  Triangle.  In  point  of  fact  it  is  certain  they 
did  know  it.  They  had  ratified  and  confirmed  the  line  in  1789 — 
about  the  same  time  they  had  purchased  from  the  Indians.  The 
Triangle  had  been  surveyed  and  then  paid  for  in  March  1792,  just 
one  month  before  the  Act  of  the  3d  of  April  1792,  by  which  these 
lands  were  reserved  for  officers  and  soldiers.  Where  a  party  sells 
land  to  which  he  has  only  a  defective  title,  and  he  afterwards 
acquires  a  valid  title,  it  enures  to  his  vendee.  The  legislature 
and  the  courts  knew  and  acted  on  this.  The  western  line  of 
Pennsylvania  was  to  run  parallel  to  the  Delaware  —  where  it 
would  have  run  will  never  be  known  now — but  under  the  appli- 
cation of  the  3d  of  April  1769,  and  under  warrant  from  the  land- 
office,  a  large  portion  of  this  county  and  still  larger  portion  of 
Washington,  had  been  appropriated  as  in  this  State,  which  never- 
theless was  clearly  in  Virginia.  After  the  treaty  with  Virginia, 
that  county  became  Pennsylvania,  and  it  never  was  imagined 
that  all  titles  acquired  from  the  State  previous  to  that  treaty, 
were  made  void  by  it.  Though  these  applications  and  warrants 
were  laid  out  of  the  State,  and  therefore  invalid  until  that  treaty, 
instead  of  being  destroyed  and  made  worthless  by  the  treaty,  it 
made  them  valid  and  secure.  This  has  never  been  denied.  The 
only  exception  to  the  law  as  above  stated,  arose  on  Acts  of  Assem- 
bly, which  to  prevent  intrusion  on  Indian  lands,  leading  to  blood- 
shed, made  all  purchases  from  Indians  and  surveys  on  Indian  lands 
absolutely  void  —  nay,  criminal ;  but  those  laws  only  applied  to 
individuals.  The  State  could  and  did  purchase  from  Indians,  and 
the  very  tract  of  country  in  question  was  set  apart  for  donation 
land  in  1783,  though  it  was  not  purchased  from  the  Indians  until 
1784  and  1789. 

I  do  not  rely  on  it,  nor  is  it  necessary  to  the  decision  of  this 
cause ;  but  the  Population  Company  knew  there  were  donation 
lands  within  the  Triangle,  and  left  a  space  (larger  than  the  inter- 
iv.— 21  o* 
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ference  which  gives  rise  to  this  suit)  as  being  covered  by  donation 
surveys.  To  be  sure,  when  they  found  it  was  not  donation  land, 
they  since  appropriated  it ;  but  it  shows  the  present  claim  is  an 
after  thought,  and  by  those  who  had  notice. 

The  claim  of  the  plaintiffs  in  this  suit  is  founded  on  a  warrant 
dated  the  13th  of  April  1792,  surveyed  the  14th  of  June  1794,  and 
patented  to  the  trustees  of  the  Population  Company  on  the  8th  of 
May  1806,  and  the  title  deduced  to  the  present  plaintiffs.  The 
defendants  claim  a  right  to  two  tracts  of  donation  land,  viz.  209 
drawn  by  Robert  Pendegrass  and  patented  to  him,  and  208  drawn 
by  and  patented  to  William  Gray.  It  was  shown  and  admitted 
that  the  whole  of  209  and  part  of  208  were  north  of  what  was 
fixed  as  the  State  line ;  in  other  words,  were  in  the  Triangle  pur- 
chased as  above,  after  the  donation  tracts  had  been  surveyed, 
drawn  by  and  patented  to  the  soldiers.  And  first  as  to  No.  208 
drawn  and  patented  to  William  Gray.  It  is  recited  in  more  than 
one  Act  of  Assembly,  that  several  soldiers  had  released  their  tracts 
under  the  idea  that  they  had  fallen  into  the  State  of  New  York, 
which  were  afterwards  found  not  to  be  in  the  State  of  New  York. 
Isaac  Ferree,  the  assignee  of  William  Gray,  not  only  released,  but 
drew  another  lot  in  another  district,  gave  up  his  patent  for  lot 
No.  208  in  10th  district,  and  got  a  patent  for  the  second  drawn 
lot.  Without  doubt  his  patent  will  give  a  good  title  (unless  lost 
in  some  way)  to  the  second  drawn  lot ;  and  the  lot  in  question 
became  for  aught  we  see  an  undrawn  donation  lot :  but  there  was 
never  any  law  which  authorized  it  to  be  appropriated  by  warrant 
and  survey.  It  may  be  held  by  improvement  and  actual  settle- 
ment continued,  and  payment  of  50  cents  an  acre  to  the  State. 
In  1836,  Amos  Walker,  who  had  settled  on  it  in  1816,  and  resided 
on  it  ever  since,  and  claimed  and  paid  taxes  for  the  whole  dona- 
tion tract  208,  got  a  patent  from  the  commonwealth  for  it  as  dona- 
tion tract  208,  undrawn  and  held  by  actual  settlement  and  con- 
tinued residence,  and  in  1837  he  conveyed  the  northern  part 
(which  is  the  part  in  dispute)  to  Myers,  one  of  the  defendants. 

Before  Walker  went  on  to  this  tract,  the  Act  of  1813  had  been 
passed,  allowing  any  person  to  take  possession  of  an  undrawn 
donation  lot,  and  giving  such  person  a  right  to  such  lot  on  the 
terms  in  the  Act  as  before  recited.  Twenty-one  years  he  and 
those  under  him  have  been  in  continued  possession,  claiming  and 
paying  taxes  for  the  whole  lot,  although  they  have  not  cleared 
and  fenced  the  whole  of  it.  The  question  as  to  how  much  an 
actual  settler  can  hold,  has  been  a  subject  of  discussion,  and  the 
decisions  were  first  that  he  held  400  acres.  Pederick  v.  Searle, 
(5  Serg.  4-  Rawle  236) ;  Overfield  v.  Christie,  (7  Serg.  #  Rawle 
172).  Then  came  Miller  v.  Shaw,  (Ibid  129),  and  a  succession  of 
cases.  In  M'Call  v.  Nedy,  (3  Watts  69),  these  decisions  were 
shaken.  In  Altemus  v.  Criswell,  Judge  Kennedy  announced  the 
deliberate  opinion  of  all  the  judges,  that  the  statute  protected  the 
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usual  quantity  of  woodland,  if  designated  and  publicly  known,  as 
much  as  it  protected  the  house  and  fields.  This  is  not  likely  to 
be  changed — for  on  any  other  construction,  the  woodland  may  be 
taken  on  a  warrant  and  survey  one  hundred  years  old,  though  the 
improvement  title  has  passed  through  two  or  three  generations 
and  as  many  sales. 

But  another  objection  was  made.  It  was  said  the  old  State  line 
passes  through  this  tract,  and  an  improvement  could  not  include 
lands  on  both  sides  of  it.  This  is  a  mistake  of  fact.  There  was 
no  State  line  then,  nor  has  there  been  since  the  Triangle  was 
ceded  to  Pennsylvania  in  1788  and  1792;  and  this  improvement 
began  in  1816,  when  Lake  Erie  had  at  that  part  been  long  the 
northern  line  of  the  State.  We  are  familiar  with  this.  A  county 
has  known  lines ;  but  a  new  county  is  erected  and  the  old  lines 
are  changed ;  and  after  this  the  old  lines  have  no  effect  on  titles  to 
be  acquired,  further  than  they  may  be  of  use  in  designating  local- 
ity. I  have  already  stated  the  fact,  that  if  a  donation  tract  fell 
partly  or  wholly  into  the  Triangle,  it  did  not  destroy  the  title, 
unless  the  soldier  released  it  and  gave  up  his  patent  for  it,  and 
accepted  another  patent  for  another  tract.  As  to  this  tract,  the 
judgment  of  the  court  below  is  affirmed. 

Next,  as  to  donation  tract  No.  209,  drawn  by  Robert  Pendegrass. 
By  the  general  draft  of  the  10th  district,  under  seal  of  office,  it 
appears  that  in  the  surveyor-general's  office  this  tract  has  inserted 
in  it,  and  in  1818  (how  long  before  we  do  not  know,  probably 
from  1786),  Stephen  Loudon,  assignee  of  Robert  Pendegrass. 
It  also  appears  that  on  the  8th  of  December  1794,  when  the 
officers  of  the  land-office  had  met  to  permit  soldiers  to  draw,  and 
when  the  assignee  of  William  Gray  did  release  and  draw  and  take 
a  new  patent,  as  before  stated,  that  another  tract  was  drawn  in 
another  district  for  Pendegrass.  The  land  officers  at  that  time 
drew  for  absent  soldiers — whether  Pendegrass  was  present  and 
drew,  or  the  land  officers  drew  for  him,  does  not  appear.  There 
is  no  mention  of  his  assignee,  and  no  entry  that  he  released,  gave 
up  his  old  patent,  and  accepted  another  for  the  tract  then  drawn, 
as  there  is  in  the  case  of  Gray ;  and  as  it  was  expressly  enjoined 
on  the  officers  to  make  an  entry  of  it,  if  he  had  released  and  taken 
a  new  patent,  we  must  here  take  it  he  never  did  so.  No.  209  is 
then  before  us  a  drawn  and  patented  tract,  and  aliened  to  Stephen 
Loudon ;  and  as  such  was  taxed  regularly  and  sold  and  a  deed  to 
John  Coover,  as  is  stated  in  the  paper-book  and  opinion  of  the 
court.  There  is  no  objection  of  any  irregularity  in  the  assess- 
ment and  sale.  In  this  case,  Coover  purchased  at  commissioners' 
sale  for  taxes  in  1832;  not  exactly  proved  when  he  took  possession. 
It  is  not,  however,  material.  The  plaintiffs  have  no  right  by 
their  warrants  and  surveys  to  any  tract  drawn  by  any  soldier  or 
officer ;  and  they  cannot  recover  from  any  one  in  possession  of 
such  tract  by  transfer  from  such  soldier,  whether  the  transfer  is 
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by  conveyance  from  him  directly,  or  as  in  this  case,  by  legal 
process. 

The  judgment,  according  to  the  finding  of  the  jury  and  direc- 
tion of  the  court,  as  to  lot  209,  was  for  the  plaintiff  below.  This 
part  of  the  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


M'Call  against  Himebaugh. 

The  location  of  the  10th  donation  district,  so  far  as  the  same  fell  within  the 
Triangle,  although  prior  to  the  acquisition  of  the  territory  by  the  State  of  Penn- 
sylvania, was  not  void ;  but  the  subsequent  purchase  of  it  by  the  State  confirmed 
the  location  and  titles  under  it,  for  all  the  purposes  of  assessment  and  sale  of  the 
lands  as  unseated  for  the  payment  of  taxes. 

The  Act  of  1815,  on  the  subject  of  the  sale  of  unseated  lands  for  the  payment 
of  taxes,  is  not  a  repeal  of  the  Act  of  1804,  but  only  of  so  much  of  it  as  is  altered 
or  supplied  :  the  limitation,  therefore,  of  five  years,  contained  in  the  third  section 
of  the  Act  of  1804,  is  in  full  force. 

ERROR  to  the  District  Court  of  Erie  county. 

This  was  an  action  of  ejectment  by  Sarah  M'Call  and  others 
against  Peter  Himebaugh,  William  B.  Weed,  Elymas  Vancurin 
and  Frederick  Shade,  and  was  in  its  facts  and  circumstances  so 
like  the  preceding  case,  as  to  require  no  further  statement  than 
that  contained  in  the  opinion  of  the  court.  It  was  also  argued  by 

Riddle  and  Sill,  for  plaintiffs  in  error. 
Babbit  and  Walker,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  plaintiffs  claimed  as  in  the  preceding  case  of 
M'Call  v.  Coover,  on  a  warrant  to  Gunning  Bedford,  dated  13th 
of  April  1794,  surveyed  in  1794,  400  acres,  and  patented  30th  July 
1799,  and  this  title  deduced  to  the  plaintiffs.  The  defendants 
showed  a  conveyance  from  the  Population  Company,  through 
whom  the  plaintiffs  claimed,  to  Peter  Himebaugh  for  100  acres, 
part  of  the  tract  described  in  plaintiff's  writ.  This  did  not  adjoin 
the  part  really  in  dispute.  The  jury  found  for  defendant  Peter 
Himebaugh  for  this,  and  to  this  there  is  no  objection  from  any 
quarter.  The  defendants  showed  a  donation  tract  No.  190,  drawn 
by  and  patented  to  Alexander  Simonton.  It  was  shown  and  ad- 
mitted that  this  tract  lay  within  the  Triangle,  (purchased  as  recited 
in  the  last  case),  and  was  surveyed  and  returned,  and  drawn  and 
patented,  before  the  land  covered  by  it  was  purchased  from  the 
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Indians,  and  ceded  to  Pennsylvania  by  the  United  States.  The 
defendants  claimed  under  a  sale  for  taxes. 

There  were  a  series  of  objections  to  the  papers  next  offered 
which  ought  never  to  have  been  made.  The  bills  of  exceptions 
taken  were  never  mentioned  here.  The  court-house  and  offices, 
including  the  commissioners'  office,  together  with  all  papers  in 
them,  were  burned  in  1823.  It  is  time  to  cease  calling  witnesses 
to  prove  so  notorious  a  fact,  especially  as  there  is  an  Act  of  As- 
sembly stating  it,  and  providing  for  a  new  one,  and  for  testimony 
to  supply  the  lost  records.  The  commissioners'  deed  recited  a  sale 
for  unpaid  taxes  from  1806  to  1819  inclusive,  amounting  to  843.58, 
and  costs  $3.87,  due  on  donation  tract  190,  in  the  name  of  Alexan- 
der Simonton,  sold  to  John  H.  Kerr,  on  12th  of  June  1820,  for 
$47.50.  The  defendants,  (except  Himebaugh  as  to  his  100  acres 
bought  from  plaintiff),  were  admitted  in  the  argument  here  and 
by  the  charge  of  the  court,  to  claim  under  John  H.  Kerr  in  this 
way — the  records  of  assessments,  &c.  were  burned  in  1823,  but 
for  the  years  1824  and  1825  it  was  assessed  still  as  No.  190,  in 
the  name  of  Alexander  Simonton,  and  in  1826  and  1827  in  the 
name  of  John  H.  Kerr;  and  it  was  sold  in  1828  to  Peter  Hime- 
baugh for  $187  taxes  and  costs,  $29.80  paid,  and  a  bond  given  for 
the  balance.  They  then  gave  in  evidence  a  deed  from  Peter  Hime- 
baugh, dated  llth  of  April  1831,  to  William  B.  Weed,  for  part  of 
the  tract  No.  190,  also  a  deed  from  Peter  Himebaugh  to  Joseph 
Patterson,  16th  of  April  1831,  and  a  deed  from  Patterson  to  Ely- 
mas  Vancurin  for  another  part  29th  of  January  1833 ;  and  that 
Weed  and  Vancurin  took  possession  immediately  under  their 
deeds,  and  made  valuable  improvements. 

There  was  then  much  testimony  about  a  deed  from  Patterson  to 
Honaker  for  the  residue  of  the  tract  No.  190.  There  was  proof 
of  the  drawing  and  execution  of  the  deed,  and  that  Honaker  took 
possession  and  lived  on  it  three  or  four  years,  and  made  a  deed  to 
Shade  in  1836,  which  was  offered  in  evidence,  and  that  Shade  lived 
on  it  ever  since  1836 ;  but  as  the  court  thought  there  had  not  been 
enough  of  search  made  of  Patterson  and  Honaker,  who  had  moved 
out  of  the  State,  and  Shade  was  not  present  to  prove  that  he  had 
not  and  never  had  the  deed  from  Patterson  to  Honaker,  the  court 
said  all  this  parol  proof  did  not  deduce  the  title.  This  was  not 
error,  though  perhaps  it  is  immaterial  whether  defendants  are 
Patterson's  tenants,  or  alienees,  so  far  as  respects  the  rights  of 
plaintiffs. 

The  plaintiffs  then  showed  they  had  paid  taxes  for  their  tract, 
which  included  a  large  portion  of  No.  190,  for  the  years  1806  to 
1827  inclusive,  except  the  years  1807,  1808,  and  1812;  now  these 
are  three  of  the  years  for  the  unpaid  taxes  of  which  it  was  sold  in 
1820 ;  and  it  has  been  held  that  if  the  taxes  of  any  year  are  unpaid, 
the  sale  will  be  good  though  the  tract  has  been  settled  and  paid  taxes 
as  such  for  six  or  seven  years.  Robinson  v.  Williams,  (6  Watts  281 ),  a 
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case  which  I  never  think  of  without  wishing  for  some  legislative 
provision  against  bringing  up  old  neglected  taxes  against  an  inno- 
cent purchaser. 

The  defendants  proposed  certain  points  of  law  applicable  to  the 
case.  1.  That  the  tract  in  question  having  been  drawn  and  per- 
haps patented  to  Alexander  Simonton,  and  so  appearing  on  the 
general  draft  of  donation  district  No.  10,  is  such  a  right  in  him  as 
made  it  the  subject  of  taxation.  2.  That  being  a  subject  of  taxa- 
tion, it  might  be  sold.  3.  That  the  sale  in  1820  to  Kerr,  being 
among  other  years  for  1807,  1808,  and  1812,  when  plaintiff  had 
paid  no  taxes  for  those  years,  vested  the  title  to  No.  190  in  Kerr, 
and  not  giving  a  bond  for  four  or  five  cents  overplus  after  paying 
taxes  and  costs,  did  not  avoid  the  sale.  4.  That  if  the  jury  believe 
the  defendants  or  any  of  them  have  been  in  actual  possession, 
continued  more  than  five  years  under  a  title  from  a  sale  for  taxes, 
the  plaintiffs  cannot  recover  against  any  of  them  so  in  continued 
possession  more  than  five  years  before  commencement  of  this  suit. 
5.  That  if  the  plaintiffs  recover,  the  defendants  are  liable  to  pay 
for  their  improvements. 

The  court  having  repeated  the  charge  given  in  the  last  case, 
which  gave  a  history  of  the  proceedings  respecting  the  donation 
tracts  and  the  purchase  and  title  to  the  Triangle,  which  is  in  sub- 
stance the  same  as  far  as  it  goes  with  that  given  by  me  in  the 
preceding  case,  proceeded  to  answer  the  points  proposed  by  de- 
fendants, and  answered  the  three  first  in  the  negative.  The  court 
had  in  the  hurry  of  the  trial  assumed  first,  that  the  Acts  of  Assem- 
bly forbidding  individuals  to  purchase  from  the  Indians  or  settle 
on  Indian  land,  applied  to  the  State.  It  never  did  in  letter  or 
spirit  apply  to  the  late  proprietary  or  to  the  State ;  if  it  had  pre- 
vented the  State  from  purchasing,  the  lands  must  have  continued 
the  property  of  the  Indians  to  this  day.  And  in  connection  with 
this  it  was  said  all  surveys  made  under  a  direct  law  of  the  State 
were  absolutely  void,  and  that  the  titles  on  patents  where  the  con- 
sideration of  service  and  toil  and  blood  had  been  fully  paid,  were 
so  void,  that  the  subsequently  acquired  title  did  not  enure  to  the 
use  of  the  person  deriving  the  title  under  patent  from  the  State. 
It  was  overlooked  that  the  State  could  have  taken  and  sold  these 
lands  without  purchasing  them  from  the  Indians,  and  in  fact  did 
appropriate  the  lands  in  the  whole  10  districts  for  donation  a  year 
before  they  were  purchased  from  the  Indians. 

The  next  error  was  in  supposing  that  the  law  making  provision 
for  those  soldiers  whose  lots  fell  in  New  York,  applied  with  equal 
force  to  those  which  were  not  in  New  York,  but  in  the  Triangle. 
The  words  do  not  include  them,  and  a  full  examination  of  all  the 
Acts  of  Assembly  has  shown  there  was  no  intention  to  put  them 
in  the  same  situation.  It  must  be  remembered  it  was  not  the  land 
surveyed  and  patented  to  soldiers  and  officers  which  was  excepted 
from  appropriation  by  common  warrant  and  survey  or  common 
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settlement ;  but  it  was  a  whole  tract  of  country  minutely  described 
which  was  set  apart  for  the  only  and  sole  use  of  fulfilling  and 
carrying  into  execution  the  said  resolve,  to  give  lands  to  officers 
and  soldiers  who  had  served  during  the  war  of  the  revolution. 
There  was  error  then  in  the  answer  of  the  court  to  each  and  all 
these  three  points. 

The  fourth  point  as  to  whether  the  limitation  of  five  years  in 
the  fourth  section  of  the  Act  of  4th  of  April  1804  extends  to  and 
protects  those  who  purchased  at  treasurer's  sale  after  the  law  of 
1815,  is  one  of  general  and  great  importance,  and  which  has  often 
been  mooted  in  this  court.  The  Act  of  13th  of  March  1815  is  an 
Act  to  amend  the  Act  directing  the  mode  of  selling  unseated  lands 
for  taxes ;  and  it  repeals  so  much  of  the  original  Act  of  the  3d 
of  April  1804  "  as  is  hereby  altered  or  supplied."  It  was  argued 
here  as  if  the  Act  of  1815  had  introduced  a  new  system  of  taxing 
and  selling  unseated  lands,  whereas  it  only  changes  the  mode  of 
advertising,  fixes  the  day  when  sales  shall  be  had  once  in  two 
years,  dispenses  with  proof  of  the  regularity  of  the  assessment 
and  advertisement,  and  gives  the  owner  two  years  within  which 
to  redeem :  and  if  taxes  had  not  been  paid  or  the  land  seated,  the 
title  is  declared  valid  in  very  strong  language.  It  has  been  doubted 
whether  it  was  not  the  intention  of  the  legislature  to  substitute 
this  limitation  of  two  years  for  that  of  five  years  in  the  Act  of 
1804,  but  this  court  has  decided  otherwise  on  satisfactory  grounds. 
If  this  is  not  a  substitute  for  the  five  years,  and  the  limitation  of 
five  years  is  repealed,  there  is  no  limitation  under  twenty-one 
years'  actual  possession  which  settles  these  titles ;  no  man  can  read 
the  Acts  and  believe  this. 

We  must  go  to  the  Act  of  1804  for  the  mode  of  assessing  and 
taxing  unseated  lands ;  in  that  Act  alone  we  find  the  provision 
that  the  purchaser  shall  give  bond  for  the  overplus  of  his  bid  over 
the  taxes  and  costs,  the  filing  that  bond  in  the  office  of  the  pro- 
thonotary,  and  making  it  a  lien  for  the  benefit  of  the  former  owner 
for  five  years ;  and  the  direction  that  sales  may  be  good  though 
not  sold  in  the  name  of  the  person  who  at  the  time  of  assessment 
and  sale  was  the  real  owner ;  these  are  all  in  force.  Without  the 
Act  of  1804,  commissioners  could  not  stir  in  the  business  of  un- 
seated lands. 

In  the  third  section  we  find  the  provision  that  "  no  action  for 
the  recovery  of  said  lands  shall  lie  unless  the  same  be  brought 
within  five  years  after  the  date  of  the  sale  thereof  for  taxes  as 
aforesaid:"  with  a  proviso  in  favour  of  minors,  &c.  The  first 
decision  on  this  clause  gave  it  full  effect  whether  the  purchaser* 
took  possession  or  not,  (3  Serg.  fy  Rawle  298) ;  but  on  the  principle 
that  a  statute  did  not  run  until  an  adverse  possession,  nor  until  a 
suit  could  be  brought,  it  was  held  to  be  confined  to  five  years  after 
the  purchaser  took  possession.  After  the  Act  of  1815,  it  was  con- 
tended the  limitation  of  two  years  was  substituted ;  this  was  de- 
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cided  not  to  be  so,  and  that  the  limitation  of  five  years  above  cited 
was  still  in  force.  Wain  v.  Shearman,  (8  Serg.  fy  Rawle  357). 
So  the  matter  rested  until  within  a  year  or  two,  and  it  was  again 
stirred.  It  was  argued  in  two  cases  at  Sunbury  in  July  last,  and 
an  opinion  of  the  whole  court  delivered  by  Justice  Kennedy.  (3 
Watts  4*  Serg.  510).  The  matter  then  is  settled  in  favour  of  the 
defendants  as  much  as  anything  can  be  settled  in  a  country  where 
everybody  claims  the  right  to  contest  everything. 

The  verdict  and  judgment  in  this  case,  (except  as  to  the  100 
acres  conveyed  by  plaintiffs  to  Peter  Himebaugh),  is  reversed,  and 
a  venire  de  novo  awarded. 


M'Call  against  Yople. 

Lands  embraced  within  the  donation  districts  and  appropriated  to  the  officers 
and  soldiers  of  the  Revolution,  although  within  the  Triangle  and  located  prior  to 
the  acquisition  of  it  by  the  State  of  Pennsylvania,  were  not  the  subject  of  appro- 
priation by  warrant  and  survey. 

ERROR  to  the  District  Court  of  Erie  county. 

This  was  an  action  of  ejectment  by  Sarah  M'Call  and  others 
against  Christian  Yople,  Nathaniel  Bruce,  John  Dimond,  David 
Yople,  John  Brown,  Frederick  Warren,  and  Hiram  Bruce. 

The  single  point  decided  requires  no  further  statement  of  the 
facts  of  the  case  than  that  contained  in  the  preceding  cases  and 
the  opinion  of  the  Court.  The  cause  was  argued  by  the  same 
counsel. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  The  title  of  the  plaintiffs  was  admitted  to  be  the 
same  as  in  the  last  two  cases  —  warrant  to  Samuel  Byard  of  the 
13th  of  April  1792  — survey  429  acres,  24th  of  June  1794,  and 
patent  the  27th  of  July  1799— deduced  to  plaintiffs.  The  defend- 
ants showed  the  general  draft  of  donation  district  No.  10.  The 
officers  and  soldiers  had  no  warrant — the  law  directed  the  whole 
10th  district  to  be  surveyed,  and  a  number  to  be  inserted  in  each 
tract ;  and  when  an  officer  or  soldier  drew  a  number  in  a  district, 
his  name  was  inserted  in  the  draft  of  that  number  and  a  patent 

granted  to  him,  and  an  office  copy  of  the  draft  was  evidence  of 
is  title.    It  was  proved  that  the  plaintiffs'  title  covered  parts  of 
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Nos.  191,  192  and  193,  but  not  the  whole  of  either  of  them. 
Christian  Yople  and  Nathaniel  Bruce  lived  on  191 — David 
Yople  and  John  Dimond,  as  tenants  of  Akerly's  heirs,  who  were 
made  co-defendants,  lived  on  192 — and  John  Brown  and  Frederick 
Warren  on  193.  No.  191  was  drawn  and  never  relinquished. 
No.  192  was  drawn  by  James  Neal,  Sergeant,  who  never  relin- 
quished. No.  193  was  drawn  by  Thomas  Chilcott,  Sergeant.  The 
old  State  line  ran  nearly  through  the  middle  of  this  tract — Chil- 
cott appeared  to  have  applied  under  the  law  of  1791  for  another 
tract ;  but  he  did  not  give  up  his  old  patent,  and  of  course  did  not 
obtain  a  new  one  for  another  tract. 

There  are  several  of  the  Acts  of  Assembly  which  show  an 
anxiety  to  have  the  rights  of  the  soldiers  and  officers  ascertained, 
and  all  matters  relating  to  these  titles  settled;  and  there  were 
various  changes  on  this  subject.  It  is  the  only  part  of  the  legis- 
lation respecting  these  lands  in  which  there  is  any  sign  of  varia- 
tion. More  than  one  of  these  Acts  directed  certain  matters  to  be 
performed  by  the  officers  of  the  land-office,  and  to  make  a  record 
of  what  was  done ;  and  we  had  before  us  no  extracts  of  these  pro- 
ceedings— a  name  one  day,  two  names  at  another  time,  and  some 
apparent  inconsistency.  In  short,  satisfactory  proof  that  extracts 
of  detached  parts  of  a  record  ought  not  to  be  received :  in  this 
case  nothing  was  elucidated  by  them.  But  there  is  not  in  the 
whole  legislation  any  variation  from  the  main  plan  of  appropriat- 
ing at  least  all  that  was  surveyed  and  returned  as  donation  tracts 
to  the  sole  and  exclusive  use  of  the  officers  and  soldiers  of  the 
revolutionary  army ;  or  at  least  so  much  of  the  land  surveyed  as 
should  suffice  to  give  to  each  the  quantity  which  had  been  pro- 
mised. There  is  another  matter  apparent  from  first  to  last,  that 
all  which  had  been  surveyed  and  returned  was  prohibited  from 
appropriation  by  the  ordinary  warrants  and  surveys  from  the 
land-office.  The  drawn  lots  are  kept  sacred  to  the  last ;  and  when 
after  waiting  and  prolonging  the  time  for  soldiers  to  come  and 
claim  from  1787  till  October  1813,  the  undrawn  lots  were  offered 
to  such  as  should  settle  and  cultivate  them;  yet  this  was  not 
allowed  on  the  usual  terms  or  to  the  usual  extent — the  price  was 
at  first  81.50  an  acre,  then  reduced  to  50  cents.  The  settler, 
instead  of  400  acres,  could  only  obtain  one  lot,  which  were  gene- 
rally 200  acres,  and  this  only  by  a  residence  of  ten  years,  &c. 

All  the  lands  within  the  boundaries  set  apart  for  officers  and 
soldiers,  were  not  included  in  the  surveys  made  and  returned :  I 
say  nothing  of  such  parts  not  so  surveyed  and  returned,  nor  of  the 
parts  struck  and  never  put  in  the  wheel.  The  matter  is  not  before 
us ;  but  the  lands  surveyed  and  returned  as  donation  lots,  never 
could  be  taken  by  common  warrants  and  surveys  or  common  set- 
tlement and  claim  of  400  acres  at  the  usual  price  west  of  the  Ohio 
and  Conewango.  This  makes  it  unnecessary  to  go  into  the  ques- 
iv.  —  22  p 
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tions  raised  in  this  last  case  about  satisfied  taxes,  and  interference 
of  surveys.  I  will  just  observe  that  if  the  position  of  plaintiffs' 
counsel  is  correct,  the  plaintiffs'  tract  could  never  have  been  sold 
for  taxes,  for  it  interferes  with  three  donation  tracts ;  and  so  nei- 
ther of  the  donation  tracts  could  have  been  sold,  for  the  plaintiffs' 
survey  cut  through  the  middle  of  each  of  them,  leaving  a  quantity 
not  covered  by  it  on  the  west  end,  and  a  larger  quantity  on  the 
east  end ;  and  thus  these  four  tracts  would  all  be  exempt  from 
taxation,  or  what  comes  to  the  same  thing,  payment  could  not  be 
enforced.  In  fact  there  are  many  other  tracts  on  the  drafts  before 
us  in  the  same  situation,  so  that  on  this  doctrine  no  taxes  could 
be  collected  on  a  large  space  of  country. 

But  there  is  no  law  nor  decision  that  you  cannot  sell  a  tract  of 
land  if  it  interferes  with  another  tract,  but  a  decision  directly  to 
the  contrary ;  1  Watts  503.  To  be  sure,  if  the  tract  interfered  with 
is  seated,  and  taxed  as  seated,  the  purchaser  at  treasurer's  sale 
will  not  recover  that  part ;  but  he  will  recover  the  residue  of  the 
tract  he  bought.  The  plaintiffs'  counsel  seemed  to  think  the  pay- 
ment of  taxes  gave  them  a  title ;  but  this  court  had  decided  pay- 
ment of  taxes  will  not  give  title  to  another  man's  property,  and 
the  correctness  of  this  decision  will  strike  every  mind.  Neglect- 
ing to  pay  taxes  for  a  person's  own  land,  may  be  one  evidence 
that  he  has  abandoned  it — but  it  does  not  follow  that  paying 
taxes  for  what  a  man  had  no  right  to,  will  operate  to  give  him  a 
deed  for  it :  money  paid  for  taxes  in  this  way,  is  thrown  away. 

There  was  but  one  argument  in  this  and  the  two  preceding  cases 
of  M'Call  v.  Coover,  and  same  v.  Himebaugh,  on  the  main  ques- 
tions ;  and  the  opinion  on  the  first  of  those  cases  is  applicable  to 
and  equally  decisive  of  the  whole  three. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Turner  against  Waterson. 

The  recital  in  a  treasurer's  deed  for  unseated  land  of  the  amount  for  which  the 
land  was  sold,  is  not  conclusive  evidence  of  the  fact;  but  the  purchaser,  in  sup- 
port of  his  title,  may  show,  by  the  sale-book  and  parol  evidence,  that  it  sold  for 
a  different  sum ;  and  that  the  surplus  bond  given  by  him  corresponded  with  the 
actual  amount  for  which  the  land  was  sold. 

A  defendant  in  ejectment  having  proved  a  title  by  actual  settlement,  it  is  not 
competent  for  the  plaintiff  to  show  that  the  defendant  had  purchased  and  claimed 
under  another  title  by  warrant  and  survey :  for  even  if  true,  the  prior  title  would 
not  merge  in  the  latter. 

Superintending  a  survey  or  paying  the  fees,  is  sufficient  evidence  of  ownership 
of  the  application  or  warrant  upon  which  it  is  made,  unless  rebutted  by  evidence 
of  ownership  in  the  person  in  whose  name  the  application  was  entered  or  the 
warrant  was  issued. 

If  one  who  is  interested  that  the  plaintiff  shall  recover,  be  called  by  the  de- 
fendant and  examined  as  a  witness  as  to  a  particular  fact,  he  is  thereby  made  a 
competent  witness  for  the  plaintiff  as  to  other  facts. 

ERROR  to  the  Common  Pleas  of  Jefferson  county. 

This  was  an  action  on  the  case  by  Frederick  Turner,  David 
Wilson  and  George  Dull,  against  James  Waterson  and  Job  Payne, 
in  which  the  plaintiffs  claimed  to  recover  damages  from  the  defend- 
ants for  erecting  a  dam  across  Spring  Creek,  by  which  the  plain- 
tiffs' land  was  overflowed  and  their  mill-seat  drowned  out.  The 
defendants  pleaded  not  guilty. 

The  plaintiffs,  in  order  to  establish  their  title  to  the  land  alleged 
to  have  been  flooded  by  the  dam,  gave  in  evidence  a  warrant  to 
Robert  Morris,  No.  3736,  for  1000  acres,  dated  the  5th  of  March 
1793,  a  survey  of  660  acres  made  thereon  the  15th  of  October 
1831,  which  was  returned  the  25th  of  June  1833.  They  then 
gave  in  evidence  an  assessment  of  the  land  with  taxes  for  the  years 
1836  and  1837,  as  unseated,  and  a  deed  from  the  treasurer  of  Jef- 
ferson county  dated  the  13th  of  August  1838  to  Elijah  Heath,  in 
which  the  taxes  and  costs  were  recited  to  be  $21.45,  and  the  land 
to  have  sold  for  $67.94.  The  plaintiff  then  offered  in  evidence  the 
surplus  bond  for  $26.52.  The  defendant  objected  to  the  bond,  on 
the  ground  that  it  was  not  given  for  a  sum  equal  to  the  difference 
between  the  amount  of  the  taxes  and  costs,  and  the  sum  for  which 
the  land  was  sold.  The  court  sustained  the  objection,  and  sealed 
a  bill  of  exception  at  the  instance  of  the  plaintiff. 

The  plaintiff  then  offered  in  evidence  the  treasurer's  sale  list, 
and  to  prove  by  the  treasurer  that  the  amount  mentioned  in  the 
deed  as  the  price  at  which  the  land  sold  was  an  error,  and  that  in 
fact  it  was  sold  for  $42.67  and  that  the  bond  before  offered  was 
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for  the  exact  surplus.     But  the  court,  upon  an  objection  by  the 
defendants,  overruled  the  evidence,  and  sealed  another  bill. 

The  plaintiffs  then  offered  in  evidence  the  will  of  Robert  Morris, 
dated  13th  of  June  1804,  by  which  he  devised  his  estate  to  Mary 
Morris ;  also  the  will  of  Mary  Morris,  dated  2d  of  October  1824, 
by  which  she  devised  her  estate  to  Maria  Nixon,  and  the  deed  of 
Henry  Nixon  and  Maria  his  wife  to  E.  Heath,  dated  the  23d  of 
January  1839,  and  deed  of  E.  Heath  to  the  plaintiffs.  The  de- 
fendants objected,  that  the  wills  of  Robert  Morris  and  Mary 
Morris  vested  no  title  in  the  devisees,  the  warrant  not  having 
been  located,  being  a  mere  chattel  or  chose  in  action  which  passed 
to  the  executor  for  the  payment  of  debts :  that  the  deed  of  Nixon 
and  wife  conferred  no  title,  because  they  never  had  any.  The 
court  overruled  the  objections,  and  the  defendants  excepted. 

The  defendants  called  E.  Heath,  who  testified,  "  I  gave  the  deed 
to  Mr  Dull.  I  told  him  he  had  better  leave  it  in  the  hands  of  Mr 
Clover ;  that  he  could  have  it  when  he  called  for  it ;  there  might 
be  a  dispute  about  delivery ;  Mr  Clover  could  not  be  found.  Dull 
handed  it  back  to  me,  and  said  it  might  as  well  be  in  the  hands 
of  his  counsel  as  any  other  place.  Dull  did  not  object  to  the  deed." 

The  defendants  further  for  the  purpose  of  showing  title  in  them- 
selves, proved  that  there  was  an  actual  settlement  made  on  the 
land  in  1829  by  William  Townley,  who  marked  his  boundaries, 
and  which  included  the  land  in  dispute.  Whether  this  actual  set- 
tlement was  sufficiently  established  by  proof  was  referred  to  the 
jury  as  a  matter  of  fact.  This  title  was  vested  in  the  defendants. 
The  defendants  then  called  E.  Heath  again,  who  testified  that  he 
was  the  deputy-surveyor  who  executed  the  Robert  Morris  war- 
rant in  1831,  and  that  the  survey  was  made  for  Philip  Clover  and 
Hugh  and  George  Carson,  and  that  they  paid  him  all  he  ever  re- 
ceived for  the  work.  The  undivided  interest  of  Philip  Clover 
became  vested  in  the  defendants  by  deed  dated  the  15th  of  Sep- 
tember, 1837. 

The  plaintiffs  then,  to  rebut  the  evidence  of  the  defendant, 
offered  to  show  an  application  of  Philip  Clover  for  30  acres  of 
land,  including  the  mouth  of  Spring  Creek,  dated  14th  of  Novem- 
ber 1831,  and  warrant  of  the  5th  of  December  1831,  taken  out  on 
an  improvement  made  by  him  in  1825 :  a  survey  on  the  20th  of 
December  1831,  to  be  followed  by  proof  that  the  defendants  had 
their  improvement  and  residence  on  this  warrant,  and  now  claimed 
the  same  by  legal  title  derived  from  Philip  Clover.  The  defendants 
objected  to  the  evidence  as  immaterial,  and  the  court  rejected  it, 
and  sealed  an  exception. 

The  plaintiffs  then  proposed  to  call  E.  Heath,  who  had  been 
twice  before  called  by  the  defendants,  and  to  prove  by  him,  that 
at  the  time  the  survey  was  made  for  Clover  and  the  Carsons  on 
the  Robert  Morris  warrant,  William  Townley  said  it  did  not  inter- 
fere with  his  claim,  and  to  prove  all  that  he  said.  The  defendants 
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objected  to  the  competency  of  the  witness  on  the  ground  of  interest, 
having  conveyed  the  land  to  the  plaintiffs  by  deed  of  general  war- 
ranty. The  court  rejected  the  witness,  and  sealed  a  bill  of  excep- 
tion. 

M'CALMONT,  President,  instructed  the  jury  as  to  what  was  ne- 
cessary to  constitute  a  title  by  actual  settlement,  and  then  referred 
the  fact  to  them  whether  the  proof  made  out  the  actual  settlement 
of  Townley ;  that  if  the  jury  believed  that  Clover  and  the  Carsons 
put  the  Robert  Morris  warrant  into  the  hands  of  the  deputy-sur- 
veyor and  paid  the  expenses  of  the  survey,  and  that  there  was  no 
evidence  of  any  act  done  by  the  warrantee  or  his  devisees  for  a 
period  of  forty  years,  the  jury  were  bound  to  presume  a  sale  of  the 
warrant  by  Robert  Morris  or  his  devisees  to  Clover  and  the  Car- 
sons.  That  the  purchase  of  the  warrant  of  Robert  Morris,  although 
it  included  the  Townley  improvement,  was  not  an  abandonment 
by  the  defendants  of  their  title  under  that  improvement. 

Errors  assigned : 

1.  In  rejecting  the  evidence  of  the  actual  amount  for  which  the 
land  was  sold  at  treasurer's  sale. 

2.  In  rejecting  the  title  under  the  thirty  acre  warrant. 

3.  In  the  instruction  to  the  jury  that  they  were  bound  to  pre- 
sume a  sale  of  the  warrant  by  Robert  Morris  or  his  devisees. 

4.  That  the  Townley  improvement  title  did  not  merge  in  the 
subsequent  title  by  warrant  and  survey. 

5.  In  rejecting  E.  Heath  as  a  witness,  who  had  twice  before 
been  called  and  examined  by  defendants. 

Heath,  for  plaintiff  in  error,  contended  that  it  was  competent  to 
show  the  truth  with  regard  to  what  the  land  sold  for ;  that  the 
recital  in  the  deed  was  not  conclusive;  (9  Watts  156;  4  Watts 
363 ;  6  Watts  288 ;  10  Watts  211.)  The  defendants  had  examined 
E.  Heath  to  prove  that  he  had  executed  the  Robert  Morris  war- 
rant for  Clover,  and  the  plaintiffs  then  called  him  to  prove  what 
had  occurred  on  the  ground  during  the  time  he  was  executing  it, 
and  the  court  rejected  his  testimony  on  the  ground  of  his  interest. 
It  cannot  be  that  one  party  may  call  an  interested  witness  and 
get  one  half  of  the  truth,  and  that  the  other  party  shall  not  be 
entitled  to  the  other  half,  especially  when  the  half  that  he  seeks 
to  get  is  to  elucidate  what  had  before  been  given. 

Buffington,  contra,  argued  that  the  surplus  bond  was  rightly 
rejected,  because  it  did  not  correspond  in  any  particular  with  the 
facts  recited  in  the  deed,  and  that  it  was  not  competent  to  make 
them  correspond  by  parol  evidence.  The  witness,  it  was  admitted, 
was  interested,  and  he  was  therefore  incompetent  to  testify  for  the 
party  to  whom  he  was  bound  by  a  warranty  to  make  good  his 
title ;  and  yet  it  is  clear  he  was  a  competent  witness  for  the  other 

rv.  —  p* 
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party :  the  fact  he  was  called  to  prove  by  the  plaintiff  was  not  in 
the  nature  of  a  cross-examination,  but  an  independent  fact. 

i 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J. — To  show  the  regularity  of  the  actual  proceed- 
ings, we  are  of  opinion  that  the  evidence  offered  by  the  plaintiffs 
ought  to  have  been  admitted.  The  deed,  it  seems,  recited  that  the 
land  was  sold  for  867.94,  and  that  the  tax  and  costs  were  821.45. 
According  to  this,  the  bond  being  only  $26.52,  instead  of  $46.49, 
was  for  less  than  the  surplus.  But  the  plaintiffs  offered  the  trea- 
surer's sale  list  of  the  year  1838,  and  also  the  evidence  of  the  trea- 
surer, to  show  the  recital  to  be  a  mistake ;  that  the  sum  stated  in 
the  deed  was  an  error,  and  that  the  bond  was  for  the  exact  amount 
of  the  surplus  due.  The  recital  in  a  treasurer's  deed  of  the  amount 
for  which  the  land  was  sold,  is  secondary  evidence,  and  when  the 
original  documents  are  lost  or  destroyed,  it  may  supply  their  place. 
But  where  they  exist,  they  are  the  best  evidence  of  the  facts,  and 
where  they  are  defective,  parol  evidence  is  of  equal  validity  to  the 
recital,  and  they  may  be  admitted  to  show  the  recital  a  mistake. 
The  owner  of  the  land  is  in  no  way  affected  by  the  contents  of  the 
recital.  If  the  bond  is  really  for  the  surplus,  that  is  all  in  which 
he  is  concerned,  and  it  is  all  the  purchaser  is  bound  to  look  to. 
There  was  error,  therefore,  in  rejecting  this  evidence. 

2.  The  defendants  showed  a  title  by  settlement  made  by  Wil- 
liam Townley,  and  conveyed  to  them  on  the  18th  of  July  1836. 
This,  it  would  seem,  embraced  the  locus  in  quo.  The  plaintiffs 
offered  to  show  a  title  or  claim  of  Philip  Clover  to  30  acres,  part 
of  this  100  acres,  under  a  warrant  and  survey  to  him  in  1831,  and 
that  the  defendants  resided  thereon  and  claimed  under  legal  title 
from  Clover.  This,  we  think,  the  court  properly  rejected  as  lead- 
ing to  nothing.  The  defendants  might  buy  an  outstanding  claim 
on  a  third  person,  whether  good,  bad,  or  indifferent,  without  being 
thereby  reduced  to  the  necessity  of  surrendering  their  other  title. 
The  doctrine  of  merger  has  no  application.  Nothing  is  more  com- 
mon than  to  buy  in  outstanding  claims,  to  get  rid  of  vexation  and 
trouble,  or  to  fortify  a  subsisting  title.  It  would  be  hard  to  con- 
strue such  purchase  as  destroying  the  subsisting  title. 

3  &  5.  In  these  points,  also,  we  think  there  was  no  error.  The 
warrant  of  Robert  Morris  of  the  5th  of  March  1793,  conveyed  no 
right  to  any  specific  land  till  surveyed.  For  thirty-eight  years 
nothing  was  heard  of  it.  In  the  meantime,  the  settlement  of  Town- 
ley  had  been  commenced  on  the  100  acres,  in  1829,  and  was  con- 
tinued. The  Morris  warrant  was  not  surveyed  until  the  15th  of 
October  1831,  and  then  it  was  surveyed  for  Philip  Clover  and 
Hugh  and  George  Carson,  whose  title,  (or  some  of  them),  the  de- 
fendants have.  They  placed  the  warrant  in  the  hands  of  the 
surveyor,  employed  him  to  make  the  survey,  and  paid  him  all  he 
ever  received;  and  there  is  no  evidence  of  any  act  done  by 


Sept.  1842.]  OF  PENNSYLVANIA.  175 

[Turner  v.  Waterson.] 

the  warrantee  or  other  person  on  his  behalf,  in  respect  to  the 
warrant,  until  the  year  1839,  when  the  devisees  under  Morris 
conveyed  to  the  predecessor  in  title  of  the  plaintiffs,  Mr  Heath. 
The  court  below,  under  these  circumstances,  instructed  the  jury, 
that  they  might  presume  a  sale  of  the  warrant  by  Robert  Morris, 
or  the  devisees  under  him,  to  Clover  and  the  Carsons. 

Superintending  the  survey,  or  paying  the  fees,  has  generally 
been  deemed  sufficient  evidence  of  ownership  of  an  application  or 
warrant,  unless  rebutted  by  evidence  that  the  person  so  superin- 
tending or  surveying  acted  as  agent,  or  unless  possession  or  some 
act  of  ownership  appears  in  favour  of  the  person  in  whose  name 
the  application  was  entered  or  the  warrant  was  issued.  Camp- 
bell v.  Galbreath,  (1  Watts  70) ;  Cluggage  v.  Duncan,  (1  Serg.  fy 
Rawle  117) ;  and  payment  of  the  purchase  money  when  the  war- 
rant was  issued,  is  not  conclusive  to  show  ownership  in  the 
person  paying,  for  the  money  may  have  been  furnished  by  another. 
Forty-six  years  had  elapsed  in  1839,  when  the  first  step  was 
taken  in  the  Morris  claim  by  a  conveyance  to  Heath,  and  in  the 
meanwhile  the  survey  for  Clover  and  the  Carsons  had  been  made  in 
1831,  and  a  conveyance  executed  in  1836  from  Clover  to  Richards 
and  Chapin.  After  this  lapse  of  time,  without  any  circumstances 
to  rebut  it,  the  right  of  the  owner,  as  against  an  intervening 
survey  and  claim,  may  fairly  be  considered  as  sold  or  abandoned. 

4.  The  same  observations  apply  to  this  error  which  have  been 
made  on  the  2d  error. 

5.  Heath  was  called  by  the  plaintiff  after  having  been  twice 
examined  by  the  defendant,  and  was  rejected  as  interested.     But 
after  being  called  by  the  defendant  and  examined  as  a  witness,  it 
would  not  lie  in  defendant's  mouth  to  object  to  him  as  incompe- 
petent.     See  Southwark  Insurance  Company  v.  Knight,  (6  Wharf. 
330) ;  Stockton  v.  Demuth,  (7  Watts  39).     In  this,  therefore,  there 
was  error. 

For  these  errors  the  judgment  is  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Kennedy  against  Dale. 

The  waiver  of  the  first  challenge  of  a  juror  by  each  party,  cannot  be  construed 
to  be  a  waiver  of  the  second  also. 

ERROR  to  the  District  Court  of  Venango  county. 

Samuel  Dale  and  others  against  James  Kennedy  and  others. 
When  the  jury  were  called  into  the  box  in  this  case,  the  plaintiffs 
having  waived  their  first  challenge,  the  defendants  also  waived 
theirs.  The  plaintiffs  then  offered  to  challenge  a  juror,  to  which 
the  defendants  objected.  But  the  court,  (Thompson,  President), 
allowed  the  challenge,  and  the  defendants  excepted. 

Snowden  and  Riddle,  for  plaintiffs  in  error,  argued  that  the 
plaintiffs'  waiver  of  the  right  to  challenge  was  an  assent  to  the 
whole  jury  as  empannelled,  and  they  could  not  afterwards  chal- 
lenge any  one  of  them.  7  Serg.  4*  Rawle  123;  11  Serg.  <$*  Rawle 
153 ;  2  Ashm.  245. 

Pearson,  contra.  A  right  to  challenge  a  juror,  so  important  to 
the  administration  of  justice,  will  not  be  taken  away  by  implica- 
tion. The  rule  seems  to  be  that  a  waiver  is  equivalent  to  a  chal- 
lenge, but  it  has  never  been  supposed  to  be  equivalent  to  two 
challenges. 

PER  CURIAM. — In  Patton  v.  Ash,  (7  Serg.  fy  Rawle  116),  it  was 
said  that  the  mode  of  alternate  challenges  being  adopted,  must  be 
pursued  to  the  end.  And  this  mode,  as  it  gives  the  parties  a  list 
of  sixteen  from  which  to  choose,  answers  the  end  intended  better 
than  that  of  striking  two  by  each  from  the  original  twelve ;  but 
the  parties  may  certainly  proceed  in  either  way.  But  there  is  no 
reason  to  say  the  waiver  of  the  first  challenge  by  each  should  be  a 
waiver  of  the  second  also.  The  parties  might  agree  beforehand 
to  reduce  the  right  to  a  single  challenge,  and  they  do  so  in  effect 
when  each  waives  his  first,  reserving  his  second ;  for  everything 
is  reserved  which  is  not  expressly  waived.  An  objectionable  name 
might  be  discovered  on  the  list  after  the  first  waiver,  and  it  would 
be  unjust  to  close  the  mouth  of  the  party  affected  by  it.  Indeed, 
there  is  no  reason  why  a  party  should  be  precluded  by  a  waiver 
of  the  entire  right  on  both  sides,  provided  the  panel  had  not  been 
closed  by  swearing  the  jurors  in  the  meantime,  as  each  party  might 
proceed  on  equal  terms.  The  right  is  a  valuable  one,  and  ought 
not  to  be  fancifully  restricted. 

Judgment  affirmed. 
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M'Cullough  against  Porter. 

An  agreement  to  place  goods  in  the  hands  of  an  agent  who  at  the  time  was 
insolvent,  for  the  purpose  of  sale,  upon  the  terms  of  his  paying  to  his  principal 
the  invoice  price  of  the  goods  and  retaining  the  overplus  for  himself,  is  not 
fraudulent ;  nor  does  it  vest  in  the  agent  such  an  interest  in  the  goods  as  is  the 
subject  of  levy  and  sale. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Porter  and  Cassidy  against  M'Cullough  and  Richardson.  This 
was  an  action  of  trespass  de  bonis  asportatis.  The  plaintiffs,  mer- 
chants resident  in  Pittsburgh,  entered  into  the  following  arrange- 
ment with  William  Alexander,  of  Beaver,  for  the  sale  of  goods : 

"  Pittsburgh,  30th  August  1839. 

"  Porter  and  Cassidy  agree  to  consign  to  William  Alexander 
groceries  to  the  value  of  $  ,  to  be  sold  by  the  said  Alexander 
at  not  less  than  the  invoice  prices  of  the  said  goods.  The  invoice 
price  of  the  said  goods,  when  the  same  are  sold,  to  be  paid  to  the 
said  Porter  and  Cassidy  by  the  said  Alexander ;  and  all  for  which 
the  said  goods  and  merchandise  may  sell  over  and  above  the  said 
invoice  prices  to  be  retained  by  the  said  Alexander  for  the  support 
of  himself  and  family.  The  goods  remaining  on  hand  or  unsold  to 
be  returned  by  the  said  Alexander  to  the  said  Porter  and  Cassidy, 
and  for  the  goods  so  returned  he  shall  have  a  credit  on  the  books 
of  Porter  and  Cassidy." 

In  pursuance  of  this  agreement,  goods  were  put  up  and  marked 
for  William  Alexander ;  and  while  they  were  upon  the  wharf,  they 
were  levied  and  sold  by  the  defendants  upon  an  execution  against 
William  Alexander.  Whereupon  this  action  was  brought. 

The  defendants  requested  the  court  to  charge  the  jury :  1 .  That 
if  the  jury  believe  the  evidence,  the  agreement  between  plaintiffs 
and  Alexander  was  in  fraud  of  creditors,  and  therefore  void,  and 
the  plaintiffs  cannot  recover.  2.  That  under  the  agreement  there 
was  such  an  interest  in  the  goods  in  question  in  Alexander  as  was 
subject  to  levy  and  sale  for  his  debts,  and  therefore  the  plaintiffs 
cannot  recover. 

The  court,  (Grier,  President),  answered  both  these  points  in 
the  negative.  The  jury  found  a  verdict  for  the  plaintiff. 

Findlay,  for  plaintiffs  in  error,  in  support  of  his  propositions, 
cited  6  Watts  429. 

Lawry,  for  defendant  in  error,  cited  7 .  Watts  547. 
iv.  — 23 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  man  may  certainly  give  employment  to  a  factor 
from  motives  of  benevolence,  and  without  an  expectation  of  gain; 
but  he  cannot  give  him  the  substantial  ownership  of  the  goods 
without  its  burthens.  Unless  he  retain  the  title  with  power  to 
enforce  it  against  the  factor  himself,  he  cannot  enforce  it  against 
the  factor's  creditors :  the  goods  fall  into  the  mass  of  the  factor's 
effects  and  are  subject  to  make  satisfaction  for  his  debts,  as  if  they 
had  originally  belonged  to  him.  And  this  springs  from  the  policy 
of  the  law  which  discourages  every  separation  of  the  actual,  from 
the  apparent  ownership  of  a  chattel.  The  question  then  depends 
on  the  intention  to  retain  or  pass  the  property  between  the  parties 
themselves,  and  not  on  the  presence  or  absence  of  the  word  agent 
as  an  addition  to  the  name  of  the  consignee  in  marking  the  pack- 
ages or  casks,  whose  use  is  to  set  forth,  not  the  nature  of  his  title 
to  them,  but  his  address  for  the  purpose  of  having  them  forwarded. 
What  then  was  the  contract?  The  plaintiffs  simply  agreed  to 
consign  goods  to  an  insolvent  friend,  to  be  sold  on  their  account 
for  not  less  than  the  invoice  prices ;  and  the  proceeds  to  the  value 
of  those  prices  were  to  be  remitted  to  them,  or  the  goods  returned. 
Thus  the  excess  of  the  sales  over  the  invoice  prices,  was  to  be  the 
amount  of  the  commissions ;  and  that  it  was  to  be  contingent,  is 
the  only  feature  of  the  case  which  differs  it  from  an  ordinary  con- 
signment on  commission.  Hence  it  is  urged,  with  apparent  plausi- 
bility, that  the  same  consequences  would  be  produced  by  a  sale. 
But  at  whose  risk  were  the  goods  in  the  custody  of  the  consignee? 
The  very  purpose  of  the  arrangement  was  to  protect  them  from 
his  creditors ;  and  to  effect  it,  required  that  they  should  in  reality 
be  the  property  of  the  consignors,  who  must  consequently  have 
agreed  in  good  faith  to  take  upon  themselves  the  risks  incident  to 
the  ownership  in  order  to  carry  out  the  plan.  Had  the  goods 
been  destroyed  without  the  fault  of  the  consignee,  or  sold  to  those 
who  had  become  unable  to  pay  for  them,  the  consignors  would 
have  been  liable  to  bear  the  loss :  they  would  have  been  estopped 
from  alleging  the  ownership  to  have  been  in  the  consignee  by  the 
very  object  and  terms  of  the  agreement,  as  well  as  by  the  stipu- 
lated right  to  put  an  end  to  the  arrangement  by  returning  the 
goods,  which  was  rested  on  an  evident  supposition  that  the  con- 
signee was  to  be  only  an  agent.  If  however  the  agreement  was 
a  trick  to  cover  an  understanding  inconsistent  with  its  terms,  it 
might  be  fraudulent  in  fact ;  but  to  declare  it  so,  would  be  the 
province  of  a  jury.  The  opposite  conclusion,  merely  as  a  legal 
inference,  is  to  be  drawn  from  the  right  to  return  the  goods,  which 
shows  that  the  ownership  of  them  was  intended  to  remain  in  the 
consignors.  Whether  the  agreement  was  merely  colourable,  was 
left  to  the  jury ;  and  the  question  of  legal  fraud  was  well  decided. 
The  only  authority  which  might  raise  a  doubt  of  it,  is  Jenkins 
v.  Eichelberger,  (4  Watts  121),  which  however  is  distinguishable 
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from  the  case  before  us  in  regard  to  the  object  of  the  consignor, 
which  was  not  to  benefit  the  customer,  but  to  sell  the  article  and 
retain  a  lien  on  it  severed  from  the  possession,  which  the  law 
abhors.  The  transaction  was,  in  form  and  purpose,  a  sale  at  cost 
with  interest  at  six  months ;  and  the  stipulated  right  to  have  the 
hides  returned  to  the  vendor  as  leather  to  be  sold  by  him,  deduct- 
ing from  the  proceeds  the  price  of  the  raw  material  and  five  per 
cent,  commission  for  guaranty,  showed  conclusively  that  they 
were  to  be  sold  as  the  property  of  the  manufacturer.  That  stipu- 
lation was  collateral  to  the  contract  of  sale ;  and  being  executory 
also,  it  did  not  bind  the  property.  But  how  different  the  circum- 
stances of  such  a  case,  and  a  delivery  avowedly  to  sell  on  a  slid- 
ing commission !  Were  I  to  put  my  horse  into  the  custody  of  a 
friend  to  be  sold  for  a  designated  sum,  with  permission  to  retain 
whatever  should  be  got  beyond  it,  it  would  not  be  suspected  that 
I  had  ceased  to  own  him  in  the  meantime,  or  that  my  friend  would 
not  be  bound  to  return  him,  even  without  a  stipulation,  should  he 
have  failed  to  obtain  the  prescribed  price.  Yet  stripped  of  its 
circumstances,  that  is  exactly  our  case ;  in  which  it  cannot  be 
doubted  that  the  ownership  of  the  property  at  the  time  of  the 
seizure,  was  in  the  plaintiffs. 

Judgment  affirmed. 


M'Call  against  Forsyth. 

For  an  injury  done  to  a  passenger  by  the  upsetting  of  a  stage-coach,  the  remedy 
of  the  party  may  be  either  assumpsit  or  case ;  if  the  former  be  adopted,  the  plain- 
tiff, to  entitle  him  to  recover,  must  prove  the  liability  of  all  the  parties  sued ;  but 
if  the  latter,  he  may  recover  against  those  of  the  defendants  who  are  liable. 

ERROR  to  the  District  Court  of  Allegheny  county. 

John  Forsyth  brought  this  action  on  the  case  against  William 
M'Call,  Abraham  Horbach,  Samuel  Reisher,  James  Spratt  and 
Samuel  Elder,  to  recover  damages  for  an  injury  done  to  him  by 
the  upsetting  of  the  defendants'  stage.  M'Call  and  Horbach  were 
alone  served  with  process,  and  for  them  alone  was  there  any  ap- 
pearance or  plea. 

The  defendants  took  the  ground  that  the  plaintiff  could  not 
recover  unless  he  proved  that  all  the  defendants  sued  were  part- 
ners or  part  owners  of  the  stage  in  which  the  plaintiff  received  the 
injury  alleged  in  his  declaration. 

GRIER,  President,  instructed  the  jury  that  the  plaintiff's  position 
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was  not  tenable :  and  the  jury  rendered  a  verdict  for  the  plaintiff 
for  $500  damages. 

Dunlop,  for  plaintiff  in  error.  The  point  raised  has  been  differ- 
ently  decided  in  England.  In  the  Common  Pleas  (5  Bos.  fy  Pul. 
365,  454)  it  was  held  to  be  an  action  ex  contractu ;  but  this  was 
reversed  in  the  King's  Bench  and  Exchequer,  12  East  89 ;  3  East 
62.  In  Pennsylvania  the  doctrine  of  the  Common  Pleas  has  been 
recognised  and  expressly  sanctioned;  6  Watts  47;  7  Watts  175; 
6  Watts  9.  The  leading  cases  on  the  subject  are  found  in  2  Show. 
478 ;  3  Lev.  258.  It  was  originally  called  an  action  of  assumpsit, 
though  in  form  a  suit  on  the  custom  of  the  realm ;  and  it  was  held 
could  not  be  joined  with  trover.  1  Salk.  100.  Lord  Ellenborough 
required  parties  to  be  joined  in  an  action  of  deceit  in  a  warranty 
by  two.  12  East  452.  It  is  also  worthy  of  consideration,  that 
if  the  doctrine  of  the  court  below  be  sustained,  it  leads  to  the 
result  that  the  whole  burthen  of  the  misfortune  may  be  thrown 
upon  one  of  the  owners,  without  the  right  to  resort  to  the  others 
for  contribution;  8  Term  Rep.  186. 

Findlay,  contra.  The  principle  seems  to  be  clearly  recognised 
that  the  party  may  elect  to  sue  on  the  contract,  or  charge  the 
defendants  in  an  action  on  the  case  sounding  in  tort ;  and  there  is 
no  reason  why  he  should  be  deprived  of  this  election.  The  cases 
cited  on  the  other  side  are  those  of  non-feasance,  whereas  this  is  a 
case  of  mis-feasance,  and  this  distinction  is  taken  by  Kennedy 
Justice,  in  7  Watts  79.  We  think  the  point  is  clearly  settled  in 
England  by  the  highest  tribunals ;  7  Eng.  Com.  Law  Rep.  343, 
2  Chit.  1.  See  also  3  Wend.  158 ;  2  Penn.  Rep.  295. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  affirm  this  judgment  on  the  authority  of  the 
case  of  Brotherton  and  others,  (7  Eng.  Com.  Law  Rep.  343, 
2  Brod.  4-  Bing.  54) ;  Ansell  v.  Waterhouse,  (18  Eng.  Com.  Law 
Rep.  227,  2  Chitty  1) ;  Bank  of  Orange  v.  Brown,  (3  Wend.  158) ; 
to  which  may  be  added  Zell  v.  Arnold,  (2  Penn.  Rep.  297).  Chief 
Justice  Savage,  in  The  Bank  of  Orange  v.  Brown,  (3  Wend.  158), 
reviews  all  the  authorities  which  bear  on  the  question,  and  comes 
to  the  conclusion  (in  which  we  concur)  that  the  true  rule  is,  that 
an  action  solely  on  the  custom  is  an  action  of  tort ;  that  the  plain- 
tiff has  his  choice  of  remedies,  either  to  bring  assumpsit  or  case ; 
and  that  when  one  or  other  form  of  action  is  adopted,  it  must  be 
governed  by  its  own  rules.  That  an  action  against  a  common 
carrier  upon  the  custom,  is  founded  on  a  breach  of  duty ;  that  it  is 
a  tort  or  mis-feasance.  The  declaration  here  is  for  a  tort  or  mis- 
feasance ex  delicto,  and  not  in  contract ;  the  plea  not  guilty :  and 
from  this  it  follows  that  the  action  is  joint  or  several,  and  as  a 
necessary  consequence  a  recovery  may  be  had  of  one  for  an  injury 
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done  by  two  or  more  of  the  joint  tort-feasors.  There  was  there- 
fore no  error  in  ruling  that  it  was  unnecessary  to  prove  that  all 
the  defendants  were  partners,  because  they  were  jointly  and  seve- 
rally liable  for  the  tort  or  mis-feasance  charged  in  the  declaration. 

Judgment  affirmed. 
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M'Caffrey  against  Fisher. 

One  who,  without  title  or  colour  of  title,  enters  into  unseated  land  which  has 
been  appropriated  by  warrant  and  survey  to  another,  acquires  a  right,  under  the 
Statute  of  Limitations,  only  to  so  much  as  he  actually  cultivates  or  encloses. 

ERROR  to  the  Special  Court  of  Indiana  county. 

This  was  an  action  of  ejectment  for  300  acres  of  land  by  James 
C.  Fisher  against  Barnabas  M'Caffrey  and  Thomas  M'Caffrey. 
The  original  title  to  the  land  was  indisputably  in  the  plaintiff,  and 
the  defendants  claimed  by  virtue  of  the  Act  of  Limitations.  Their 
entry  was  without  colour  of  title ;  and  Judge  Grier  instructed  the 
jury,  that  the  defendants'  right  must  be  limited  to  the  land  ac- 
tually cleared  twenty-one  years  before  this  suit  was  brought. 
Verdict  and  judgment  for  the  plaintiff,  except  six  acres. 

,>.'.>  *ii!  *<-,  li  -i«.«  h'K'ruv/; 

Foster,  for  plaintiff  in  error,  conceded  that  the  old  cases  seemed 
to  favour  the  principle  laid  down  by  the  court  below ;  but  in  the 
recent  cases  the  court  have  adapted  the  rule  to  the  improved  con- 
dition of  the  country,  and  have  departed  from  the  severity  of  con- 
struction which  was  once  given  to  the  Act  of  Limitations.  Anr 
actual  settler  was  entitled  to  400  acres  of  land ;  by  the  laws  of  the 
State  he  was  invited  to  take  possession  of  wild  land  and  make  it  his 
home ;  how  could  he  know  that  the  land  had  been  appropriated  ? 
It  would  seem  therefore  to  be  a  reasonable  construction  of  the  Act, 
that  his  actual  possession  for  twenty-one  years  should  give  him  a 
quantity  of  land,  such  as  the  law  would  entitle  him  to,  if  it  had 
not  been  previously  surveyed.  10  Serg.  4*  Rawle  307;  7  Watts 
580 ;  2  Serg.  $  Rawle  240 ;  3  Watts  69  ;  9  Watts  363. 

Ruffington,  contra;  whom  the  court  declined  hearing. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J. — The  principles  applicable  to  this  case  have  been 
frequently  adjudicated  in  this  court,  and  are  discussed  at  length 
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in  several  of  the  cases  reported.  One  who,  without  title,  or  colour 
of  title,  enters  into  unseated  land  which  has  been  appropriated  by 
warrant  and  survey  to  another,  acquires  a  right  under  the  Statute 
of  Limitations,  only  to  so  much  as  he  actually  cultivates  or  encloses. 
Sweeney  v.  M'Culloch,  (3  Watts  345) ;  Miller  v.  Shaw,  (7  Serg.  $ 
Rawle  129) ;  Farley  v.  Lenox,  (8  Serg.  $  Rawle  392) ;  Royer  v. 
Benlow,  (10  Serg.  fy  Rawle  303) ;  Potts  v.  Gilbert,  (3  Wash.  C.  C. 
Rep.  475) ;  and  colour  of  title  is  where  the  entry  is  made  under  a 
bond  fide  and  not  pretended  claim  to  a  title  existing  in  another. 
(3  Watts  72).  But  if  such  occupant  pay  the  taxes  on  the  tract 
with  the  acquiescence  of  the  owner  for  21  years,  he  will  acquire  a 
title  to  the  tract.  M'Call  v.  Neely,  (3  Watts  69) ;  Royer  v.  Ben- 
low,  (10  Serg.  4*  Rawle  303) ;  for  such  payment  is  equivalent  to  a 
claim  of  title,  and  makes  the  possession  adverse  to  that  extent. 
In  the  case  before  us,  the  defendant's  predecessor  entered  with- 
out title  or  colour  of  title,  on  land  which  had  been  sold  by  the 
Commonwealth  to  the  plaintiff's  ancestor  by  warrant,  survey,  and 
patent.  He  never,  so  far  as  appears,  paid  the  taxes  on  the  tract, 
in  whole  or  in  part,  or  did  any  act  extending  his  claim  beyond 
what  he  occupied.  His  possession,  therefore,  under  the  Statute 
of  Limitations,  is  adverse  only  as  to  what  he  enclosed  and  culti- 
vated. 

The  case  of  Criswell  v.  Altemus,  (7  Watts  580),  relied  on  on  be- 
half of  the  plaintiff  in  error,  does  not  differ  from  the  former  deci- 
sions, or  vary  the  principles  uniformly  acted  upon.  For  Mr  Justice 
Kennedy  there  says,  that  when  an  intruder,  without  colour  of  title, 
settles  on  an  unseated  tract  belonging  to  another,  holding  it  under 
warrant  or  patent,  and  claims  it  as  his  own  by  acts  of  ownership, 
putting  up  buildings,  clearing  and  fencing  more  or  less  of  it,  and 
using  the  whole  according  to  the  custom  of  the  country,  that  is, 
the  clear  land  as  arable  or  meadow,  and  the  woodland  for  timber, 
and  also  returning  the  whole  to  the  assessors  as  his  own,  and  pay- 
ing taxes  thereon  when  assessed,  for  a  period  of  21  years,  it  is 
sufficient  to  protect  him  for  the  whole,  whether  cleared  or  wood- 
land. 

Judgment  affirmed. 


••'1 
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Seaton  against  Barry. 

An  encumbrance  upon  an  inheritance,  created  by  the  ancestor,  is  a  good  de- 
fence against  the  payment  of  the  valuation  money  by  the  heir,  to  whom  the  estate 
was  allotted  in  a  proceeding  in  partition ;  and  this,  whether  that  proceeding  be 
in  the  Orphans'  Court  or  Common  Pleas,  and  without  regard  to  the  mode  in 
which  the  valuation  money  was  secured. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

J.  W.  Barry  and  Harriet  his  wife,  against  James  Seaton,  scire 
facias  sur  recognizance. 

Thomas  Seaton  died  intestate,  and  without  issue,  seised  of  a 
tract  of  land  which  descended  to  his  heirs  at  law,  John,  James, 
and  Harriet  Seaton,  who  became  the  wife  of  the  plaintiff.  James 
became  the  owner  by  purchase  of  John's  share,  and  instituted  an 
action  of  partition  in  the  Common  Pleas  against  Barry  and  wife, 
and  obtained  judgment  quod partitio  fiat ;  and  upon  a  writ  de  par- 
titione  faciendci  the  land  was  appraised  at  $4933.22,  and  the  same 
was  allotted  to  James  Seaton,  who  entered  into  a  recognizance  to 
Barry  and  wife  for  the  one-third  part  of  the  valuation  money. 
This  action  was  brought  upon  that  recognizance. 

The  defence  was,  that  the  land  was  encumbered  in  the  lifetime 
of  the  intestate,  Thomas  Seaton,  with  the  right  of  dower  of  Eliza- 
beth Jamison,  who  brought  an  action  and  recovered  $723.91 
against  the  defendant,  James  Seaton ;  and  also  that  it  was  encum- 
bered with  the  collateral  inheritance  tax  due  to  the  Commonwealth 
of  2^  per  cent,  upon  the  whole  valuation.  The  parties  agreed  to 
these  facts,  and  that  the  court  might  enter  judgment  for  such 
amount  as  in  their  judgment  the  plaintiff  was  entitled  to  recover. 

The  court  below  was  of  opinion  that  neither  of  these  matters  of 
defence  could  avail  the  defendant;  that  the  recognizance  upon 
which  suit  was  brought  was  a  debt  of  record,  fixed  by  the  pro- 
ceeding in  partition,  and  not  liable  to  be  affected  collaterally,  and 
therefore  rendered  a  judgment  for  the  full  amount  of  the  plaintiff's 
claim. 

Foster,  for  plaintiff  in  error,  argued  that  in  partition  there  was 
an  implied  warranty  of  title,  and  especially  against  encumbrances. 
But  here  the  recovery  of  dower  was  not  had  until  after  the  recog- 
nizance was  entered  into,  nor  was  it  known  until  after  the  reco- 
very. No  encumbrance  upon  the  estate  enters  into  the  estimate 
of  the  jury  which  fixes  the  valuation ;  but  by  law,  convenience,  and 
necessity,  all  encumbrances  must  be  paid  out  of  the  valuation 
money ;  and  it  can  make  no  difference  whether  the  valuation  mo- 
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ney  is  secured  by  recognizance,  mortgage,  judgment  or  bond  to  be 
sued;  the  defence  is  equally  available  against  either.  2  Penn. 
Rep.  233;  14  Serg.  $  Rawle  181 ;  10  Watts  135. 

Beaver,  contra,  argued  that  the  recognizance  was  in  the  nature 
of  a  judgment  of  the  court,  and  so  binding  and  conclusive  as  that 
it  cannot  be  collaterally  inquired  into.  It  is  to  be  presumed  that 
the  amount  was  fixed  after  deducting  all  encumbrances. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — In  this  case  the  parties  claimed  as  heirs  of  Thomas 
Seaton,  who  died  intestate,  leaving  his  brothers  and  sister,  viz : 
John,  James,  and  Harriet  Seaton,  his  heirs,  entitled  each  to  one- 
third,  and  leaving  a  claim  by  Mrs  Jamison  of  a  long  arrearage  of 
dower  due  her.  This  dower  was  coming  from  a  specific  part  of 
about  106  acres,  which  Thomas  Seaton  had  purchased  and  added 
to  land  he  owned  before,  making  together  the  tract,  from  the  value 
of  which  the  money  out  of  which  the  gross  sum  of  84933.22  arose. 
I  know  not  for  what  reason,  but  so  it  was,  that  these  three  heirs 
brought  partition  in  the  Common  Pleas,  instead  of  instituting  a 
proceeding  in  the  Orphans'  Court,  where  each  one  on  receiving 
his  share  must  have  given  a  refunding  receipt  in  case  any  old  debts 
appeared  affecting  the  property.  This  case,  however,  is  that  of 
one  of  three  heirs  taking  an  estate  which  turns  out  to  be  subject 
to  a  lien  which  commenced  several  years  before  the  death  of  the 
brother  under  whom  the  parties  all  inherit,  and  which  has  been 
running  on  since  that  death. 

The  law  has  been  long  well  settled  in  this  State  on  obvious  prin- 
ciples of  justice,  that  if  a  man  buys  land  and  gives  his  bonds  for  the 
purchase  money,  and  before  such  bonds  are  paid,  part  of  the  land 
is  taken  by  a  better  title,  or  an  old  encumbrance  is  found  to  exist, 
the  purchaser  has  an  allowance  out  of  the  purchase  money  for  so 
much.  But  it  is  said  that  the  law  is  different  in  this  case,  because 
this  defendant  entered  into  recognizance  to  pay  the  share  of  Har- 
riet. Now,  if  James  had  given  a  mortgage,  he  would  have  had  an 
abatement  in  the  same  manner  as  if  he  was  bound  only  by  a  bond  ; 
and  I  am  not  sure  that  if  he  had  given  a  bond  with  a  warrant  to 
confess  judgment,  he  would  not  have  been  relieved  in  the  same 
manner  as  if  it  had  been  only  a  simple  bond  or  note.  It  seems  to 
me  to  be  the  settled  law  of  this  State,  that  where  a  case  is  made 
showing  that  a  judgment  ought  not  in  law  or  equity  to  be  paid  in 
whole  or  in  part,  the  defendant  is  and  must  be  let  into  a  defence, 
leaving  the  judgment  as  a  security  for  what  shall  be  found  due. 
The  judgment  obtained  on  a  trial  in  court  is  an  exception. 

There  was  something  said  in  the  argument  about  caveat  emptor, 
which  I  have  never  before  heard  applied  to  partition  or  exchange, 
both  of  which  at  common  law  imply  a  warranty  when  made  by 
the  parties.  The  principles  on  which  this  case  must  be  decided 
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have  been  settled  in  this  court  in  Feather  v.  Strohcecker,  (3  Penn. 
Rep.  506),  and  more  fully  in  Patterson  v.  Lanning,  (10  Watts 
135),  in  which  it  was  decided  that  where  heirs  claim  the  same 
estate  from  the  same  person,  they  are  on  partition  bound  by  a 
warranty  to  each  other,  in  case  of  loss  of  one  share ;  or,  on  the 
same  principle,  in  case  part  is  taken  by  an  older  and  better  title ; 
and  the  principle  is  the  same  if  taken  by  an  encumbrance  which 
bound  the  estate  in  the  lifetime  of  him  from  whom  it  descended. 
The  heirs  take  it  with  the  encumbrance,  and  subject  to  it. 

But  it  is  said  partition  could  not  be  made,  and  it  was  valued, 
and  one  took  it  at  the  valuation.  But  this  was  still  a  proceeding 
in  partition,  only  resorted  to  because  the  land  could  not  be  divided 
without  injury  to  the  estate,  and  of  course  to  all  concerned ;  it  was 
the  property  inherited  turned  into  money  for  the  purpose  of  divi- 
sion. The  Act  of  llth  of  April  1799,  under  which  these  proceed- 
ings were  had,  continued  the  interest  of  the  plaintiff  in  these  lands 
until  she  was  paid  her  proportion ;  and  if  the  whole  lands  had  been 
swept  away  by  a  better  title  or  larger  claim,  all  would  have  lost 
everything  claimed  as  heirs.  The  inheritance  came  to  them  en- 
cumbered, and  each  inherited  subject  to  that  encumbrance.  If  the 
jury  on  partition  had  divided  the  estate  into  three  equal  parts, 
this  encumbrance  would  have  equally  affected  each  part ;  and  the 
whole,  being  one  farm,  would  have  been  extended  or  sold  to  pay 
off  the  encumbrance,  and  when  sold,  the  balance,  if  any,  would 
have  been  equally  divided  as  the  land  had  been  equally  divided. 
If  a  judgment  bond  had  been  given  to  the  plaintiff,  it  ought  to  have 
been  opened  to  let  in  this  defence ;  and  on  this  scire  facias  on  the 
recognizance,  which  did  not  bind  the  land  any  more  than  the  Act 
of  Assembly  bound  it,  this  matter  was  available  as  a  defence.  By 
express  enactment  of  the  legislature,  the  collateral  inheritance 
tax  shall  be  and  remain  a  lien  on  every  estate  which  shall  be  sub- 

Ject  to  it,  until  the  same  is  paid,  and  it  remains  on  every  part  of  it. 
n  point  of  fact,  encumbrances  are  seldom  made  known  to  the 
inquest  who  divide  or  appraise  land.     In  this  case,  this  claim  was 
disputed ;  all  the  heirs  joined  in  resisting  it ;  its  amount  was  not 
ascertained,  and  so  could  not  have  been  estimated  by  the  jury. 

Judgment  reversed,  and  the  amount  to  be  ascertained  upon  the 
principles  agreed  upon  in  the  case  stated. 


rv.  —  Q 
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Commonwealth  against  Rainey. 

The  proviso  contained  in  the  4th  section  of  the  Act  of  1803,  which  limits  the 
liability  of  a  sheriff's  sureties  to  five  years,  is  not  altered  or  supplied  by  the  Act 
of  1834. 

If  a  cautionary  judgment  be  obtained  against  a  sheriff  and  his  sureties  for  the 
amount  of  the  penalty  of  his  official  bond,  within  five  years,  a  scire  facias  upon 
that  judgment,  issued  after  the  five  years  have  elapsed,  by  one  who  was  a  stran- 
ger to  the  first  judgment,  will  not  entitle  him  to  recover  against  the  sureties. 

ERROR  to  the  Common  Pleas  of  Cambria  county. 

The  Commonwealth  for  the  use  of  S.  and  J.  Moore  against 
William  Rainey,  Peter  M'Guire,  Michael  M'Guire,  and  John  Rai- 
ney. This  was  a  scire  facias  upon  a  judgment  at  the  suit  of  the 
Commonwealth  against  the  defendants,  in  which  the  parties  stated 
the  following  facts  as  a  special  verdict : 

In  the  year  1834,  William  Rainey  was  elected  High  Sheriff  of 
Cambria  county,  and  on  the  29th  of  November  1834,  entered  into 
a  bond  in  the  usual  form,  in  the  penal  sum  of  $8000,  with  Peter 
M'Guire,  Michael  M'Guire,  and  John  Rainey,  as  his  sureties  in 
said  bond,  which  was  recorded  same  day.  On  the  25th  of  July 
1836,  a  writ  of  fieri  facias  issued  out  of  the  Common  Pleas  of 
Cambria  county,  at  the  suit  of  Philip  Noon,  Esq.,  for  the  use  of  S. 
and  J.  Moore  against  John  Kean,  for  a  debt  of  $61.79,  which  was 
placed  in  the  hands  of  said  William  Rainey,  sheriff,  to  be  by  him 
executed  in  due  form  of  law.  On  the  30th  of  March  1838,  the  said 
William  Rainey,  sheriff,  returned  the  said  writ  of  fieri  facias 
"  money  made."  On  the  10th  of  July  1838,  a  suit  was  instituted 
on  the  said  bond  against  the  said  William  Rainey,  Peter  M'Guire, 
Michael  M'Guire,  and  John  Rainey,  at  the  instance  of  Spier  and 
Graham,  for  the  use  of  Nathan  M.  Chaffer ;  and  on  the  4th  of 
April  1839,  judgment  was  rendered  for  the  penalty  of  the  said 
bond,  viz :  $8000,  in  favour  of  the  Commonwealth  against  the  said 
William  Rainey,  Peter  M'Guire>  Michael  M'Guire,  and  John 
Rainey.  On  the  14th  of  December  1839,  this  suit  was  instituted 
by  S.  and  J.  Moore,  by  writ  of  scire  facias,  on  the  judgment  last 
aforesaid,  against  the  said  William  Rainey,  Peter  M'Guire,  Michael 
M'Guire,  and  John  Rainey,  to  recover  from  them  the  said  debt  of 
861.79,  collected  by  the  said  William  Rainey,  sheriff,  on  the  said 
writ  of  fieri  facias,  in  favour  of  Philip  Noon,  Esq.,  for  the  use  of 
S.  and  J.  Moore  against  John  Kean.  If,  from  the  above  facts,  the 
court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover, 
then  judgment  to  be  entered  in  their  favour  for  the  sum  of  $86.63. 
But  if  the  court  shall  be  of  opinion  that  the  plaintiffs  are  not  en- 
titled to  recover,  judgment  to  be  entered  in  favour  of  defendants. 
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The  court  below,  (White,  President),  rendered  a  judgment  for 
the  defendants. 

Magehan,  for  plaintiff  in  error.  The  Act  of  1834  is  a  system 
of  itself,  and  supplies  the  Act  of  1803 :  it  does  not  contain,  and 
seems  purposely  to  omit  the  provision  contained  in  the  4th  section 
of  the  Act  of  1803,  which  limits  the  liability  of  sureties  to  five 
years.  But  if  the  proviso  in  the  Act  of  1803  be  still  in  force,  the 
judgment  on  the  official  bond  of  the  sheriff  is  made  cautionary, 
for  all  persons  whom  it  may  concern,  by  the  Act  of  1836.  Purd. 
Dig.  Title  "  Official  Bonds."  This  scire  facias  was  therefore  but 
a  continuance  of  the  proceeding  instituted  within  the  five  years. 

Banks,  contra,  argued  that  the  proviso  contained  in  the  4th 
section  of  the  Act  of  1803  was  neither  altered  nor  supplied  by  the 
Act  of  1834.  This  scire  facias  is,  as  to  the  present  plaintiffs,  an 
original  proceeding ;  they  were  strangers  to  the  action  upon  the 
official  bond,  and  ought  to  derive  no  advantage  from  that  which 
in  no  sense  belonged  to  them.  The  suit,  at  the  instance  of  one 
plaintiff,  gave  no  notice  to  the  sureties  of  a  claim  in  favour  of  an- 
other; and  the  reason  of  the  law,  which  limits  the  liability  of 
sureties,  is,  that  they  may  have  notice  within  a  reasonable  time, 
to  afford  them  an  opportunity  to  save  themselves. 

PER  CURIAM. — The  Limitation  in  the  Act  of  1803,  is  neither 
altered  nor  supplied,  and  it  certainly  is  not  expressly  repealed. 
But  the  legislature  has  changed  the  method  of  proceeding  in  ac- 
tions on  official  bonds ;  and  what  then  ?  It  follows  not  that  there 
was  a  design  to  repeal  the  limitation  in  favour  of  sheriff's  sureties. 
The  first  judgment  is  cautionary  for  those  who  come  afterwards, 
but  it  does  not  necessarily  supersede  the  limitation  which  was  ap- 
plicable to  separate  actions,  when  every  injured  party  sued  for 
himself.  The  proviso  which  contained  the  limitation  in  the  Act 
of  1803  was,  "  that  such  suit  or  suits  against  such  sureties  shall 
not  be  sustained  unless  the  same  be  instituted  within  five  years 
after  the  date  of  the  obligation  or  recognizance ;"  and  hence  an 
argument,  that  if  the  suit,  which  is  the  basis  of  every  subsequent 
proceeding,  is  in  time,  every  subsequent  proceeding  must  be  so 
also.  But  a  suggestion  or  scire  facias  on  a  judgment  may  be  con- 
sidered as  a  new  suit.  A  scire  facias  is  sometimes  called  so  in 
terms ;  and  the  suggestion  of  a  distinct  cause  of  action  by  a  third 
person,  is  the  legal  demand  of  a  right,  and  within  the  spirit,  if  not 
within  the  letter  of  the  proviso.  We  must  remember  that  these 
revised  statutes  which  made  extensive  changes  in  the  arrangement 
of  the  laws,  necessarily  left  much  to  be  adjusted  by  the  courts; 
and  we  are  consequently  bound  to  preserve  every  provision  which 
has  not  been  expressly  or  necessarily  repealed.  The  oppression 
that  was  once  felt  by  reason  of  the  interminable  responsibility  of 
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sheriffs'  sureties  would  be  felt  again,  and  we  cannot  think  there 
was  any  design  to  restore  it.  If  the  intention  was  to  repeal  the 
proviso  of  1803,  it  ought  to  have  been  declared ;  but  no  more  is 
said  to  be  repealed  than  is  altered  or  supplied,  and  this  proviso 
has  neither  been  re-enacted  nor  modified.  The  limitation  conse- 
quently remains  in  force. 

Judgment  affirmed. 


Stewart  against  Roderick. 

An  adverse  claimant  who  gets  into  possession  of  land  by  tampering  with  his 
adversary's  tenant,  stands  in  the  tenant's  place,  and  cannot  resist  the  landlord's 
title  where  the  tenant  himself  could  not ;  and  this  whether  the  possession  is  sur- 
rendered by  the  mere  consent  of  the  tenant  or  by  means  of  a  collusive  recovery. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  ejectment  for  400  acres  of  land  by  An- 
drew Stewart  against  James  Roderick  and  Charles  Colvin,  and 
upon  his  own  motion  L.  Springer  was  made  a  co-defendant. 

Andrew  Stewart,  having  a  legal  title  to  the  land  in  dispute,  on 
the  29th  of  July  1839  gave  a  lease  of  it  to  the  defendants  from  year 
to  year  in  consideration  of  the  payment  of  a  nominal  rent.  The 
evidence  of  this  having  been  given,  the  defendant  gave  in  evidence 
the  record  of  an  action  of  ejectment  to  March  term  1840,  for  the 
same  land,  at  the  suit  of  L.  Springer  against  Colvin  and  Roderick, 
in  which  a  judgment  had  been  confessed  by  the  defendants,  upon 
which  an  habere  facias  issued,  and  the  possession  was  delivered  to 
the  plaintiff,  who  thereupon  gave  a  lease  to  the  defendants. 

The  plaintiff  then  proved  that  this  judgment  was  confessed  in 
pursuance  of  an  agreement  between  Springer  and  the  defendants, 
by  the  terms  of  which  he  was  to  pay  each  of  them  840  for  their 
improvements,  and  that  he  was  to  pay  the  costs  of  the  ejectment. 
This  was  proved  by  the  acknowledgments  of  the  defendants,  who 
also  said,  that  they  were  afraid  of  being  put  to  costs  and  expense, 
and  they  thought  it  better  to  make  this  arrangement.  The  plaintiff 
also  proved  that  when  the  ejectment  was  brought  by  Springer  he 
employed  counsel  to  defend  against  his  claim ;  and  that  counsel 
was  examined,  and  testified  that  he  had  no  knowledge  of  the  con- 
fession of  judgment  by  the  defendants. 

The  court  below  charged  the  jury,  "  that  if  the  judgment  con- 
fessed by  Colvin  and  Roderick  to  Springer  was  a  contrivance  to 
transfer  the  possession  from  Stewart  to  Springer,  it  cannot  avail, 
and  the  plaintiff  must  recover.  But  if  the  judgment  was  honour- 
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ably  confessed,  because  the  defendants  were  satisfied  that  Springer 
had  a  good  title,  and  because  they  were  not  willing  to  risk  the 
costs,  and  Mr  Stewart  had  omitted  to  place  himself  upon  the  re- 
cord as  a  co-defendant,  it  may  have  been  all  fair  on  the  part  of 
the  defendants  as  well  as  of  Springer." 

Howell  and  Biddle,  for  plaintiff  in  error,  argued  that  tne  tenants 
were  guilty  of  perfidy,  and  by  the  conduct  of  Springer,  who  was 
a  party  to  the  fraud,  he  placed  himself  in  the  situation  of  the 
tenants,  and  cannot  deny  the  plaintiff's  title.  7  Cowen  637,  642 ; 
4  Johns.  212.  The  court  declined  to  hear  any  further  argument 
for  the  plaintiff  in  error. 

Dawson,  contra.  Whether  there  was  fraud  or  collusion  was  a 
matter  of  fact  which  could  only  be  determined  by  the  jury  to 
whom  it  was  fairly  submitted.  Stewart  should  have  made  himself 
a  party  to  the  action,  and  thus  saved  the  tenants  from  that  risk 
which  they  were  desirous  to  avoid.  Besides,  the  collusion  or  fraud 
of  that  judgment  is  not  inquirable  into  here;  that  could  only  be 
on  a  motion  to  set  it  aside. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  adverse  claimant  who  got  into  possession  by 
tampering  with  his  adversary's  tenant,  stands  in  the  tenant's  place 
and  cannot  resist  the  landlord's  title  where  the  tenant  himself 
could  not  resist  it ;  and  the  principle  holds  with  equal  force  where 
he  has  been  let  in  through  a  collusive  recovery.  This  rule  was 
accurately  stated  by  the  judge  abstractly ;  but  it  was  deprived  of 
its  effect  in  its  application  to  the  facts.  A  tenant  who  confesses 
judgment  in  an  ejectment,  whatever  his  opinion  of  the  adverse 
right,  or  the  risk  he  would  incur  by  holding  out  against  it,  violates 
his  allegiance  to  his  landlord.  Before  the  11  G.  2,  c.  19,  which 
has  been  followed  in  our  Act  of  1772,  the  tenant  could  not  be  com- 
pelled to  appear  to  an  ejectment  against  him ;  but  it  is  shown  by 
an  anonymous  case  in  the  King's  Bench,  (12  Mod.  211),  that  if  he 
had  let  judgment  go  without  having  given  notice  of  the  action  to 
his  landlord,  execution  would  have  been  stayed  till  the  right  were 
tried.  But  he  is  now  bound  by  the  statute  to  give  notice ;  and 
the  landlord  is  bound  to  defend  his  possession  where  the  lease  con- 
tains a  covenant  for  quiet  enjoyment;  but  where  it  does  not,  the 
tenant  perhaps  may  justifiably  take  measures  to  secure  himself  by 
calling  on  the  landlord  to  make  him  safe,  and  by  making  terms 
with  the  adverse  party  in  case  of  refusal.  It  is  not  pretended  that 
there  was  a  refusal  in  this  instance ;  yet  while  the  landlord  was 
in  fact  defending  the  action  by  counsel  who  appeared  to  it,  though 
not  in  his  name,  the  lessees  confessed  judgment  on  terms  of  being 
exonerated  from  costs  and  paid  for  improvements  made  pursuant 
to  their  lease.  It  is  true,  as  was  determined  in  Goodtitle  v.  Bad- 
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title,  (4  M.  4*  S.  820),  that  a  party  who  has  recovered  possession 
from  a  tenant,  can  be  affected  with  his  responsibility  only  by 
proof  of  collusion;  without  which,  the  case  would  stand  as  if  the 
tenant  had  merely  delivered  over  the  possession  to  a  stranger — a 
matter  to  be  settled  between  him  and  his  landlord.  But  could 
there  be  anything  else  than  collusion  in  a  case  like  the  present  ? 
A  plaintiff  in  an  ejectment  against  lessees  in  possession,  treats  with 
them  secretly,  negotiates  with  them  an  agreement  for  judgment, 
bargains  to  pay  the  costs  and  a  round  sum  for  improvements,  and 
finally  buys  them  out;  they  confess  judgment,  he  executes  a  writ 
of  possession,  turns  them  out,  and  instantly  puts  them  in  again 
under  a  lease  from  himself:  surely  a  recovery  thus  bought  and 
sold  in  violation  of  the  tenant's  fidelity,  can  be  no  less  than  covi- 
nous.  The  transaction  did  not  admit  of  justification  by  any  pos- 
sible interpretation  of  it;  yet  it  was  put  to  the  jury  in  a  point  of 
view  which  very  naturally  led  them  to  suppose  that  it  was  legal 
and  proper.  What  else  could  be  inferred  from  the  instruction 
that  "if  the  judgment  was  honourably  confessed  because  the  de- 
fendants were  satisfied  that  Springer  had  a  good  title,  and  they 
were  not  willing  to  risk  the  costs ;  and  Stewart  had  omitted  to 
place  himself  on  the  record  as  a  co-defendant ;  it  may  have  been 
all  fair  on  the  part  of  Roderick  and  Colvin,  as  well  as  of  Springer." 
Had  the  tenants  confessed  judgment  after  notice  to  their  landlord 
to  record  his  appearance,  there  might  have  been  colour  for  the 
act ;  yet  it  would  have  been  no  more  than  colour,  for  they  would 
have  been  as  much  liable  to  costs  and  damages  after  an  appear- 
ance by  him  as  they  were  before  it.  But  when  we  find  them 
attorning  to  the  adverse  claimant  through  a  preconcerted  reco- 
very, and  for  a  consideration  paid,  we  find  the  case  to  be  too  pal- 
pably within  the  general  principle  to  be  taken  out  of  it.  In  Good- 
title  v.  Badtitle,  the  fortress  was  only  deserted  ;  but  here  the  gar- 
rison was  seduced  from  its  duty,  and  the  enemy  entered  by  its 
co-operation,  and  if  that  does  not  constitute  collusion,  it  would  be 
hard  to  say  that  anything  does.  It  is  true  that  according  to  the 
case  last  quoted,  Stewart  might  have  had  redress  by  motion  in 
the  immediate  suit;  but  it  follows  not  that  he  may  not  have  it 
also  by  action ;  and  whatever  defect  there  might  be  in  his  case  in 
respect  to  proof  of  collusion  as  regards  Springer,  the  other  defend- 
ants could  not  set  up  want  of  title  against  their  former  landlord, 
or  their  wrongful  attornment  to  get  rid  of  the  lease.  But  the  case 
is  clear  against  all  the  defendants.  The  other  points  raised  on  the 
record  have  not  been  argued,  and  we  express  no  opinion  in  re- 
spect to  them. 

Judgment  reversed,  and  venire  de  now  awarded. 
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Baird  against  Campbell. 

The  judgment  of  a  justice  of  the  peace  cannot  be  inquired  into  collaterally 
upon  any  other  ground  than  that  of  collusion.  Hence  an  action  of  trespass  will 
not  lie  against  a  plaintiff  who  recovered  a  judgment  and  collected  it  by  execution 
and  sale  of  defendant's  goods,  on  the  ground  that  the  defendant  in  the  judgment 
was  never  served  with  process. 

'\\    'i..    •    -•     .  "i!i  <!•'>:*>-:   ..'l'«fli  }f   .-I1-/' '>•*{'    rV'iit>Iij    3fJ}    Jlf    'iil'li 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  trespass  by  Edward  Campbell  against 
Alexander  Baird,  George  Harger  and  Joseph  Livingston,  in  which 
the  defendants  were  charged  with  selling  and  carrying  away  the 
plaintiff's  goods. 

Alexander  Baird  had  obtained  a  judgment  before  a  justice 
against  Edward  Campbell,  the  plaintiff,  upon  which  he  had  an 
execution  issued  and  put  into  the  hands  of  Joseph  Livingston,  upon 
which  the  present  plaintiff's  goods  were  levied  and  sold.  For  this 
the  defendants  were  charged  with  trespass  in  this  action ;  upon 
the  trial  of  which  the  court  below  permitted  the  plaintiff  to  show 
that  the  judgment  of  the  justice  was  irregular;  that  the  original 
process  upon  which  it  was  founded  had  not  been  served  upon  him, 
and  that  it  should  not  have  been  entered.  And  the  court  instruct- 
ed the  jury  that  they  might  inquire  into  the  truth  of  it. 

M'Connell,  for  plaintiffs  in  error,  argued  that  the  judgment  of  the 
justice  imported  verity  and  could  not  be  inquired  into  collaterally; 
and  cited  14  Serg.  fy  Rawle  440;  10  Watts  101. 

M'Candless,  contra.  There  were  so  many  circumstances  of  sus- 
picion about  the  judgment,  that  the  court  could  not  avoid  the 
inquiry.  The  transcript  showed  a  summons  returned  "  Served, 
says  the  constable" — not  on  oath — the  judgment  was  for  $99  :  the 
transcript  was  not  certified ;  and  the  jury  were  satisfied  it  was  a 
vile  fraud  concocted  by  the  defendants.  The  docket  of  the  justice 
under  such  circumstances  should  have  been  produced;  2  Rawle  9; 
1  Wash.  C.  C.  330. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  a  principle,  perhaps  without  exception,  that 
a  judgment  shall  not  be  reversed  in  a  collateral  proceeding  for 
anything  but  collusion ;  10  Watts  102.  In  defiance  of  that  rule, 
the  court  admitted  evidence,  the  only  purpose  of  which  was  to 
examine  into  the  merits  of  the  original  judgment  before  the  justice. 
If  a  defendant,  after  being  duly  summoned,  omits  to  make  defence, 
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he  is  ever  afterwards  precluded  from  showing  that  nothing  was 
due  in  an  action  of  trespass  for  an  illegal  seizure  of  his  goods. 
The  observance  of  the  rule  is  necessary  to  protect  the  officer  as 
well  as  the  plaintiff;  for  otherwise,  the  officer  who  executes  the 
writ,  good  on  its  face,  would  never  be  safe.  If,  however,  as  has 
been  insinuated,  there  was  a  conspiracy  to  levy  a  debt  where 
nothing  was  due,  to  which  the  constable  or  the  justice  was  a 
party,  an  ample  remedy  may  be  had  against  all  concerned  in  an 
action  on  the  case.  That  a  judgment  was  rendered  by  the  justice, 
which  is  a  sufficient  justification  to  the  officer  and  plaintiff,  is 
shown  by  competent  testimony,  viz.  by  a  sworn  copy  of  the  en- 
tries in  the  justice's  docket,  which,  according  to  the  case  of  Welsh 
v.  Crawford  (14  Serg.  4*  Rawle  440),  has  the  same  effect  as  the 
original,  if  produced.  The  plaintiff  might  have  compelled  the 
production  of  the  justice's  docket;  but  unless  this  is  done,  the 
transcript  has  the  same  force  as  the  original,  and  imports  absolute 
verity;  and  we  must  intend  that  the  summons  was  regularly 
served.  We  see  nothing  in  the  evidence  which  supports  the  asser- 
tion that  the  justice  swore  he  would  not  say  the  transcript  was  a 
true  copy.  It  was  given  in  evidence  without  objection,  on  the 
oath  of  the  justice,  that  it  was  a  true  copy.  We  are  therefore  of 
opinion  that  there  was  error  in  admitting  the  testimony  in  the 
second  and  third  bills,  and  in  charging  the  jury  that  there  was 
not  sufficient  evidence  of  the  judgment  before  the  justice. 

Judgment  reversed. 


Sprague  against  Woods. 

By  a  deed  of  bargain  and  sale,  or  any  other  form  of  conveyance  duly  recorded, 
a  use  may  be  raised  in  any  one  in  whose  favour  it  is  expressly  declared  by  the 
deed,  without  a  consideration  expressed. 

Equity  will  construe  a  deed  of  bargain  and  sale  to  be  a  covenant  to  stand 
seised,  where  there  is  both  a  money  consideration  and  a  relation  by  blood  appa- 
rent in  the  deed. 

An  unrecorded  deed  from  a  grandfather  to  his  daughter  and  son-in-law,  for  a 
consideration  paid  by  them,  in  trust  for  their  children  in  fee,  is  valid  to  vest  the 
estate  to  the  use  of  or  in  trust  for  the  said  children  then  living. 

This  was  a  writ  of  error  to  the  District  Court  of  Allegheny 
county,  where  an  action  of  ejectment  was  brought  by  Samuel 
Sprague  against  John  Woods,  for  30  acres  of  land  in  Reserve 
township.  The  plaintiff's  claim  was  founded  on  his  possession. 

The  defendant  gave  in  evidence  a  patent  to  himself,  dated  28th 
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of  March  1814,  including  the  premises  in  dispute,  and  the  follow- 
ing deed  from  himself  and  wife  to  the  plaintiff: 

"  This  indenture,  made  the  2d  day  of  February  1818,  between 
John  Woods  of  Ross  township,  county  of  Allegheny  and  State  of 
Pennsylvania,  and  Sarah  his  wife,  of  the  one  part,  and  Samuel 
Sprague  of  Pittsburgh,  county  and  State  aforesaid,  and  Ellen  his 
wife  of  the  other  part,  witnesseth  that  the  said  John  Woods  and 
Sarah  his  wife,  for  and  in  consideration  of  the  sum  of  $500  lawful 
money  of  the  United  States,  to  them  in  hand  paid  by  the  said 
Samuel  Sprague  and  Ellen  his  wife,  at  or  before  the  ensealing  or 
delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  aliened,  enfeoffed,  released  and  confirmed, 
and  by  these  presents  do  grant,  bargain,  sell,  alien,  enfeoff,  release 
and  confirm,  unto  the  said  Samuel  Sprague  and  Ellen  his  wife,  in 
trust  for  their  children,  viz.  —  the  heirs  lawfully  born  to  the  said 
Samuel  Sprague  by  Ellen  his  wife,  a  certain  lot  or  piece  of  ground 
situate  in  the  township,  county  and  state  aforesaid,  being  part  of 
the  farm  or  plantation  upon  which  the  said  John  Woods  at  pre- 
sent dwells,  and  lawfully  conveyed  to  him  the  said  John  Woods 
by  patent  bearing  date  the ,  bounded,  &c.,  contain- 
ing 30  acres,  strict  statute  measure,  together  with  all  and  singu- 
lar, &c. ;  to  have  and  to  hold  the  said  described  in  trust  for  their 
children  as  aforesaid,  hereditaments  and  premises  hereby  granted 
as  mentioned  or  intended  so  to  be,  with  the  appurtenances,  unto 
the  said  Samuel  Sprague  and  Ellen  his  wife  in  trust  for  their  chil- 
dren and  heirs  aforesaid :  to  and  for  the  only  proper  use,  benefit 
and  behoof  of  them,  the  said  Samuel  Sprague  and  Ellen  his  wife 
in  trust  for  their  children  and  heirs  for  ever,  and  the  said  John 
Woods  and  Sarah  his  wife  do  covenant,  promise  and  agree  to  and 
with  the  said  Samuel  Sprague  and  Ellen  his  wife,  their  children 
and  heirs,  by  these  presents,  that  they  the  said  John  Woods  and 
Sarah  his  wife  and  their  heirs,  the  said  described  tract  or  parcel 
of  ground  hereby  granted  with  the  appurtenances  unto  the  said 
Samuel  Sprague  and  Ellen  his  wife  and  their  heirs,  against  them 
the  said  John  Woods  and  Sarah  his  wife  and  their  heirs,  and 
against  all  and  every  other  person  or  persons  whomsoever,  law- 
fully claiming  or  to  claim  the  same,  shall  and  will  warrant  and 
for  ever  defend  by  these  presents.  In  witness  whereof  the  said 
John  Woods  and  Sarah  his  wife  have  hereto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

"  Sealed  in  presence  T        „,•  r         -,„ 

of  John  Taylor.  JOHN  WOODS    [SEAL.]" 

This  deed  was  acknowledged  by  Woods  and  wife  on  the  day  of 
its  date,  but  was  not  recorded  until  after  the  verdict.  There  was 
a  receipt  on  the  deed  signed  by  Woods  for  8500  from  Sprague  and 
wife,  being  the  consideration  money  of  the  land  conveyed  by  the 
deed.  Sprague  and  wife,  who  was  the  daughter  of  Woods,  had 
iv.  — 25  R 
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issue  two  sons,  Samuel  and  William,  who  were  minors  at  the  date 
of  the  deed,  and  living  at  the  time  of  suit  brought. 

The  defendant  gave  in  evidence  also  a  deed  from  Samuel  Sprague. 
(one  of  the  plaintiff's  sons),  to  himself,  for  one  undivided  half  of 
the  tract  in  dispute,  dated  2d  of  June  1834,  for  the  consideration 
of  8250 ;  also  a  deed  from  William,  (the  plaintiff's  other  son),  to 
himself,  for  the  30  acres  in  dispute,  his  interest  being  15  acres,  for 
the  consideration  of  $1500,  dated  7th  of  November  1837.  There 
was  some  conflicting  evidence  as  to  the  possession  and  improve- 
ments by  the  plaintiff,  and  of  turning  out  the  plaintiff's  tenant  by 
the  defendant.  It  appeared  that  the  plaintiff  was  discharged  under 
the  insolvent  laws  on  the  10th  of  August  1818. 

SHALER,  President,  charged  the  jury  that  the  defendant's  title 
was  good  under  the  deeds  in  evidence,  and  that  he  was  entitled  to 
a  verdict.  The  plaintiff  excepted  to  the  charge,  and  assigned  it 
for  error. 

Dunlop,  for  plaintiff  in  error. 

A  presumption  of  payment  by  an  insolvent  arises  after  a  lapse 
of  14  years.  14  Serg.  fy  Rawle  364  ;  4  Whart.  267. 

No  legal  estate  passed  to  the  children  of  the  plaintiff  by  the  de- 
fendant's deed.  A  use  cannot  be  executed  on  a  bargain  and  sale, 
so  as  to  vest  the  estate  in  a  cestui  que  use  from  whom  no  considera- 
tion passed.  This,  therefore,  was  merely  a  trust  in  the  children. 
Sound.  Uses  $  Tr.  312;  3  DalL  486;  Dyer  135;  Prest.  Eat.  178, 
190;  Cruise,  ch.  1,  sec.  2;  1  Watts  108,  118;  Sug.  Pow.  122; 
5  Rawle  16,  111 ;  1  Whart.  153;  3  Serg.  #  Rawle  445. 

If,  then,  the  plaintiff  was  a  trustee,  chancery  would  not  require 
him  to  convey  to  his  children  from  whom  no  consideration  passed. 
It  will  not  interfere  in  favour  of  grandchildren,  to  take  away  the 
legal  right.  1  Prest.  Est.  144,  184,  186 ;  1  Aik.  580 ;  1  Madd.  Chan. 
413;  1  Fonb.  Eq.  c.  6,  sec.  8;  2  Ib.  25,  w.;  7  Bac.  Jib.  97,  n. ;  5 
Madd.  Rep.  409;  Saund.  Uses  $  Tr.  313,  322 ;  Shep.  Touch.  509, 
511 ;  2  Fonb.  Eq.  31,  n.  P.;  3  Atk.  508;  2  Vez.  582;  1  Vez.  228; 
1  Salk.  187. 

Metcalf,  contra,  cited  4  Serg.  #  Rawle  133 ;  4  Watts  171. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  English  learning  on  the  subject  of  the  con- 
veyances on  which  a  use  may  or  may  not  be  raised,  has  been,  for 
the  most  part,  inapplicable  in  Pennsylvania  since  the  passage  of 
the  Act  of  Assembly  of  the  28th  of  May  1715,  if  not  for  a  prior 
period.  By  the  4th  section  of  that  Act,  all  deeds  and  conveyances, 
whatever  be  their  forms,  when  they  are  duly  recorded,  have  the 
same  force  and  effect  for  giving  seisin  and  possession  as  deeds  of 
feoffment  with  livery  of  seisin  or  deeds  enrolled  in  any  of  the  courts 
of  Westminster.  By  a  feoffment  with  livery  of  seisin,  a  use  may 
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be  raised  in  any  one  in  whose  favour  it  is  expressly  declared  by 
the  deed,  without  a  consideration  expressed;  and  therefore  the 
same  thing  may  be  done  here  by  a  bargain  and  sale  or  any  other 
form  of  conveyance  duly  recorded.  It  is  in  consequence  of  these 
principles  established  by  our  law  in  early  times,  that  the  complex 
and  burthensome  machinery  of  lease  and  release,  feofFments  with 
livery  of  seisin,  and  of  fines  and  recoveries,  adopted  in  England  for 
the  raising  of  uses,  has  been  laid  aside  here,  or  rather  has  never 
been  in  common  use,  and  the  simple  forms  of  our  deeds  containing 
words  of  bargain  and  sale,  alienation,  feoffment,  release  and  con- 
firmation, or  something  tantamount,  have  been  employed  to  answer 
all  the  purposes  to  which  the  former  were  applied  in  England.  See 
M'Kee  v.  Pfout,  (3  Dall  486) ;  Dunwoodie  v.  Reed,  (3  Serg.  $ 
Rawle  445) ;  Serg.  Land  Law  230,  242. 

Had  the  deed  in  question  been  duly  recorded  at  the  trial,  it 
would  have  been  equivalent  to  a  feoffment  to  Samuel  Sprague,  to 
the  use  of  his  children ;  their  estate  would  have  been  a  use  exe- 
cuted in  them.  It  is  objected,  however,  that  the  verdict  and 
judgment  were  rendered  on  the  2d  of  March  1842,  and  that  the 
deed  was  not  recorded  till  the  day  after,  viz :  the  3d  of  March. 
It  does  not  appear  by  the  record  that  this  objection  was  taken  in 
the  court  below,  and  the  recording  since  might  perhaps  be  consi- 
dered as  curing  the  error.  But  if  it  did  not  cure  it,  and  the  case 
stood  on  the  simple  deed  unrecorded,  the  result  would  be  the  same, 
except  that  the  estate  of  the  children  would  be  a  trust  instead  of 
a  use.  For  equity  in  enforcing  trusts  does  not  regard  so  much  the 
mode  of  conveyance  as  the  intent  of  the  parties,  and  to  effectuate 
that,  will  construe  the  instrument  so  as  to  give  it  effect,  and  will 
remedy  defects  in  the  forms  employed.  For  that  purpose,  a  deed 
of  bargain  and  sale  may  be  construed  to  be  a  covenant  to  stand 
seised,  where  there  is  both  a  money  consideration  and  a  relation 
by  blood  apparent  in  the  deed.  So  on  a  feoffment  without  livery 
of  seisin,  equity  will  supply  the  defect  of  livery.  1  Fonb.  Eq.  38 ; 
2  Ib.  43, 45 ;  1  Madd.  Chan.  42.  It  is  contended  however  that  this 
will  not  be  done  in  favour  of  a  grandchild.  But  if  this  deed  be 
taken  to  be  a  voluntary  conveyance  from  Woods  the  grandfather, 
for  the  benefit  of  the  grandchildren,  the  money  consideration  being 
in  that  case  merely  nominal,  I  do  not  perceive  why  it  may  not  be 
construed  as  a  covenant  to  stand  seised  to  their  use,  the  relation- 
ship of  grandfather  and  grandchild  being  clearly  sufficient  for  that 
purpose,  and  apparent  in  the  deed.  It  would  then  be  a  use  exe- 
cuted in  the  children.  There  is  no  evidence,  however,  that  this 
was  the  fact.  On  the  contrary,  both  the  deed  and  the  receipt  show 
a  money  consideration  paid  by  Sprague  and  wife ;  so  that  it  is  in 
effect  a  purchase  by  them,  for  the  benefit  of  their  children,  and 
equity  will  certainly  supply  all  defects  in  order  to  carry  into  exe- 
cution a  settlement  by  parents  on  their  children.  It  would  supply 
the  want  of  livery  of  seisin,  and  treat  it  as  a  valid  feofFment  at 
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common  law.  However  inartificial  the  conveyance  may  be,  or  if 
it  were  even  but  an  article  of  agreement,  the  trust  would  be  en- 
forced in  such  case. 

Whether,  then,  it  be  a  use  executed  or  a  trust,  the  only  question 
is,  what  estate  was  conveyed  by  the  deed  of  the  2d  of  February 
1818  ?  It  is  a  conveyance  to  Samuel  Sprague  and  wife,  either  to 
the  use  of,  or  else  in  trust  for  their  two  children  then  living,  in  fee 
simple.  Of  course  these  children  could  convey  their  interests, 
whether  legal  or  equitable,  and  the  defendant,  holding  under  deeds 
from  them,  had  a  good  title. 

Judgment  affirmed. 


Stuck  against  Mackey. 

Land  devised  to  executors  to  be  sold  and  the  proceeds  to  be  divided  amongst 
the  legatees,  is  not  the  subject  of  a  lien  or  execution  against  the  legatees,  but 
they  may  elect  to  take  the  land  instead  of  the  proceeds  of  the  sale  of  it,  and  after 
such  election  it  becomes  the  subject  of  lien,  and  may  be  sold  upon  a  judgment 
and  execution  against  the  legatee. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Fayette 
county. 

This  was  an  action  of  ejectment  for  a  tract  of  land  by  James 
Mackey  and  others  against  Stephen  Stuck,  William  Crawford,  and 
Bazil  Brownfield. 

GRIER,  President,  before  whom  the  cause  was  tried,  thus  stated 
the  facts  of  the  case,  and  determined  the  law  of  it. 

The  land  in  dispute  is  part  of  a  tract  of  land  late  the  property 
of  Stephen  Mackey,  sen'r,  who  died  in  March  1819,  having  by  his 
last  will  and  testament,  directed  his  executors  to  sell  the  land  one 
year  after  his  death,  and  divide  the  proceeds  among  his  four  chil- 
dren, viz :  one-half  to  his  son  Stephen,  the  other  half  to  his  three 
daughters.  Instead  of  the  money,  Stephen  took  one-half  of  the 
land.  In  October  1820,  he  became  bound  in  a  recognizance  for 
$10,000,  as  the  bail  for  Daniel  P.  Lynch,  sheriff.  On  this  recogni- 
zance a  judgment  was  obtained  in  October  1823,  and  this  tract 
of  land  was  levied  on  as  the  property  of  Stephen  Mackey,  and 
in  March  1826  sold  to  John  Dawson,  Esq.  for  $5;  and  in  February 
1830,  Dawson  sold  to  plaintiffs  for  8100. 

The  validity  of  the  plaintiffs'  title  will  of  course  depend  on  the  fact 
whether  this  recognizance  or  the  judgment  thereon  was  a  lien  on 
this  land.  Where  a  testator  orders  his  executor  to  sell  his  land 
and  divide  the  proceeds  equally  among  his  children,  it  is  well 
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settled  that  the  children  have  no  estate  in  the  land  which  is  the 
subject  of  lien  or  execution.    Morrow  v.  Brenizer,  (2  Rawle  185). 

It  is  also  as  well  settled  that  when  the  proceeds  of  real  estate 
are  devised,  the  person  beneficially  interested  may  elect  to  take 
the  fund  as  real  estate.  He  may  take  it  either  as  land  or  money. 
Burr  v.  Sim,  (1  Whart.  252) ;  Smith  v.  Starr,  (3  Whart.  65).  The 
settlement  of  this  estate  seems  to  have  been  done  in  a  careless 
manner.  They  have  left  the  arrangement,  (if  any  such  was  made), 
by  which  the  devisees  agreed  to  take  their  shares  in  land,  to  rest 
in  parol.  This  will  leave  the  first  and  most  important  point  in  the 
case,  as  a  matter  of  fact,  depending  on  the  testimony  of  witnesses, 
and  of  course  to  be  decided  by  the  jury.  For  if  Stephen  Mackey 
the  devisee  had  with  the  consent  of  the  executors  and  his  co-de- 
visees, entered  upon  this  land,  and  taken  it  in  lieu  of  the  money 
devised  to  him,  before  the  date  of  recognizance,  it  follows  as  a 
matter  of  course,  that  this  recognizance  became  a  lien  upon  the 
land,  and  the  sale  by  the  sheriff  to  John  Dawson,  conferred  a  title. 
But  if  you  do  not  believe  the  testimony  on  this  subject ;  if  Stephen 
Mackey  obtained  no  title  to  the  land  till  October  1824,  when  the 
executors  put  on  record  a  deed  to  him  for  the  whole  land,  then  the 
title  of  plaintiff  is  worthless ;  and  you  need  not  proceed  further  in 
the  investigation,  but  find  a  verdict  for  defendant.  But  if  you 
believe  these  witnesses,  Abraham  Brown,  Christopher  Brown,  and 
Ann  Leckner,  can  this  matter  of  election  be  completely  proved  by 
parol  ?  I  have  no  doubt  it  may.  The  election,  as  such,  may  be 
proved  as  any  other  matter  in  pais,  and  if  the  proof  that  the  de- 
visees agreed  to  take  the  land,  and  immediately  went  into  posses- 
sion each  of  their  portion,  and  have  held  it  without  hindrance  for 
21  years,  is  clear,  satisfactory  and  uncontradicted,  I  see  no  reason 
why  each  should  not  be  treated  as  having  a  title  to  the  land,  as 
such,  from  the  date  of  such  agreement  and  entry. 

Assuming,  then,  that  credit  is  to  be  given  to  this  testimony, 
what  does  it  prove?  It  would  appear  that  in  April  1820,  the 
executors,  according  to  the  requisition  of  the  will,  advertised  the 
premises  for  sale :  that  on  the  first  day  of  sale  the  property  was 
bid  up  to  a  sum  exceeding  $5000,  (what  was  considered  its  value) : 
that  the  sale  was  then  adjourned  to  another  day,  to  be  held  at  the 
court-house :  that  in  the  mean  time,  the  devisees  present  and  exe- 
cutors came  to  this  arrangement — that  the  devisees  would  take 
the  land  among  themselves,  and  divide  it  in  the  proportions  given 
by  the  will,  and  if  the  sister,  (Rebecca),  who  lived  in  Ohio,  should 
prefer  to  have  money  instead  of  her  share  in  land,  that  Christopher 
Brown,  who  was  husband  of  one  of  the  devisees,  would  take  her 
share,  and  pay  her  the  money  at  the  rate  to  which  the  whole  had 
been  bid  at  the  sale.  To  this  arrangement  the  executors  assented, 
and  the  sale  was  stopped.  Soon  after,  the  other  sister  from  Ohio 
came  in,  assented  to  the  arrangement,  the  devisees  divided  the 
land  among  themselves,  and  have  held  possession  accordingly  from 

IV. R  * 
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that  day  to  this,  upwards  of  21  years.  Christopher  Brown  went 
on  to  make  payments  to  his  sister,  and  to  the  executors  on  account 
of  her  interest.  He  afterwards  makes  sale  of  his  land  to  Judge 
Ewing,  and  binds  him  to  pay  the  executors  the  balance  due.  Mr 
Ewing  pays  the  whole  amount  to  the  executors  in  pursuance  of 
his  agreement.  There  is  nothing  to  contradict  the  whole  of  this 
testimony,  except  a  recital  in  a  deed  by  the  executors ;  but,  on  the 
contrary,  besides  the  acknowledgment  of  the  executors  in  their 
deed  to  Mr  Ewing,  that  he  paid  the  money  for  Christopher  Brown, 
we  have  the  several  receipts  of  each  of  the  executors,  fully  corro- 
borating the  parol  testimony,  that  there  was  no  sale  of  the  property 
to  Stephen,  but  that  each  took  his  share  in  land,  and  that  Christo- 
pher Brown  had  purchased  the  share  of  Rebecca. 

2.  The  defendants  claim  title  to  the  land,  1st,  under  a  sheriff's 
sale  of  this  land  in  1836  to  Judge  Ewing,  founded  on  a  judgment 
obtained  by  Basil  Brownfield,  (the  defendant  in  this  case),  against 
Stephen  Mackey.     It  is  plain  that  if  the  recognizance  was  a  lien, 
and  the  sale  to  John  Dawson,  (under  whom  the  plaintiffs  claim),  was 
valid,  Stephen  Mackey  had  no  title,  and  therefore  the  second  sale 
was  a  nullity.     And  if  even  the  second  purchaser  at  sheriff's  sale 
could  be  said  under  any  circumstances  to  be  a  purchaser  without 
notice  of  the  first  sale  by  the  sheriff,  there  is  proof,  (without  con- 
tradiction), that  Mr  Austin,  the  attorney  for  plaintiffs,  gave  actual 
notice  of  the  plaintiff's  claim  at  the  last  sale ;  and  the  fact  that  one 
of  the  plaintiffs  was  present,  drunk,  and  offering  to  bid,  at  the  sale, 
raises  no  equity  in  favour  of  the  purchaser. 

3.  But  this  last  sheriff's  sale  was  founded  on  another  transaction 
in  which  Henry  Beeson,  the  executor,  became  a  purchaser  of  the 
whole  tract,  and  held  this  land,  as  he  alleged,  in  trust  for  Stephen 
Mackey.     The  history  of  that  transaction,  as  given  in  evidence, 
is  briefly  as  follows: — In  the  year  1824,  Rebecca  Jamison,  the 
devisee,  who  resided  in  Ohio,  employed  Messrs  Dawson  and  Stew- 
art her  attorneys  to  collect  from  the  executors  the  balance  due  to 
her  out  of  the  estate  of  her  father.     Her  attorneys  brought  suit 
against  the  executors.     They,  instead  of  pursuing  Christopher 
Brown,  to  whom  they  had  agreed  to  sell  the  interest  of  Rebecca, 
and  from  whom  they  had  received  a  considerable  portion  of  the 
purchase  money,  proceeded  in  a  manner  most  extraordinary,  the 
motives  for  which  have  not  been  explained,  but  may  be  guessed 
at  from  certain  circumstances  in  evidence.     They  made  a  deed  to 
Stephen  Mackey  for  the  whole  180  acres,  including  as  well  his 
own  share  as  that  taken  by  the  other  heirs,  and  put  it  on  record, 
reciting  a  sale  of  the  premises  to  him  in  1820,  and  immediately 
commenced  a  suit  against  him  for  the  whole  purchase  money.    The 
counsel,  who  it  appears  did  not  wish  to  be  held  responsible  for  the 
correctness  or  propriety  of  these  proceedings,  took  a  special  power 
of  attorney  from  the  executors  and  filed  it  of  record,  showing  the 
purpose  of  the  suit.    A  judgment  was  entered  against  Stephen 
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Mackey  for  the  whole  amount  of  the  purchase  money,  although, 
as  Mr  Dawson  the  attorney  swears,  Mackey  did  not  consider 
himself  liable  for  a  dollar  of  the  money,  and  that  he,  (Dawson), 
put  this  power  of  attorney  on  record  to  show  the  object  of  the  suit, 
and  that  Mackey  might  not  be  wronged,  who  was  hardly  fit  to 
take  care  of  himself.  On  this  judgment  an  execution  was  issued, 
and  Henry  Beeson  the  executor  bid  in  the  property,  telling  others 
they  need  not  bid,  as  he  was  acting  as  trustee  for  the  heirs.  If 
you  believe  the  testimony  of  Brown,  at  the  very  time  the  execu- 
tors were  going  through  this  absurd  farce  of  selling  the  land  of 
Stephen  Mackey  to  pay  the  debt  of  Christopher  Brown,  and  buy- 
ing in  the  land  as  trustee  for  Mackeys,  Christopher  Brown  stood 
ready  and  willing  to  pay  all  the  money  due  to  Rebecca  Jamison, 
and  tendered  it  to  the  executor,  who  obstinately  persisted  in  this 
absurd  conduct.  Was  it  to  get  clear  of  accounting  for  the  pay- 
ments made  by  Christopher  Brown  on  account  of  his  contract  to 
one  of  the  executors,  who  was  now  become  insolvent,  that  this 
course  was  pursued  ?  Or  was  it  because  Stephen  Mackey's  pro- 
perty was  about  to  be  swept  off  for  the  payment  of  his  debt  as 
bail  for  sheriff  Lynch,  that  this  form  of  proceeding  was  thus  pur- 
sued and  persisted  in  to  cover  his  property  from  the  pursuit  of 
his  creditors?  Such  has  certainly  been  the  effect,  if  not  the  inten- 
tion of  these  proceedings ;  for  we  see  that  in  consequence  of  this 
cloud  cast  upon  his  title  by  this  deed  and  judgment  of  1824,  his 
land  was  sold  for  the  sum  of  $5.  Let  the  motive  for  this  conduct 
be  what  it  may,  if  you  believe  the  evidence  already  stated  with 
regard  to  the  whole  transaction,  this  sale  was  a  nullity,  and  con- 
ferred no  title  whatever  on  the  executor  Henry  Beeson. 

4.  But  it  has  been  contended,  that  because  Mr  Dawson,  the 
purchaser  at  the  first  sale,  was  attorney  for  Beeson  in  this  last 
sale,  therefore  Beeson  got  a  good  title.     I  am  wholly  unable  to  see 
the  connection  between  the  premises  and  the  conclusion.     Mr 
Dawson's  title  was  on  record ;  he  practised  no  deceit  on  Beeson. 
He  did  not  advise  Beeson  to  this  absurd  course.     Beeson  did  not 
pretend  he  was  going  through  this  form  to  take  Mackey's  land 
from  him,  but  only  to  obtain  the  means  of  coercing  somehow  or 
other  the  payment  of  the  money  due  by  Christopher  Brown,  who 
was  standing  ready  and  offering  to  pay  the  money  without  coer- 
cion, and  did  afterwards  pay  it,  by  Judge  Ewing  his  agent. 

5.  Judge  Ewing  also,  who  purchased  or  rather  took  a  deed  from 
the  executors  and  heirs  of  Beeson,  had  full  knowledge  of  the  nature 
of  the  whole  transaction,  as  fully  appears  on  the  face  of  his  own 
title,  insomuch  that  the  recitals  of  his  deed  make  it  a  perfect  felo 
de  se.     For  he  first  purchased  from  Christopher  Brown  by  an  ar- 
ticle which  recited  the  sale  of  Rebecca's  interest  to  him,  his  agree- 
ment to  pay  the  money  to  the  executors,  and  binds  Mr  Ewing  to 
pay  the  balance  of  the  money,  which  he  accordingly  did ;  and  the 
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deed  from  the  executors  to  himself  honestly  recites  the  whole 
transaction,  and  carefully  demonstrates  itself  to  be  a  nullity. 

6.  Nor  does  Basil  Brownfield  stand  in  the  situation  of  a  pur- 
chaser without  notice,  for  a  valuable  consideration.     1.  Because 
he  has  not  paid  his  purchase  money,  or  got  his  deed.     2.  Because 
plaintiff's  title  is  on  record.     3.  The  recitals  of  his  own  title  give 
him  information  of  its  nullity. 

7.  Nor  does  the  fact  that  the  plaintiffs  permitted  their  father  to 
live  on  the  property,  and  rent  it,  and  reserve  the  rents  during  his 
life,  affect  their  title.     It  was  a  fraud  on  no  one ;  it  was  no  wrong 
to  the  creditors  of  the  father,  who  was  poor  and  insolvent,  and 
might  live  though  he  could  not  pay  his  debts.   The  plaintiff's  title 
was  no  secret  trust  or  equity ;  no  one  was  misled  by  their  filial 
kindness  to  suppose  their  father  was  wealthy  and  give  him  credit. 
When  he  died  they  claimed  the  rents,  and  have  more  right  to 
complain  of  the  wrongful  manner  in  which  they  were  turned  out 
of  possession  under  the  forms  of  law,  than  the  creditors  have  to 
blame  them  because  they  paid  but  an  inadequate  price.    That  Mr 
Dawson  gave  them  his  title  for  a  trifle  is  honourable  in  him,  but 
wrongful  to  no  one.     That  he  bought  it  fairly  at  public  sale  is  not 
denied.     If  the  property  was  sacrificed  it  was  the  fault  of  others, 
and  not  his.     If  he  got  a  good  title  when  he  supposed  it  doubtful 
or  bad,  it  is  his  good  fortune.     His  own  opinion  of  it  then  or  now 
cannot  make  it  good  or  bad. 

Finally,  if  the  jury  believe  the  testimony  of  the  plaintiffs,  I  see 
nothing  in  the  evidence  given  by  defendants,  or  in  the  legal  points 
urged  by  them  as  a  defence,  which  should  hinder  you  from  giving 
a  verdict  for  the  plaintiffs. 

Every  part  of  the  charge  of  the  court  was  assigned  for  error 
Howell  and  Deford,  for  plaintiffs  in  error. 
Veech  and  Dawson,  for  defendants  in  error. 

PER  CURIAM. — The  principles  of  law  involved  in  this  case  have 
been  so  fully  stated  by  the  President  of  the  District  Court,  and  so 
accurately  applied  to  the  circumstances,  that  it  is  necessary  to  say 
no  more  than  that  no  part  of  the  assignment  of  errors  has  been 
sustained. 

Judgment  affirmed. 
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M'Cullough  against  Grishobber. 

A  domestic  attachment  may  issue  upon  a  debt  which  is  not  due  and  payable, 
if  there  be  in  other  particulars  a  sufficient  ground  for  it. 

When  process  issued  is  legal,  the  plaintiff  is  answerable  only  for  a  malicious 
abuse  of  it ;  and  where  the  circumstances  afford  no  inference  of  malice,  actual 
malice  must  be  proved. 

In  an  action  for  maliciously  suing  out  a  writ  of  domestic  attachment,  it  is 
enough  for  the  defence  that  the  suspiciousness  of  the  plaintiff's  conduct  had  made 
recourse  to  an  attachment  a  measure  of  reasonable  precaution,  irrespective  of  the 
fraudulent  intention  of  the  debtor. 

ERROR  to  the  Common  Pleas  of  Venango  county. 

George  Grishobber  against  Michael  M'Cullough  and  James 
Black,  trading  in  the  name  of  M'Cullough  &  Co.  This  was  an 
action  against  the  defendants  for  maliciously  suing  out  a  writ  of 
domestic  attachment  against  the  plaintiff. 

The  facts  were  substantially  these: — On  the  8th  of  July  1838, 
the  plaintiff  purchased  from  the  defendants,  at  Pittsburgh,  goods 
to  the  amount  of  $686,  on  a  credit  of  six  months ;  representing  at 
the  time  of  the  purchase  that  he  resided  in  Venango  county,  and 
was  to  take  the  goods  there  for  retail.  About  these  representa- 
tions, there  was  some  conflicting  testimony.  It  appeared,  how- 
ever, that  the  plaintiff  had  the  goods  boxed  up  and  put  on  board 
of  a  boat  and  went  down  the  Ohio;  a  direction  opposite  from 
where  he  resided,  and  where  his  family  was.  The  defendants,  on 
learning  this,  went  to  Venango  county,  and  on  the  llth  of  July 
1838  sued  out  a  domestic  attachment,  upon  which  all  the  defend- 
ant's land,  goods  and  chattels,  were  levied  and  appraised,  his  land 
at  $1000  and  his  goods  at  $498.70.  Soon  after,  on  the  6th  of  Au- 
gust 1838,  the  sheriff  sold  that  part  of  the  property  which  was 
perishable  for  $147.47.  About  this  time  the  plaintiff  returned 
and  brought  this  action;  after  which  the  domestic  attachment 
case  was  settled.  There  was  much  testimony  given  by  the  plain- 
tiff on  the  subject  of  the  injury  done  to  his  property  and  credit  by 
the  proceedings  against  him. 

In  answer  to  points  put  by  the  plaintiff  and  defendants,  the 
court  below  thus  charged  the  jury : — 

"  The  question  to  be  determined  by  you  is,  whether  the  plain- 
tiff, by  his  own  acts,  placed  himself  in  a  situation  that  made  his 
property  subject  to  the  provisions  of  the  law  relating  to  domestic 
attachments.  If  he  did,  he  has  no  right  to  complain,  nor  can  he 
recover  in  this  suit.  The  Act  of  the  13th  of  June  1836,  provides 
that  when  any  debtor  shall  abscond  from  the  place  of  his  usual 
abode,  or  shall  have  remained  absent  from  the  Commonwealth,  or 
iv.  —  26 
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shall  have  confined  himself  within  his  own  house  or  concealed  him- 
self elsewhere,  with  a  design  in  either  case  to  defraud  his  credit- 
ors, a  domestic  attachment  may  issue.  The  question  for  the  jury 
in  this  case  is,  whether  the  plaintiff  absconded  from  his  usual  place 
of  abode  in  this  State,  or  remained  absent,  with  a  design  in  either 
case  to  defraud  his  creditors.  That  the  plaintiff  left  the  State  is 
not  denied,  and  remained  absent  some  time ;  but  it  is  denied  that 
he  had  an  intention  to  defraud  his  creditors,  and  this  question  is 
for  the  jury;  and  to  determine  which,  they  must  take  into  consi- 
deration afl  the  circumstances  of  the  case  given  in  evidence.  If 
the  jury  believe  from  the  evidence  that  the  plaintiff  did  not  ab- 
scond or  remain  absent  with  an  intent  to  defraud  his  creditors, 
their  verdict  should  be  for  the  plaintiff.  Even  if  the  jury  are 
satisfied  from  the  evidence  that  the  plaintiff  made  false  representa- 
tions to  the  defendants  to  induce  them  to  sell  him  the  goods  on  six 
months'  credit,  their  verdict  should  be  for  the  plaintiff,  if  they  do 
not  believe  that  he  absconded  or  remained  absent  with  intent  to 
defraud  his  creditors  :  for  although  this  would  enable  the  defend- 
ants to  treat  the  contract  as  a  nullity  and  void,  and  to  sue  him  for 
the  money  at  once,  it  does  not  follow  that  they  could  proceed 
against  him  by  attachment,  which  can  only  be  done  where  the 
party  does  such  acts  as  brings  him  within  the  provisions  of  the 
Act  of  Assembly  relative  to  attachments. 

Pearson,  for  plaintiff  in  error,  argued  that  the  evidence  of  the 
conduct  of  the  plaintiff  wras  abundantly  sufficient  to  justify  the 
defendants  in  suing  out  the  writ  of  attachment.  They  could  have 
had  no  malice  against  him,  and  none  was  proved:  it  was  a  mea- 
sure of  precaution  to  save  that  which  the  conduct  of  the  plaintiff 
induced  them  to  believe  would  otherwise  be  lost. 

Snowden  and  Galbreath,  contra.  The  plaintiff  was  ruined  by 
the  wanton  conduct  of  the  defendants  in  suing  him  for  a  debt 
which  was  not  due,  and  by  a  process  peculiarly  calculated  to  do 
him  the  greatest  injury,  and  while  he  was  absent.  Whether  it 
was  maliciously  done,  or  whether  the  conduct  of  the  defendants 
was  justified,  were  matters  of  fact  which  were  referred  to  the 
jury,  and  could  be  only  determined  by  them.  Wantonly  suing 
out  process  is  of  itself  malice.  8  Watts  240 ;  14  Serg.  4*  Rawle  386. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  foreign  attachment  which,  like  outlawry,  is  a 
process  to  enforce  an  appearance  to  a  personal  action,  can  be 
legally  sued  out  only  for  a  debt  presently  demandable ;  and  it  was 
held  in  Pratt  v.  Stryer,  (1  P.  A.  B.  282),  that  even  a  domestic 
attachment,  which,  like  a  commission  of  bankruptcy,  is  a  process 
of  distribution  among  creditors,  can  be  legally  sued  out  only  at 
the  instance  of  a  creditor  who  has  a  present  right  of  action  against 
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the  person  of  the  debtor.  The  report  of  that  case  is  summary,  and 
the  reason  given  for  the  judgment  unsatisfactory.  The  tenth  sec- 
tion of  the  statute  then  in  force,  like  the  thirty-fifth  section  of  the 
present  statute,  allowed  creditors  to  come  in  for  debts  not  due ; 
but  because  the  provision  was  borrowed  from  the  British  bank- 
rupt laws,  under  which  such  a  creditor  could  not  petition,  the 
court  thought  he  could  not  proceed  against  an  absconding  debtor 
under  our  attachment  law.  It  is  by  no  means  certain,  however, 
that  the  construction  put  on  the  bankrupt  laws,  was  the  proper 
one.  In  Hurst  v.  Brown,  (Peake's  JV.  P.  Ca.  54),  Lord  Kenyon 
said  that  all  debts,  due  or  undue,  might  support  a  commission ; 
but  that  case  was  overruled  by  Hawkins  v.  Duperoy,  (9  East  489V, 
and  Parslow  v.  Dearlove,  (4  Taunt.  200),  in  consequence  of 
which  it  became  necessary  to  enact  the  6  G.  4,  c.  14,  to  do  away 
with  the  discrepance  and  put  the  law  on  the  reasonable  footing 
of  allowing  every  creditor  to  petition  without  regard  to  the  falling 
due  of  his  debt.  But  decisions  on  bankrupt  laws  containing  pecu- 
liar enactments,  are  blind  guides  to  the  interpretation  of  laws 
which  constitute  a  system  remotely  analogous.  The  purview  of 
our  statute  is  as  broad  as  words  can  make  it.  "  Writs  of  domes- 
tic attachment,"  it  is  enacted,  "  may  be  issued  by  the  Court  of 
Common  Pleas  of  the  county  in  which  any  debtor,  being  an  inha- 
bitant of  this  Commonwealth,  may  reside,  if  such  debtor  shall  have 
absconded  from  the  place  of  his  usual  abode  within  the  same,  or 
shall  have  remained  absent  from  this  Commonwealth,  or  shall  have 
confined  himself  to  his  house  or  have  concealed  himself  elsewhere, 
with  a  design,  in  either  case,  to  defraud  his  creditors  :  but  no  such 
writ  shall  be  issued  except  on  oath  or  affirmation,  previously  made 
by  a  creditor  of  such  person,  of  the  truth  of  his  debt."  The  last 
clause  contains  the  only  condition  prescribed  by  the  legislature ; 
and  what  authority  have  the  courts  to  prescribe  another  ?  The 
same  justice  which  requires  that  an  immature  debt  be  admitted 
to  a  dividend,  requires  that  the  creditor  be  allowed  to  originate 
the  process.  What  matters  it  who  originates  it  ?  Some  one  must 
move  in  the  business ;  and  if  only  those  who  had  a  present  right 
of  action  could  do  so,  cases  might  occur  in  which  no  one  would  be 
qualified  or  willing,  and  in  which  the  fraudulent  purpose  might, 
for  that  reason,  be  effected.  It  is  a  postulate  of  the  statute,  that 
the  debtor  has  not  only  withdrawn  his  person  from  the  process  of 
the  State,  but  that  he  means  to  withdraw  his  effects  also;  and  it 
would  be  a  narrow  construction  that  would  compel  the  creditor  to 
remain  a  passive  and  powerless  spectator  of  his  measures. 

If  then  the  defendants  were  competent  to  sue  out  the  attach- 
ment, or,  in  other  words,  if  the  writ  was  not  originally  illegal, 
little  more  remains  to  be  decided ;  for  it  is  conclusively  settled, 
that  where  the  process  is  legal,  the  plaintiff  is  answerable  only  for 
a  malicious  abuse  of  it ;  and  that  where  the  circumstances  afford 
no  inference  of  malice,  as  in  Gibson  v.  Chafers,  (2  Bos.  4*  Pul.  129), 
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actual  malice  must  be  proved.  Of  actual  malice,  in  this  case, 
there  is  not  a  shadow ;  and  what  are  the  circumstances  ?  The 
plaintiff  below,  who  is  an  inhabitant  of  Venango  county,  came  to 
Pittsburgh  to  lay  in  groceries  for  a  store  to  be  set  up,  as  he  said, 
in  the  neighbourhood  of  his  residence;  and  on  the  confidence 
reposed  in  his  story,  he  got  credit  for  groceries  purchased  from 
the  defendants  at  six  months,  as  well  as  for  drugs  purchased  from 
Holmes  &  Kidd.  He  directed  the  casks  and  packages  to  be 
marked  with  his  name,  but  not  with  any  place  of  destination ;  and 
ordered  them  to  be  sent  to  Upperman's  cellar,  alleging  that,  as  he 
purposed  to  send  his  own  team  for  them,  and  the  teamster  was  a 
German,  the  arrangement  would  preclude  mistakes  from  his  igno- 
rance of  the  English  language.  The  goods  were  sent  there;  but 
the  defendants  soon  afterwards  discovered  that  instead  of  being 
taken  to  the  place  of  the  plaintiff's  residence,  they  were  secretly  put 
aboard  of  a  steamboat  and  taken  in  an  opposite  direction  to  Lou- 
isville in  Kentucky.  Surely  this  was  food  for  apprehension,  even 
to  surfeiting ;  and  under  its  influence,  the  defendants  sued  out  the 
attachment.  The  consequences  were  peculiarly  disastrous  to  the 
plaintiff;  but  his  folly,  or  his  falsehood  was  to  blame  for  them. 
Who  can  say  that  he  would  have  returned  to  the  State  had  not 
his  property  been  seized  ?  It  happened  to  be  sufficient  for  his 
debts ;  but  what  assurance  had  the  defendants  that  it  would  be 
left  to  answer  them  ?  The  judge  took  the  legality  of  the  writ  for 
granted,  but  erroneously  put  the  cause  on  the  question  of  fraudu- 
lent intention,  it  being  enough  for  the  defence  that  the  suspicious- 
ness  of  the  plaintiff's  conduct  had  made  recourse  to  an  attachment 
a  measure  of  reasonable  precaution.  There  was  indeed  some  little 
conflict  of  evidence  in  regard  to  his  representations  at  the  time  of 
the  purchase;  but  that,  and  not  a  design  to  abscond  with  the 
goods,  was  the  matter  to  be  left  to  the  jury.  A  few  minor  points 
have  been  raised ;  but  as  the  determination  of  the  principal  point 
is  decisive,  it  is  unnecessary  to  examine  them. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Monongahela  Navigation  Company  against  Fenlon. 
Same  against  Bills. 

If  the  parties  to  an  executory  contract  make  a  provision  in  it,  that  any  dispute 
which  shall  arise  between  them  on  the  subject  of  the  contract,  shall  be  determined 
by  an  individual  named,  whose  decision  shall  be  final,  no  action  will  lie  for  a 
breach  of  the  agreement  by  one  against  the  other ;  but  they  must  resort  to  the  tri- 
bunal appointed  by  themselves,  from  whose  award  there  is  no  appeal. 

If  parties  by  contract  appoint  an  arbiter  to  settle  their  differences,  they  are 
bound  by  his  award,  although  he  may  be  interested  in  the  contract  which  was 
the  subject  of  reference. 

ERROR  to  the  District  Court  of  Allegheny  county. 

These  were  actions  of  covenant  against  the  Monongahela  Navi- 
gation Company :  one  by  Sherman  Bills  and  George  D.  Foreman, 
and  the  other  by  James  Fenlon  and  Joseph  Patton.  They  involved 
the  same  principles. 

The  declaration  set  forth  two  several  articles  of  agreement  and 
specifications  entered  into  between  the  parties :  one  for  the  con- 
struction by  the  plaintiffs  of  a  lock  and  the  other  of  a  dam  on  the 
Monongahela  river,  alleging  that  they  were  always  ready  and 
willing  to  perform,  and  did  perform  all  and  singular  the  covenants 
entered  into  by  them,  &c. ;  and  assigning  for  breach,  that  the  de- 
fendants neglected  to  furnish  the  iron-work,  cement  and  lime,  as 
stipulated  and  required ;  that  they  did  not  pay  for  items  necessa- 
rily occurring  and  not  specified  in  the  contracts  according  to  the 
estimate  of  the  engineer ;  that  they  failed  to  make  monthly  esti- 
mates, or  to  pay  as  agreed,  upon  estimates  made ;  that  they  aban- 
doned their  said  contracts  without  cause,  and  altogether  failed  to 
fulfil  their  agreement,  or  any  part  thereof. 

And  for  further  breach,  the  plaintiffs  afterwards  alleged  that  in 
consideration  of  said  agreement  they  commenced,  at  great  expense 
and  with  a  large  number  of  hands,  &c.,  to  perform  their  covenant, 
and  in  furtherance  thereof  accumulated  a  large  amount  of  mate- 
rial, &c.,  procured  to  construct  said  lock  and  dam;  performed 
work  and  labour  in  pursuance  thereof  to  the  amount  of  $25,000, 
and  continued  in  the  execution  of  the  same  until  the  18th  of  May 
1841,  at  which  time  the  defendants  abandoned  the  further  prose- 
cution of  the  same ;  and  they  (the  plaintiffs)  averred  that  they  had 
done  a  large  amount  of  the  mason-work  required  in  the  construc- 
tion of  the  said  lock,  and  furnished  timber  for  the  dam  at  great 
expense,  viz. — the  former  at  $12  per  perch,  and  the  latter  at  $10 
per  cubic  yard,  and  had  stripped  quarries,  quarried  stone,  built 

iv.  —  s 
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houses  and  shanties,  procured  iron,  excavated  the  foundation  of 
the  lock  and  dam,  built  a  crib  dam,  and  done  all  other  things  ne- 
cessary at  a  great  expense,  and  if  permitted  to  perform  and  fulfil 
their  contract  would  have  realized  a  large  profit ;  but  by  reason 
of  defendants'  abandonment  of  the  further  prosecution  of  said 
work,  they  (the  plaintiffs)  had  suffered  damage,  and  though  they 
had  done  and  performed  all  the  work,  &c.,  and  were  then  and 
there  willing  to  finish  and  complete  the  same,  as  by  agreement 
bound ;  yet  protesting  that  the  defendants  had  not  performed  their 
covenants,  &c.,  they  said  that  the  defendants  on  the  18th  of  May 
1841,  without  any  reasonable  cause  for  so  doing,  and  against 
the  will  of  the  said  plaintiffs,  dismissed  and  discharged  the  said 
plaintiffs  from  the  execution  and  performance  of  their  said  cove- 
nants, &c.,  and  prevented  and  hindered  them  from  performing, 
and  did  utterly  refuse  permission  to  them  to  make  and  construct 
the  said  lock  and  dam  according  to  their  contract,  and  did  also 
refuse  to  perform  their  own  covenants,  or  to  pay  the  plaintiffs  for 
work  done  and  materials  furnished  in  and  about  the  construction 
of  the  said  lock  and  dam,  &c.  The  defendants  pleaded  "  cove- 
nants performed,  absque  hoc,  &c." 

The  plaintiffs  read  in  evidence  the  agreements  declared  on, 
which  contained  the  following  clause : — 

"  It  is  also  mutually  agreed  between  the  parties  to  these  pre- 
sents, that  in  any  dispute  which  may  arise  between  the  contractor 
and  the  company,  the  decision  of  the  engineer  shall  be  obligatory 
and  conclusive,  without  further  recourse  or  appeal." 

The  plaintiffs  then  read  in  evidence  the  following  entries  on  the 
minute-book  kept  by  the  defendants : — 

"May  7,  1841.  Mr.  Shipton  offered  the  following  resolution: 
'  Resolved,  that  the  work  on  lock  and  dam  No.  4,  be  suspended  for 
the  present,'  which  resolution  was  referred  to  a  committee  of  three 
members  with  instructions  to  report  at  next  meeting. 

"May  18,  1841.  The  committee  to  whom  the  foregoing  reso- 
lution was  referred,  having  reported  '  that  inasmuch  as  no  answer 
had  as  yet  been  received  from  the  Bank  of  the  United  States,  they 
had  not  acted  on  the  business  referred  to  them,'  the  said  commit- 
tee was  discharged  from  the  further  consideration  of  the  subject, 
and  the  resolution  of  Mr.  Shipton,  as  above  recited,  was  '  taken 
up  and  carried ;'  and,  on  motion,  it  was  further  resolved,  '  that  the 
chief  engineer  be  requested  to  make  an  estimate  of  the  work  done 
and  materials  found  on  lock  and  dam  No.  4,  and  submit  the  same 
to  the  next  meeting;'  and  'that  Mr.  Cass,  assistant  engineer,  be 
requested  to  take  all  necessary  steps  to  preserve  the  timber  and 
other  perishable  property  belonging  to  the  company  at  lock  and 
dam  No.  4.' " 

The  plaintiffs  then  called  Mr.  Callan,  a  witness,  who  testified 
"  that  he  had  been  employed  by  and  proceeded  about  a  year  ago, 
at  the  instance  and  request  of  the  contractors,  (plaintiffs),  to  make 
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an  admeasurement  and  estimate  of  the  work  done  and  materials 
furnished  by  them  at  lock  and  dam  No.  4."  After  exhibiting  the 
estimate  and  admeasurement  made  by  the  witness  of  the  work 
done  and  materials  furnished  as  aforesaid,  the  witness  having 
stated  .that  it  would  require  3000  perches  of  masonry  to  complete 
the  job,  and  that  he  had  made  an  estimate  of  what  that  could  be 
constructed  for,  the  plaintiffs  offered  to  prove  by  him  the  amount 
of  materials  and  work  necessary  for  the  completion  of  the  job,  and 
the  cost  of  the  same,  for  the  purpose  of  ascertaining  what  profits 
the  plaintiffs  might  have  made,  if  the  defendants  had  not  caused 
the  work  to  be  suspended.  This  evidence  was  objected  to  by  the 
defendants,  but  the  objection  was  overruled,  and  a  bill  of  excep- 
tions sealed. 

The  defendants  then  offered  in  evidence  the  deposition  of  W. 
Milnor  Roberts,  then  chief  engineer,  taken  under  a  rule  of  court, 
and  which  contained  a  final  estimate  of  the  work  done  by  the 
plaintiffs,  and  the  amount  to  which  they  were  entitled  under  their 
contract,  $2201.18.  The  witness  also  stated,  that  when  he  made 
the  estimate  he  was  a  stockholder  of  the  company.  The  plaintiffs 
objected  to  the  reading  of  the  deposition  on  the  ground  that  the 
witness  seemed  to  consider  himself  as  an  umpire,  and  that  he  had 
so  connected  his  opinion  and  judgment  with  the  estimates  that 
they  could  not  be  separated,  and  that  the  jury  should  have  the 
facts  of  the  case  disconnected  from  all  impressions  or  opinion  of 
the  witness,  as  regarded  the  justice  or  fairness  of  his  estimates 
under  the  circumstances. 

PER  CURIAM. — So  far  as  the  witness  states  his  opinion  of  the 
justice  and  fairness  of  his  estimates,  or  of  his  being  guided  by  cir- 
cumstances in  making  it  liberal,  must  be  rejected.  There  is  no- 
thing else  in  the  deposition,  so  far  as  now  objected  to,  but  what 
may  be  read.  The  estimate  made  by  the  witness  is  as  proper  for 
the  consideration  of  the  jury  as  the  estimates  offered  by  the  plain- 
tiffs. Those  clauses  underscored  are  rejected.  The  rest  of  the 
deposition  as  relates  to  estimates  can  be  read. 

To  this  opinion  the  defendants  excepted. 

The  defendants  requested  the  court  to  charge  the  jury  that  the 
estimate  of  the  engineer  was  conclusive  as  to  the  amount  of  the 
plaintiffs'  claim.  But  the  court  was  of  opinion  that  however 
much  weight  the  opinion  of  the  engineer  was  entitled  to,  it  was 
but  evidence  and  not  conclusive.  This  opinion  gave  rise  to  the 
principal  question  argued  in  this  court,  and  the  only  one  decided. 

Williams,  for  plaintiff  in  error. 

M'Candless  and  Biddle,  for  Fenlon  and  Patton. 

Hampton  and  Metcalf,  for  Bills  and  Foreman. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  would  be  an  unprofitable  labour  to  perplex  our- 
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selves  with  a  separate  review  of  the  numerous  errors  which  have 
been  assigned ;  for  as  there  are  principles  common  to  each  of  the 
cases,  it  is  believed  that  all  that  is  material  may  be  embraced  in 
some  general  propositions  which  cover  the  whole  ground  of  con- 
troversy. 

The  plaintiffs,  after  setting  forth  the  articles  of  agreement  and 
specifications  as  the  foundation  of  their  suits,  allege  a  general 
performance,  a  willingness  to  perform  the  covenants  on  their  part; 
that  the  defendants  abandoned  the  contracts  without  cause,  dis- 
charged them  from  the  execution  and  performance  of  them,  pre- 
vented and  hindered  them  from  performing  their  covenants,  and 
utterly  refused  permission  to  make  and  construct  the  locks  and 
dams,  according  to  the  agreement.  For  this  the  plaintiffs  claim 
damages  or  compensation  for  the  costs  and  price  of  the  work  done, 
to  be  estimated  by  the  jury,  for  the  profits  they  would  have  made 
had  the  work  been  completed,  and  also  for  the  materials  accumu- 
lated for  the  completion  of  the  work  and  the  preparatory  expenses 
for  the  same.  The  defendants  deny  that  they  abandoned  the  work 
without  cause,  but  contend  that  they  had  the  right  and  were  jus- 
tified in  suspending  it,  and  they  allege  that  the  work  was  suspended 
with  the  assent  of  the  plaintiffs.  They  deny  that  they  refused 
permission  to  construct  the  lock  and  dam,  or  that  they  in  any  way 
hindered  or  prevented  them  from  completing  the  same.  It  is  fur- 
ther contended,  that  the  compensation  to  which  the  plaintiffs  are 
entitled  is  to  be  referred  to  the  arbitrament  of  the  engineer ;  that 
an  estimate  has  been  already  made,  and  the  sum  awarded,  or  a 
great  part  thereof,  has  been  paid.  All  that  is  essential  to  the  cases 
under  review  may  be  included  under  the  following  general  head  : 
Had  the  defendants  the  right  to  suspend  the  contract,  either  tem- 
porarily or  entirely  ?  Did  they  abandon  the  work  without  cause, 
or  were  they  justifiable  in  suspending  the  same,  and  was  the  work 
suspended  with  the  assent  of  the  plaintiffs  ?  2.  The  person  or  tri- 
bunal by  whom  the  damages  or  compensation  are  to  be  estimated ; 
and  3,  the  amount  of  damages  which  the  plaintiffs  may  justly 
claim. 

Under  the  first  classification  we  may  properly  consider  the  re- 
jection of  the  notice  to  the  bidders  of  the  8th  of  July  1840,  toge- 
ther with  the  proposals  of  the  plaintiffs,  and  the  acceptance  thereof, 
under  certain  conditions,  by  Mr  Roberts,  the  engineer  and  agent 
of  the  company.  This  evidence,  which  was  rejected  by  the  court, 
is  very  material  in  one  point  of  view,  because  the  company  in  the 
case  of  Lock  No.  4  reserve  the  privilege  of  suspending  the  work, 
either  temporarily  or  entirely,  when  the  foundation  of  the  first 
course  of  planking  and  two  courses  of  masonry  are  laid.  The 
court  rejected  the  testimony,  because  all  previous  negotiations 
were  merged  in  the  subsequent  contracts  of  the  26th  of  September 
1840.  Parol  evidence  cannot  be  received  to  contradict  a  written 
agreement ;  and  when  the  contract  has  been  reduced  to  writing, 
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evidence  of  conversations  of  previous  negotiations  cannot  be  given 
in  opposition  to  the  written  memorandum.  The  latter  must  be 
understood  as  expressing  the  final  intention  and  understanding 
of  the  parties.  The  stipulations  in  the  notice  would  seem  at  one 
time  to  have  been  intended  as  fundamental  articles  of  the  company, 
and  which  consequently  the  contractors  would  be  bound  to  notice, 
and  to  which  they  would  be  bound  to  conform.  For  some  cause, 
however.,  it  would  appear  that  the  parties  altered  their  views  ;  for, 
by  the  latter  agreements,  the  contractors  are  required  to  commence 
the  work  by  procuring  materials  within  twenty  days  from  the  date 
of  the  contract,  which  is  directly  inconsistent  with  the  notice, 
which  declares  that  no  work,  preparatory  or  otherwise,  is  expected 
to  be  done  at  Lock  No.  4,  during  the  season.  In  the  agreement, 
they  enumerate,  with  some  particularity,  the  causes  for  which  the 
president  and  engineer  may  have  the  right  to  put  an  end  to  the 
contract,  but  say  nothing  as  to  the  absolute  right  to  suspend  ope- 
rations at  a  particular  stage  of  the  work.  Why  this  discrepancy 
between  the  notice  and  final  agreements  has  not  been  explained, 
but  the  implication  is  strong  that  the  parlies  intended  to  merge 
all  previous  stipulations  in  the  final  contract.  Nor  is  there  any 
room  for  the  supposition  that  this  clause  was  omitted,  either  by 
fraud  or  mistake,  as  there  is  no  evidence  from  which  this  inference 
can  be  fairly  drawn.  There  was  nothing  to  take  it  out  of  the 
general  principle,  and  therefore  the  court  were  right  in  excluding 
the  testimony. 

The  cases,  then,  depend  on  the  agreements  of  the  26th  of  Sep- 
tember 1840.  The  company,  having  ascertained  their  inability 
to  continue  operations,  in  consequence  of  the  unforeseen  failure  of 
some  of  the  stockholders,  and  particularly  the  Bank  of  the  United 
States,  on  whom  they  confidently  relied,  passed  a  resolution  on 
the  18th  of  May  1841,  that  the  work  on  Lock  and  Dam  No.  4  be 
suspended  for  the  present.  This  the  plaintiffs  consider  as  a  reci- 
sion  of  the  contract,  a  discharge,  dismission,  prevention  and  hind- 
rance from  the  execution  and  performance  of  it.  I  say  they  must 
so  consider  it ;  for,  except  that,  there  is  nothing  in  the  evidence 
which  supports  these  allegations  in  the  declaration.  Nothing  is 
proved  which  gives  countenance  to  the  idea  that  the  plaintiffs 
were  in  any  way  prevented  from  performance  on  their  part.  For 
anything  that  appears,  they  were  at  full  liberty  to  proceed  with 
the  work,  with  however  the  certainty  of  what  they  were  properly 
and  in  time  notified  of,  the  inability  of  the  company  to  comply 
with  their  engagements.  As  the  court  very  justly  observes,  there 
was  no  pretence  that  the  company  had  not  acted  with  good  faith. 
There  was  no  wantonness  in  suspending  operations.  Funds,  on 
which  they  relied  with  the  fullest  assurance,  were  found  deficient 
at  a  critical  moment,  and  a  suspension  of  the  work  was  the  only 
means  left  them,  unless  the  contractors  had  been  willing  to  go  on 
with  the  work  and  take  the  risk  of  consequences.  At  the  time  of 
iv.  — 27  s* 
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the  agreement,  the  plaintiffs  were  aware,  as  there  is  reason  to  be- 
lieve, of  the  situation  of  the  company,  of  the  amount  paid  in  by 
the  stockholders,  of  the  sources  from  which  they  derived  their 
funds,  and  of  the  risk  which  must  necessarily  attend  a  public  un- 
dertaking of  this  description.  And  with  a  knowledge  of  all  the 
circumstances  of  the  case,  they  very  properly  assented  to  the  pro- 
position to  suspend  further  progress  in  the  work ;  at  least,  we  hear 
of  no  protest  against  it,  or  any  offer,  (which  in  truth  could  not  be 
reasonably  expected),  to  complete  the  contract. 

The  question  then  recurs,  by  whom  is  the  compensation  of  the 
plaintiffs  to  be  estimated  ?  and  this  is  the  main  point  in  the  cause. 
The  plaintiff  sets  out  in  his  declaration  the  agreements  of  the  26th 
of  September  1840,  or,  what  is  the  same  thing,  refers  to  them,  and 
by  consequence  makes  them  part  of  his  case.  After  stating  the 
price  to  be  paid  the  contractors,  the  manner  of  paying  them,  the 
causes  for  which  the  company  may  declare  the  contract  abandoned, 
the  agreement  contains  the  following  clause :  "  It  is  mutually 
agreed  between  the  parties  to  these  presents,  that  in  any  dispute 
which  may  arise  between  the  contractors  and  the  company,  the 
decision  of  the  engineer  shall  be  obligatory  and  conclusive,  with- 
out further  recourse  or  appeal."  This  stipulation,  or  one  like  it, 
forms  part  of  every  contract  with  the  agent  for  the  public  works 
of  the  Commonwealth,  and  it  is  believed  it  has  been  adopted  by 
every  private  company  in  the  State  and  in  the  neighbouring  States, 
engaged  in  similar  undertakings.  Experience,  which  is  the  best 
test,  has  shown  its  beneficial  effects,  and,  indeed,  its  absolute  ne- 
cessity ;  for  without  it,  it  is  next  to  a  certainty  the  company  would 
be  constantly  harassed  with  vexatious  and  ruinous  litigation.  In 
any  contract  of  this  kind,  to  avoid  unpleasant  and  unprofitable  con- 
troversy, it  has  been  found  expedient  at  least  to  clothe  the  engineer 
with  great  power  in  relation  to  the  conduct  of  the  contractors, 
and  the  manner  of  performing  the  work ;  and  in  all  cases,  when 
disputes  arise,  it  is  usual  to  constitute  him  the  absolute  judge. 
His  decisions,  to  use  the  language  of  the  agreement,  are  without 
appeal,  and  extend  to  any,  and,  let  me  add,  every  dispute  which 
may  arise  between  the  contractor  and  the  company.  It  must  be 
admitted  that  the  language  is  sufficiently  comprehensive  to  em- 
brace the  present  controversy,  and  if  we  are  not  governed  by  it,  it 
is  because  this  case  forms  an  exception  to  the  general  rule.  Here 
there  is  a  suspension,  or  if  you  will,  a  mutual  recision  of  the  con- 
tract :  a  dispute  has  arisen  between  the  company  and  the  contrac- 
tors, and  by  whom  is  that  dispute  to  be  settled  ?  The  answer  is, 
by  the  engineer,  a  judge  of  the  parties'  own  choosing;  for  the 
agreement  says,  when  any  dispute  arises,  it  is  to  be  settled  on  an 
estimate  made  by  the  engineer,  and  that  estimate  shall  be  conclu- 
sive and  without  appeal.  To  the  question  why  it  does  not  apply, 
it  is  answered,  because  the  company  first  violated  the  contract  in 
not  providing  funds  for  the  successful  prosecution  of  the  work. 
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This,  it  is  granted,  they  were  bound  to  do,  and  if  the  company 
had  acted  in  bad  faith,  there  would  be  something  in  the  argument ; 
but,  as  this  is  not  pretended,  and  is  in  truth  contrary  to  every 
fact  in  the  cause,  we  see  but  little  in  the  objection.  Where  the 
suspension  or  abandonment,  as  is  the  case  here,  arises  from  unfore- 
seen contingencies  acquiesced  in  by  all  parties,  the  force  of  the 
position  is  not  perceived.  And  this  construction,  we  conceive,  is 
in  accordance  with  the  spirit  as  well  as  the  letter  of  the  agree- 
ment ;  for  the  contingency  which  has  occurred  is  precisely  one 
where  an  intelligent  and  honest  engineer  would  be  most  competent 
to  administer  exact  and  equal  justice  between  the  parties ;  and 
without  intending  any  disparagement  to  the  ordinary  tribunals  of 
the  country,  it  is  a  controversy  which  in  its  nature  they  are  least 
fitted  to  decide.  Had  the  case  been  foreseen,  we  cannot  permit 
ourselves  to  doubt  it  would  have  been  expressly  provided  for,  and 
not  left,  as  it  is  here,  to  general  words,  under  a  supposition  that 
these  are  sufficiently  explicit  to  preclude  cavil  and  prevent  dis- 
putes. The  engineer  employed  by  the  company  is  perfectly  ac- 
quainted with  all  the  details  of  the  work,  and  certainly  more 
competent  to  determine  any  difficulty  which  may  arise  than  a  jury 
indifferently  selected,  and  without  the  requisite  information  or 
the  power  to  acquire  it.  It  has  been  urged  that  the  clause,  as  to 
the  power  of  the  engineer,  is  limited  to  the  subsistence  of  the  con- 
tract or  when  the  work  is  in  actual  progress.  But  this  view  of  the 
case  is  more  plausible  than  sound.  Where  the  agreement  is  de- 
clared to  be  abandoned,  and  the  contract  ended,  for  any  of  the 
causes  enumerated  in  the  agreement,  it  will  not  be  pretended  the 
contractor  can  be  permitted  to  appeal  to  a  court  and  jury  without 
a  previous  arbitrament  of  the  engineer,  or  an  offer  by  one,  and  a 
refusal  by  the  other,  to  refer  the  dispute  to  his  decision.  An 
award  made  by  a  referee  who  is  appointed  by  the  parties  to  set  a 
price  on  an  article,  is  an  arbitration  recognised  by  the  Roman 
law,  as  well  as  the  common  law,  and  can  only  be  set  aside  by 
proof  of  fraud  by  the  arbitrator,  or  such  gross  mistake  as  may  be 
evidence  of  fraud. 

On  the  trial  the  deposition  of  the  Chief  Engineer  was  given  in 
evidence.  He  proved  that  he  had  made  an  estimate  of  the  work  ; 
that  on  a  complaint  by  one  of  the  plaintiffs,  he  expressed  a  wish 
to  the  board  of  managers  that  a  careful  remeasurement  should  be 
made  by  his  assistants  in  the  presence  of  the  parties ;  and  that  he 
directed  his  assistants,  Messrs  Cass  and  M'Dowell,  to  make  a  re- 
measurement,  and  an  examination  of  all  the  work,  and  correct 
any  errors  they  might  find  in  his  estimate.  This  estimate  was 
accordingly  made,  examined  and  approved  by  the  engineer,  and 
formed  part  of  the  evidence.  In  the  opinion  of  the  engineer,  the 
compensation  allowed  was  liberal  and  just,  made  upon  fair  and 
equitable  principles ;  was  a  compensation  for  all  damages  suffered 
in  consequence  of  the  suspension,  and  for  all  work  performed  by 
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the  plaintiffs.  But  whether  this  be  so,  is  not  open  to  question :  he 
was  the  umpire  between  them,  and  it  is  not  pretended  it  was  made 
in  bad  faith ;  nor  is  there  any  evidence  of  gross  mistake.  It  is 
said,  however,  it  was  made  without  notice ;  and  whether  this  be 
so,  does  not  with  any  certainty  appear ;  and  if  it  be  true,  it  is  an 
irregularity  which  may  be  corrected  by  insisting  on  another  esti- 
mate to  be  made  in  the  presence  of  the  parties.  It  has  been  also  said 
it  should  be  under  oath ;  but  we  do  not  deem  this  necessary,  as 
we  cannot  believe  that  this  formality  was  within  the  contempla- 
tion of  either  party.  And  finally,  it  is  urged  that  he  was  a  stock- 
holder, and  for  that  reason  incompetent  to  make  the  estimate.  It 
is  a  general  rule  of  law,  founded  on  the  first  principles  of  natural 
justice,  that  a  man  cannot  be  a  judge  in  his  own  cause.  But  to 
this  rule  there  are  some  exceptions ;  for  the  party  himself  may 
waive,  and  thereby  preclude  himself  from  any  objection  to  a  deci- 
sion on  that  account :  for  if  the  party  himself  waive  it,  or  agree 
to  the  submission,  either  at  the  time,  or  by  previous  contract,  he 
cannot  afterwards  make  the  objection,  that  the  plaintiff  was  a 
judge  in  his  own  cause.  Thus,  in  Matthew  v.  Ollerton,  (Comb.  218), 
it  is  ruled  that  the  defendant  may  refer  to  the  plaintiff  himself,  if 
he  will.  And  Dolbin,  J.,  said  he  remembered  a  case  where  a  gen- 
tleman's steward  brought  an  action  in  his  master's  name,  and  the 
defendant  entered  into  a  rule,  by  consent,  to  pay  what  the  plain- 
tiff should  see  fit ;  and  my  Lord  Hale  held  it  to  be  a  good  submis- 
sion. Vide  Hunter  v.  Bennison,  (Hardres  44),  to  the  same  point. 
So  Sergeant  Hards  took  a  horse  as  a  deodand  from  the  bailiff  of  the 
Archbishop  of  Canterbury,  for  which  the  Archbishop  brought  his 
action,  and  that  coming  to  a  trial  at  the  assizes  in  Kent,  the  Ser- 
geant offered  to  refer  the  matter  to  the  Archbishop  himself,  which 
was  accordingly  done  by  rule  of  court :  the  Sergeant  afterwards 
applied  to  the  court  to  have  the  award  set  aside,  on  the  principle 
that  it  is  unjust  that  a  man  should  be  judge  and  party;  but  the 
court  thought  the  objection  of  no  force,  and  refused  the  motion. 
Kyd  on  Awards  42.  Thus  it  appears,  that  whether  the  objection 
be  well  taken  will  depend  on  the  contract ;  and  if  at  the  time  it 
was  entered  into  the  plaintiffs  knew  that  the  engineer  was  a  stock- 
holder, they  may  be  considered  as  having  waived  it ;  and  this  is 
certainly  so,  as  regarded  the  ordinary  estimates  which  it  was  his 
duty  to  make  during  the  progress  of  the  work. 

But  these  are  points  which  are  not  very  material  to  the  decision 
of  the  case,  as  we  think  the  cause  is  with  the  defendants  on  an- 
other ground.  It  must  be  recollected  that  the  compensation  to 
which  the  plaintiff  is  entitled  depends  on  the  estimate  of  the 
engineer ;  that  it  is  part  of  the  contract  that  the  valuation  should 
be  made  by  him,  and  that  when  any  dispute  arises  between  the 
contractor  and  the  company,  his  award  is  final.  It  is  then  part  of 
the  plaintiff's  case,  and  not  matter  which  comes  in  by  way  of 
defence.  From  this,  it  follows  that  it  is  incumbent  on  the  plain- 
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tiff  to  aver  and  prove  that  a  valuation  or  estimate  of  the  work 
was  made  according  to  the  requirements  of  the  contract.  Such 
proof  is  a  sine  qua  non,  without  the  benefit  of  which  he  is  not 
entitled  to  recover.  It  also  follows  that  the  court  erred  in  admit- 
ting evidence  of  the  value  of  the  work  other  than  the  estimate 
made  by  the  engineer,  the  only  competent  authority  to  investigate 
and  decide  it.  Thus,  if  A  contracts  to  build  a  house  for  B  in  a 
workmanlike  manner,  at  a  price  to  be  fixed,  and  in  a  manner  to 
be  approved  by  C,  A  cannot  maintain  an  action  against  B  with- 
out proof  that  C  had  inspected  and  valued  the  work,  or  that  C 
had  refused  to  value  it,  or  that  for  some  reason  it  was  impossible 
the  contract  in  that  particular  could  be  carried  into  effect.  And 
this  is  reasonable,  because  it  may  be,  without  such  stipulation  B 
would  not  make  the  contract  at  all.  Indeed,  wre  need  no  stronger 
illustration  of  the  principle  than  the  case  in  hand ;  for  it  is  abso- 
lutely certain  that  without  this,  or  a  similar  provision,  the  plain- 
tiffs would  not  have  obtained  the  contract.  We  have  grounds  for 
believing  that  the  company  would  not  have  agreed  that  in  case 
of  a  disagreement  between  them  and  the  contractors,  the  latter 
should  be  at  liberty  to  appeal  to  the  uncertain  determination  of 
a  jury,  where  they  would  have  to  encounter  all  the  prejudices, 
which  are  too  apt  to  be  entertained  against  all  corporations  or 
monopolies,  as  they  are  called,  of  every  description ;  a  tribunal, 
too,  which  from  its  very  constitution,  and  the  nature  of  the  con- 
troversies which  would  probably  arise,  is  utterly  unfit,  however 
well  disposed,  to  do  justice  between  them.  Such  a  contest  as  this 
is  precisely  the  one  in  which  a  person  who  is  perfectly  acquainted 
with  the  whole  work,  and  the  merits  of  the  case,  is  most  compe- 
tent to  decide.  This,  at  least,  was  their  opinion,  and  neither  party 
is  at  liberty  to  depart  from  this  essential  part  of  the  agreement. 

Thus  the  case  stands  on  principle ;  but  we  are  not  without  au- 
thority to  the  same  point;  as  in  Enniss  v.  O'Conner,  (3  Harris  fy 
John.  163).  The  case  was  this.  The  plaintiff  brought  an  action 
of  covenant  on  a  contract,  as  follows  :  "  Articles  of  agreement  be- 
tween Catharine  Welsh  of  the  one  part,  and  Joshua  Enniss  of  the 
other  part,  witnesseth,  that  the  said  Enniss  doth  covenant  and 
agree  to  finish  the  carpenter  and  joiner's  work  of  a  house  for  the 
said  Mrs  Welsh,  on  Bond  street,  in  a  plain,  workmanlike  manner, 
as  may  be  adjudged  by  a  carpenter  or  joiner,  as  may  be  hereafter 
appointed  ;  and  the  said  Catharine  Welsh,  on  her  part,  doth  cove- 
nant and  agree  to  give  the  present  advance  as  the  measurement 
of  the  aforesaid  work."  The  plaintiff  offered  in  evidence  by  per- 
sons not  appointed  by  the  parties  for  that  purpose,  that  he,  after 
the  execution  and  delivery  of  the  contract,  and  in  compliance 
therewith,  did  progress  in  the  completion  and  finishing  of  the  car- 
penter's and  joiner's  work  of  the  house  mentioned  in  the  contract 
of  the  defendant,  in  a  plain,  workmanlike  manner,  and  was  will- 
ing to  have  completed  and  finished  the  whole  carpenters  and  join- 
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er's  work  of  the  house  in  a  plain,  workmanlike  manner,  but  Cath- 
arine refused,  &c.,  and  discharged  him  from  the  same.  He  fur- 
ther offered  in  evidence,  by  the  testimony  of  witnesses  who  were 
not  appointed  according  to  the  manner  prescribed  in  the  contract, 
that  the  value  of  the  work  so  done  by  him  amounted  to  the  sum 
of ,  and  that  the  damages  sustained  by  the  plaintiff  by  rea- 
son of  not  being  able  to  finish  the  work  according  to  the  contract 

amounted  to .     On  this  case,  Chief  Justice  Ridgely  was  of 

opinion,  which  opinion  was  afterwards  confirmed  by  the  whole 
court,  consisting  of  Chase,  C.  J.  Polk,  Buchanan  and  Gantt,  J. 
that  the  plaintiff  was  bound  to  show,  in  order  to  entitle  him  to 
recover,  by  a  person  or  persons  appointed  for  that  purpose  by 
the  parties,  that  as  far  as  he  had  progressed  in  the  building  he  had 
executed  the  same  in  a  plain,  workmanlike  manner,  &c ;  and  that 
the  plaintiff  having  offered  no  such  evidence,  it  was  irrelevant  to  go 
into  evidence  to  show  that  the  plaintiff  was  prevented  from  going 
on  with  the  work  by  the  defendant,  Catharine,  or  to  go  into  any 
evidence  of  the  damage  sustained  by  the  plaintiff.  The  principle 
of  the  case  is  this ;  that  as  it  was  part  of  the  contract  that  the 
work  should  be  done  in  a  plain,  workmanlike  manner,  to  be  ascer- 
tained in  a  mode  pointed  out  by  the  parties,  it  was  necessary  for 
the  plaintiff  to  prove  affirmatively  that  that  course  had  been 
pursued,  and  that  having  omitted  to  prove  this  by  persons  ap- 
pointed for  that  purpose,  the  plaintiff  could  not  sustain  his  action. 
In  the  case  in  hand,  not  only  is  the  manner  of  estimating  the  com- 
pensation set  out  in  the  contract,  but  the  persons  by  whom  the 
estimate  is  to  be  made,  and  in  that  respect  it  is  a  stronger  case 
than  the  one  cited.  There,  as  here,  the  work  had  not  been  com- 
pleted, and  it  was  offered  to  be  proved  that  the  plaintiff  was  pre- 
vented from  performing  his  contract  by  the  defendant. 

The  view  which  we  have  taken  of  this  point  makes  it  obviously 
unnecessary  to  review  the  many  errors  which  have  been  assigned  in 
the  course  of  the  trial,  and  the  charge  of  the  court.  It  will,  how- 
ever, not  be  amiss  to  say,  that  in  that  there  is  error  in  relation  to 
the  rule  of  damages.  The  most  the  plaintiff  can  claim  is,  a  com- 
pensation for  the  work  done  at  the  time  the  contract  was  rescind- 
ed, according  to  the  price  fixed  in  the  contract,  to  be  adjusted  in 
such  a  way  as  that  the  company  may  not  be  compelled  to  pay 
more  than  a  fair  compensation  at  that  rate  for  the  whole  work 
when  finished.  But  this  would  not  be  the  case,  if  the  jury  were 
at  liberty  to  give  not  only  the  actual  cost,  at  the  contract  price, 
but  also  the  profits  he  would  have  made,  had  the  contract  been 
completed.  We  cannot  believe  that  a  contractor  has  such  a  fixed 
interest  in  the  contract  as  is  the  subject  of  valuation,  depending 
as  it  does  on  many  contingencies,  which  cannot  be  appraised  or 
estimated.  On  the  whole  case,  we  are  of  opinion  that  the  plain- 
tiff may,  if  he  chooses,  adopt  the  valuation  already  made,  but  if 
he  does  he  must  abide  by  it.  In  that  case,  he  cannot  be  permit- 
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ted  to  introduce  evidence  to  increase  or  in  any  way  affect  the 
compensation  which  has  been  already  allowed.  On  the  other 
hand,  if  he  elects  to  repudiate  the  estimate,  there  is  an  end  of  his 
action.  In  that  event  there  must  be  a  re-valuation  of  the  work  by 
the  only  competent  authority,  viz.,  by  the  engineer. 

Judgment  reversed. 


Carney  against  Wheatfield  Township. 

Upon  the  settlement  of  the  account  of  a  supervisor,  whose  term  of  office  has 
expired,  by  the  township  auditors,  he  may  maintain  an  action  against  the  town- 
ship for  the  amount  ascertained  upon  such  settlement  to  be  due  to  him. 

ERROR  to  the  Special  Court  of  Indiana  county. 

John  Carney  against  the  Township  of  Wheatfield.  The  plain- 
tiff had  been  supervisor  of  the  township  for  the  year  1823.  On 
the  23d  of  April  1824,  the  township  auditors  settled  his  account 
and  found  a  balance  in  his  favour  of  $281.58,  for  which  they  gave 
him  an  order  upon  his  successor  in  office ;  and  this  was  an  action 
on  the  case  in  assumpsit  to  recover  the  money  from  the  township. 

The  court  below  was  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  recover,  and  directed  a  verdict  for  the  defendant. 

Banks,  for  plaintiff  in  error,  referred  to  the  Act  of  the  6th  of 
April  1802,  sec.  4,  title  "  Roads,"  which  provides  that  a  super- 
visor, upon  the  settlement  of  his  account,  is  entitled  to  an  order 
upon  his  successor  in  office  for  any  balance  which  may  be  due  to 
him;  from  which  the  necessary  implication  arises  that  he  may 
enforce  the  payment  of  it  by  action. 

Foster,  for  defendant  in  error,  argued  that  a  township  was  not 
liable  to  be  sued,  but  upon  a  contract  of  its  own  making :  the  prin- 
ciple would  be  a  bad  one  that  a  supervisor  might  contract  a  debt 
of  any  amount  with  himself,  and  recover  it  by  action  against  the 
township. 

The  opinion  of  the  Court  was  delivered  by 
,   HUSTON,  J. — This  case  arose  under  the  Act  of  the  6th  of  April 
1802,  the  parts  of  which,  applicable  to  this  case,  seem  to  be :  — 
Section  4,  which  directs  that  at  the  time  and  place  of  choosing 
supervisors  in  each  township,  the  electors  shall  elect  four  capable 
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and  discreet  freeholders,  whose  duty  it  shall  be  to  settle  the  ac- 
counts of  the  supervisors  whose  time  is  about  to  expire ;  and  the 
supervisors  on  the  25th  of  March,  or  within  ten  days  thereafter, 
shall  produce  fair  accounts  of  all  sums  of  money  by  him  or  them 
expended  on  the  highways,  and  of  all  sums  of  money  by  him  or 
them  received  by  virtue  of  any  assessment  or  otherwise,  and  of 
all  fines  and  penalties  due  from  themselves  or  others,  which  shall 
be  entered  in  a  book  kept  for  that  purpose,  and  attested  by  him 
or  them  on  oath,  if  the  freeholders  or  any  of  them  shall  require  it : 
and  the  freeholders  shall  have  full  power  to  settle  and  adjust  such 
accounts,  and  to  allow  such  sums  and  charges  as  they  think  rea- 
sonable. Then  follows  a  provision  for  compelling  supervisors  to 
pay  over  any  money  in  their  hands  to  their  successors :  "  But  in 
case  such  persons  who  shall  have  served  as  supervisor  or  super- 
visors shall  be  found  to  be  in  advance  for  moneys  expended  on  the 
public  roads,  and  shall  have  carefully  collected  the  sums  of  money 
assessed  and  imposed  by  this  Act,  then  the  said  freeholders  or 
inhabitants  so  chosen  to  settle  the  accounts  as  aforesaid,  or  any 
three  of  them,  shall  in  like  manner  order  the  succeeding  super- 
visors or  supervisor  to  reimburse  the  same  as  soon  as  a  sufficient 
sum  of  money  shall  come  to  their  hands." 

This  section  assumes  that  a  supervisor  may  expend  more  than 
the  amount  of  tax ;  and  that  all  taxes  are  not  paid  by  working  on 
the  roads,  as  they  never  are.  The  next  section  provides  for  as- 
sessing a  tax  not  exceeding  half  a  cent  in  the  dollar.  It  directs 
that  notice  shall  be  given  to  each  person  to  attend  and  work  out 
their  taxes ;  but  on  their  neglect  so  to  do,  the  supervisor  is  to  pro- 
ceed and  collect  the  same.  Provision  is  made  in  this  and  a  sub- 
sequent Act  for  collecting  the  tax  on  unseated  lands :  at  first  the 
treasurer  was  to  pay  this  out  of  the  county  treasury,  but  by  the 
Act  of  1811  the  treasurer  was  not  bound  to  pay  until  the  road  tax 
was  paid  in  or  raised  by  sale  of  the  lands. 

In  section  9th  the  supervisors  were  required  and  enjoined  to 
hire  and  employ  a  sufficient  number  of  hands  to  make,  open  and 
repair  all  the  public  roads  within  their  respective  townships, 
which  by  the  Court  of  Quarter  Sessions  have  been  or  shall  be 
declared  public  highways ;  and  to  purchase  wood  and  other  mate- 
rials necessary  for  the  purpose,  and  to  take  care  that  said  roads 
be  forthwith  effectually  opened,  cleared  and  amended.  By  section 
12,  the  supervisor,  if  he  neglects  to  perform  the  duties  by  this 
law  required,  is  liable  in  a  summary  way  to  be  fined  by  a  justice 
of  the  peace,  not  less  than  $4  nor  more  than  $50.  By  section 
20,  the  supervisors  are  enjoined  and  required  to  make  and  main- 
tain causeways  of  stone  or  timber  on  marshy  ground ;  and  to  make 
bridges  over  small  streams  and  rivulets  and  across  deep  gullies, 
where  such  are  necessary  for  the  ease  and  safety  of  travellers. 

From  the  preceding  references  to  the  law,  it  will  be  seen  that 
much  was  required  of  a  supervisor ;  that  it  was  known  that  in  the 
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course  of  his  duty  he  must  open  roads  and  repair  or  construct 
bridges  and  causeways,  when  and  where  he  could  not  procure  the 
labour  to  be  performed  by  the  inhabitants  in  working  out  their 
taxes,  and  this  under  the  penalty  of  the  fine  above  mentioned ;  to 
which,  in  1808,  was  added  indictment  in  the  Quarter  Sessions — 
that  in  the  performance  of  his  duty  he  was  not  only  expected  but 
enjoined  to  hire  hands  necessary  forthwith  to  open,  clear  and 
amend  all  public  roads  in  his  township  laid  out  or  to  be  laid  out. 
It  was  foreseen  that  he  might  be  in  some  cases  compelled  to  go  in 
debt  or  advance  money,  and  certainly  in  such  case  it  was  neces- 
sarily implied  that  the  order  on  his  successor  should  be  paid ;  and 
if  not  paid  without  compulsion,  should  be  compelled  by  course  of 
law :  and  when  we  consider  that  those  who  were  to  pay  the  tax 
chose  four  of  themselves  to  settle  the  supervisor's  accounts  and 
allow  only  such  as  they  found  to  be  just  and  reasonable,  there 
seems  to  be  little  danger  of  all  the  terrible  consequences  so  vividly 
depicted  by  the  counsel  who  argued  this  case. 

It  has  frequently  occurred  that  a  supervisor,  in  opening  a  new 
road  of  great  length,  has  incurred  and  paid  more  than  the  tax  of 
that  year,  and  on  settlement  got  an  order  on  his  successors ;  and 
sometimes  there  was  some  delay  before  he  could  be  paid  out  of 
the  next  or  even  wholly  paid  out  of  the  second  year's  road  tax, 
beside  keeping  the  roads  in  repair :  but  I  do  not  know  of  any  case 
in  which  the  township  supposed  they  were  not  to  pay  at  all.  I 
could  name  more  than  one  case  before  Judge  Walker  in  Centre 
county,  in  which  suits  were  brought  and  recovery  had ;  and  one 
case  in  which,  after  judgment  for  Andrew  Boggs,  a  supervisor,  I 
was  prepared  to  move  for  a  mandamus  to  the  existing  supervisors, 
and  it  was  ended  by  their  agreeing  that  he  should  receive  all  the 
proceeds  of  road  taxes  on  unseated  lands  until  his  claim  was  paid. 

But  we  have  a  case  bearing  on  the  subject.  By  a  supplement 
to  the  road  Acts  of  the  30th  of  March  1811,  the  commissioners 
are  directed  to  give  an  order  on  the  treasurer  to  pay  to  the  super- 
visors the  amount  due  them  out  of  the  proceeds  of  unseated  lands 
in  his  hands  or  when  it  shall  come  into  his  hands.  In  Willard 
v.  Parker,  (1  Rawle  448),  we  have  a  case  on  this  subject,  in  which 
it  is  said — if  the  supervisor  had  worked  on  the  road  to  the  amount 
of  the  order,  or  had  paid  others  for  their  labour,  they  may  have 
acquired  such  an  interest  in  the  order  as  to  enable  them  to  main- 
tain a  suit  in  their  own  names ;  and  in  the  last  sentence,  "  if  the 
account  is  settled,  and  for  an  advance  of  money  by  the  supervisors 
an  order  is  given  by  the  auditors,  the  succeeding  supervisors  are 
bound  to  pay." 

After  this  the  laws  relating  to  township  officers  and  assessments 

contemplated  that  a  township  might  be  in  debt  to  a  supervisor ; 

and  the  Act  of  the  27th  of  February  1835,  provides,  in  section  7th: 

"It  shall  be  lawful  for  the  supervisors  of  any  township,  in  addi- 

iv.  — 28  T 
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tion  to  the  authority  conferred  by  the  25th  section  of  the  Act  to 
which  this  is  a  supplement  (which  gives  power  to  assess  and  levy 
taxes,  to  open  roads  and  keep  them  in  repair),  to  levy  a  rate  or 
assessment,  and  collect  the  same,  for  the  purpose  of  discharging 
any  just  debt  due  to  a  former  supervisor  or  overseer  of  the  poor." 
Some  payments  appear  to  have  been  made  to  the  plaintiff;  he 
has  a  right  to  ascertain  the  amount  due  him  by  a  suit,  and  then 
if  the  supervisors  of  the  time  disregard  this  law,  a  mode  may  per- 
haps be  found  to  compel  them  to  do  their  duty. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Evans  against  Montgomery. 

The  legislature  may  pass  laws  altering,  modifying  or  even  taking  away  reme- 
dies for  the  recovery  of  debts,  without  incurring  a  violation  of  the  provisions  of 
the  constitution  which  forbid  the  passage  of  ex  post  facto  laws,  or  laws  impair- 
ing the  obligation  of  contracts. 

The  Act  of  the  28th  of  April  1840,  so  modifies  the  remedy  for  the  recovery  of 
a  mechanic's  lien,  that  no  greater  estate  in  the  premises  charged  with  the  lien 
can  be  sold,  than  was  vested  in  the  person  in  possession  at  the  time  the  building 
was  erected ;  and  this  whether  the  lien  was  created  before  or  since  the  passage 
of  that  Act. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  covenant  brought  by  Rachel  Montgomery, 
guardian  of  Sarah  Montgomery,  against  Cadwallader  Evans  and 
wife,  on  a  lease  dated  the  1st  of  March  1839,  from  the  plaintiff  to 
one  John  B.  Miller,  of  a  lot  in  Allegheny  town  of  45  feet  by  90,  for 
fourteen  years  from  the  1st  of  April  1839.  In  the  lease  were 
covenants  by  Miller  to  pay  the  annual  rent  of  $220  and  the  taxes, 
and  to  keep  the  premises  in  repair;  reserving  to  the  lessor  the 
right  of  re-entry  for  covenants  broken,  in  addition  to  the  remedy 
by  action. 

Miller  subsequently  erected  a  house  on  the  lot,  against  which  a 
mechanic's  lien  was  filed  on  the  13th  of  February  1840,  on  which 
a  scire  facias  issued,  to  March  term  1840,  and  judgment  was  con- 
fessed the  4th  of  May  1840,  under  which  the  right,  title  and  inte- 
rest of  Miller  in  and  to  12  feet  by  22  of  said  lot  was  sold,  and 
purchased  by  Jane  B.  Evans,  one  of  the  defendants. 

The  question  which  arose  on  a  demurrer  to  the  declaration,  was 
whether  a  fee-simple  or  term  of  years  passed  to  Jane  Evans  by 
the  sheriff's  deed  ?  The  24th  section  of  the  Act  provides  "  tha't 
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the  lien  created  by  the  Act,  entitled  « an  Act  relating  to  the  lien 
of  mechanics,  &c.,'  passed  the  16th  of  June  1836,  shall  not  be 
construed  to  extend  to  any  other  or  greater  estate  in  the  ground 
on  which  any  building  may  be  erected,  than  that  of  the  person  or 
persons  in  possession  at  the  time  of  commencing  the  said  building, 
and  at  whose  instance  the  same  is  erected ;  nor  shall  any  other  or 
greater  estate  than  that  above  described  be  sold  by  virtue  of  any 
execution  authorized  or  directed  in  the  said  Act." 

The  defendants  contended  that  this  Act  was  prospective,  and 
did  not  affect  the  lien  in  question,  which  was  filed  before  the  pas- 
sage of  the  Act ;  and  therefore  the  question  was  to  be  determined 
by  the  decisions  under  the  Act  of  16th  of  June  1836,  which  held 
that  the  lien  extended  to  the  fee-simple ;  that  19  construe  the  Act 
of  1840  so  as  to  affect  a  lien  already  filed  would  disturb  vested 
rights,  and  make  the  Act  unconstitutional  and  void. 

The  court  (Grier,  President,)  was  of  opinion  that  the  Act  ex- 
tended to  all  sales  under  mechanics'  liens  after  its  passage,  with- 
out regard  to  the  time  of  filing  such  liens,  and  gave  judgment  for 
the  plaintiff  on  the  demurrer. 

Errors  assigned : 

The  court  should  have  entered  judgment  for  the  defendant: 
because, 

1.  There  is  no  assent  of  the  husband  to  the  purchase  by  the 
wife  alleged,  so  as  to  bind  him  for  any  contract. 

2.  It  is  not  alleged  that  the  purchaser  took  possession. 

3.  The  plaintiff  has  no  title  in  the  premises. 

4.  The  plaintiff  had  shown  no  cause  of  action. 

Dunlop,  for  plaintiff  in  error,  argued  the  questions  presented  by 
the  record,  but  which  were  not  made  in  the  court  below,  that  the 
husband  was  not  bound  by  the  contract  of  the  wife,  by  which  she 
became  the  assignee  of  the  term,  without  alleging  and  proving  his 
assent  to  the  contract ;  and  cited  1  Binn.  575.  That  a  wife  is 
not  bound  by  a  bond  and  &  fortiori,  an  implied  covenant  cannot 
arise  against  her;  3  Whart.  313.  Besides,  it  is  essential  that  the 
plaintiff's  declaration  should  allege  the  possession  of  the  defend- 
ants, in  order  to  charge  them  as  assignees.  1  Miles  359  ;  1  Bos. 
$  Pul.  21 ;  Doug.  460 ;  2  Chit.  PL  552 ;  7  East  341. 

By  the  Act  of  16th  of  June  1836,  the  fee-simple  estate  was 
charged  with  the  lien  of  a  mechanic,  as  settled  by  this  court  in  the 
cases  of  Savoy  v.  Jones,  (2  Rawle  343),  and  Holdship  v.  Mercrombie, 
(9  Watts  52).  This,  then,  was  the  security  which  the  mechanic  had 
for  his  debt ;  it  was  his  contract  with  the  owner ;  it  was  upon  the 
faith  of  this  security  that  he  bestowed  his  labour  and  materials. 
To  take  from  him  this  security  is  to  deprive  him  of  what  he  con- 
tracted for.  This  seems  to  lead  necessarily  to  the  conclusion  that 
it  was  not  the  intention  of  the  legislature  to  affect  vested  rights, 
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but  only  to  made  provision  for  future  cases,  when  parties  would 
know  what  they  contracted  for. 

M'Candless,  contra,  declined  to  argue  any  other  question  than 
that  presented  to  the  court  below,  as  it  would  not  be  in  accord- 
ance with  the  principles  of  a  Court  of  Error  to  reverse  the  judg- 
ment of  a  court  on  points  never  presented  to  them.  This  ques- 
tion arises  between  the  owner  of  the  fee  and  the  purchaser  who 
acquired  his  title  after  the  passage  of  the  Act  of  1 840 ;  and  know- 
ing, therefore,  that  he  could  acquire  no  other  estate  than  that 
which  Miller,  the  tenant  for  years,  had.  What  contract,  then, 
would  be  violated  by  the  conclusion  that  he  purchased  Miller's 
interest  only  in  the  estate  ?  But  this  is  not  a  question  of  contract 
or  of  right,  but  one  of  remedy,  which  it  has  been  repeatedly  held 
is  within  the  control  of  the  legislature.  13  Serg.  4*  Rawle  133; 
2  Peters  412. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — All  that  has  been  or  can  be  objected  to  the  pro- 
visions of  the  Act  of  Assembly  in  question,  passed  on  the  28th  of 
April  1840,  is,  that  it  has  modified  the  remedy  which  the  creditor 
possessed,  according  to  the  construction  of  the  courts,  for  the 
recovery  of  his  debt  under  the  previous  Acts  of  Assembly  giving 
mechanics  and  material  men  a  lien  for  their  work  or  materials. 
But  it  is  now  clearly  established  by  repeated  decisions,  that  the 
legislature  may  pass  laws  altering,  modifying  or  even  taking  away 
remedies  for  the  recovery  of  debts,  without  incurring  a  violation 
of  the  clauses  in  the  constitution  which  forbid  the  passage  of  ex 
post  facto  laws,  or  laws  impairing  the  obligation  of  contracts. 
And  where  the  provisions  of  such  laws,  in  relation  to  remedies, 
apply  only  to  future  proceedings,  there  is  not  the  least  ground  for 
appealing  to  constitutional  restrictions  on  the  powers  of  the  legis- 
lature. Such  is  the  case  in  the  present  instance,  so  far  as  con- 
cerns sales  thereafter  to  be  made ;  for  the  Act  expressly  declares 
that  no  other  or  greater  estate  shall  be  sold  by  virtue  of  any  exe- 
tion  directed  or  authorized  by  the  former  Act,  than  that  of  the 
person  who  is  in  possession  and  erecting  the  building.  Supposing, 
therefore,  that  the  Act  of  16th  of  June  1836,  was  subject  to  the 
same  interpretation  which  was  given  by  this  court  to  the  Acts  of 
1803  and  1806,  (which,  however,  has  never  been  decided) ;  yet  it 
is  no  more  than  a  statutory  enactment,  abrogating  the  existing 
remedy  in  all  future  proceedings.  The  remedy  itself  certainly 
went  to  a  great  extent,  when  it  enabled  one  person  to  devest  an- 
other of  his  land  without  his  participation  in  the  building,  and 
perhaps  without  knowledge.  It  was,  moreover,  altogether  a  statu- 
tory remedy,  created  by  the  legislature,  not  known  to  the  com- 
mon law,  a  boon  to  a  favoured  class  of  the  community  for  the  spe- 
cial encouragement  of  labour  in  the  erection  of  houses,  and  sub- 
ject to  the  control  of  the  legislature  either  to  alter,  vary  or  modify 
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it,  or  repeal  it  altogether.  Montgomery,  the  purchaser,  has  no 
reasonable  ground  of  complaint,  because  the^Act  was  passed  sev- 
eral months  prior  to  his  purchase,  and  therefore  he  is  to  be  con- 
sidered as  well  aware  of  it,  and  as  buying  under  its  authority  and 
subject  to  its  provisions,  according  to  which  he  took  only  the 
leasehold  estate  of  Miller  as  his  assignee,  and  is  subject  to  all  the 
covenants  contained  in  the  lease.  We  therefore  think  the  opinion 
of  the  court  below  on  this  point  was  correct. 

Several  technical  objections  to,  the  declaration  have  been  made 
on  the  argument  here,  which  I  pass  over.  It  appears  by  the  writ- 
ten opinion  of  the  court  below,  filed  in  the  cause,  that  the  demur- 
rer in  this  case  was  intended  to  raise  only  the  question  I  have 
before  considered.  None  of  these  objections  were  made  in  the 
court  below,  as  is  conceded  by  the  counsel ;  and  it  would  be  un- 
fair that  counsel  should  lie  by  and  not  make  objections  of  this 
kind  in  the  court  below,  where  the  pleadings  might  be  amended, 
and  afterwards  surprise  the  opposite  party  by  taking  them  here, 
where  they  could  not  strictly  be  amended.  If  it  were  necessary 
I  would  be  willing,  under  such  circumstances,  to  consider  every 
thing  as  amended  which  the  party  might  have  amended  in  the 
court  below.  But  enough  appears  to  satisfy  us,  that  the  plaintiff 
in  error  waived  these  objections,  and  put  his  case  on  the  merits 
of  the  question  of  law  to  be  raised  and  determined  as  to  the  title 
acquired  by  the  purchaser  from  the  sheriff. 

Judgment  affirmed. 


Hill  against  Roderick. 

The  declarations  of  a  tenant  for  life  in  possession  cannot  be  given  in  evidence 
to  affect  the  title  of  one  who  claims,  not  through  him,  but  paramount  to  him. 

A  tenant  for  life  can  make  no  agreement  affecting  the  estate  which  will  bind 
him  in  remainder,  nor  will  he  with  whom  the  agreement  is  made,  or  his  privy, 
be  bound  by  it ;  for  a  contract  binds  both  parties  or  neither. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

Jonathan  Hill  against  John  Roderick  and  others.  This  was  an 
action  of  ejectment.  Both  parties  claimed  under  John  Tate,  Sen., 
who,  by  his  last  will  and  testament,  thus  devised  the  land  in  dis- 
pute: 

"  I  further  will  and  devise  that  my  son  Robert  Tate  shall  have 
that  part  of  the  plantation  whereon  I  now  live,  to  contain  170 
acres,  to  live  upon  and  make  use  of  during  his  life,  and  at  his  de- 

iv.  —  T  * 
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cease  to  be  equally  divided  amongst  his  children ;  and  further,  I 
will  that  my  son  John  Tate  shall  have  and  fully  possess  and  enjoy 
the  residue  of  the  plantation  I  live  upon,  to  be  disposed  of  as  he 
pleases." 

The  plaintiff  claimed  title  under  John  Tate,  and  the  defendants 
under  the  children  of  Robert  Tate,  who  was  dead.  John  Tate 
was  called  as  a  witness  by  the  defendants,  and  said  that  his  father 
died  in  1799,  and  that  he  and  his  brother  Robert  agreed  upon,  ran 
and  marked  a  line  of  division  between  them  in  the  year  1800, 
which  was  ever  since  adhered  to  by  both  parties.  The  validity 
of  this  line  was  the  subject  of  the  dispute. 

The  plaintiff  then  offered  to  prove  the  declarations  of  Robert 
Tate  in  his  lifetime,  and  while  he  resided  upon  the  land,  as  to  the 
alleged  line  of  partition  and  the  extent  of  the  agreement  between 
him  and  John.  The  defendant  objected  to  the  evidence,  and  it 
was  overruled  by  the  court,  who  sealed  a  bill  of  exception. 

The  positions  taken  by  the  plaintiff  were :  that  the  agreement 
between  the  devisees  could  bind  only  during  the  life  of  Robert, 
who  was  but  tenant  for  life ;  and  if  such  agreement  was  not  effec- 
tual to  bind  both,  it  would  bind  neither. 

The  court  below  was  of  opinion,  that  whether  Robert  Tate  had 
the  power  to  bind  his  children  or  not  was  immaterial,  inasmuch 
as  they  did  not  now  gainsay  the  act ;  but  if  John,  under  whom 
the  plaintiff  claimed,  agreed  to  the  line  of  partition,  which  had  so 
remained  for  40  years,  the  plaintiff  claiming  under  him  was  bound 
by  it,  and  could  not  recover  in  this  action,  which  depended  upon  its 
validity. 

Patterson  and  Deford,  for  plaintiff  in  error.  There  can  be  no- 
thing clearer  than  the  plain  proposition,  that  a  tenant  for  life  has 
no  authority  to  affect  the  nature  or  amount  of  the  estate  of  him 
in  remainder.  Co.  Lit.  42,  a. ;  4  Com.  Dig.  62 ;  1  Term  Rep.  86. 
If,  then,  the  agreement  alleged  by  the  defendants  was  not  binding 
upon  both  parties  when  it  was  made,  either  John  or  the  plaintiff 
claiming  as  his  privy,  may  avoid  it  at  any  time.  We  should  have 
beon  permitted  to  show  by  the  declarations  of  Robert  that  the 
agreement  was  to  last  only  during  his  life.  The  declarations  of  a 
tenant  in  possession  as  to  a  question  of  boundary  may  be  given  in 
evidence.  2  Doll.  92 ;  4  Serg.  $  Rawle  374 ;  2  Serg.  fy  Rawle  70 ; 
5  Serg.  $  Rawle  257 ;  9  Serg.  $  Rawle  74;  10  Serg.  $  Rawle  63, 
273,  352;  1  Watts  152 ;  1  Watts  $  Serg.  249 ;  6  Walts  388. 

Howell  and  Dawson,  for  defendant  in  error.  The  defendants 
claim  under  the  children  of  Robert  Tate,  and  not  under  Robert 
Tate  himself,  and  therefore  his  declarations  could  not  be  given  in 
evidence  to  affect  their  title.  3  Watts  355 ;  1  Serg.  $  Rawle  526 ; 
1  Watts  154;  4  Watts  317;  1  Stark.  Ev.  51.  The  agreement  be- 
tween the  brothers  was  binding  and  effectual,  at  least  so  long  as 
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they  agreed  to  it,  and  if  it  lasted  during  the  life  of  Robert,  and 
was  known  and  recognised  by  his  children  after  his  death,  who 
confirmed  it  by  insisting  upon  its  validity  in  this  action,  both  they 
and  those  claiming  under  them  are  bound  by  it. 

PER  CURIAM. — The  declarations  or  admissions  of  Robert  Tate, 
though  made  when  he  was  seised  for  life,  were  not  evidence  against 
the  defendants,  who  stand  in  no  privity  to  him.  His  father  devised 
the  land  to  him  expressly  for  life,  and  it  is  clear  that  the  admis- 
sions of  a  tenant  in  possession  are  not  competent  to  affect  one  who 
claims,  not  through  him,  but  paramount  to  him.  But  for  the  rea- 
son that  the  rejection  of  the  evidence  was  right,  the  direction  in 
relation  to  one  of  the  points  was  wrong.  Robert  had  no  power  to 
bind  any  person  but  himself,  and  the  agreement  to  establish  a  line 
betwixt  him  and  John,  though  mutually  binding  during  his  life- 
time, ceased  to  be  so  at  his  death.  It  did  not  bind  his  children, 
or  their  privies,  because  they  derived  title  paramount  to  him ;  and 
it  ceased  to  bind  John,  or  the  plaintiff,  his  privy,  because  it  is  an 
unbending  rule  of  the  common  law,  that  a  contract  binds  both 
parties  or  neither  of  them.  The  Judge  thought  it  immaterial  whe- 
ther Robert's  act  had  bound  his  children,  because  they  did  not 
gainsay  it ;  but  they  might  have  gainsaid  it,  and,  for  that  reason, 
so  may  the  plaintiff. 

Judgment  reversed,  and  venire  de  novo  awarded. 


O'Conner  against  Warner. 

Until  the  Judiciary  has  fixed  the  meaning  of  a  doubtful  law,  upon  which  rights 
have  become  vested,  it  may  be  explained  by  legislative  enactment. 

The  Act  of  28th  of  April  1840,  so  explains  the  mechanic's  lien  law  of  the  16th 
of  June  1836,  that  a  sheriff's  sale  upon  a  lien  created  by  that  Act,  confers  no 
other  or  greater  title  in  the  premises,  than  that  which  was  vested  in  the  person 
in  possession  at  the  time  the  building  was  erected. 

ERROR  to  the  District  Court  of  Allegheny  county. 

G.  E.  Warner  &  Co.  against  James  O'Conner  &  Co.  This  was 
an  action  on  the  case  for  the  recovery  of  rent,  under  the  following 
circumstances:  Warner  &  Co.,  on  the  27th  of  November  1833, 
leased  certain  ground  in  the  city  of  Pittsburgh  from  the  represen- 
tative of  James  S.  Stevenson  for  10  years  from  1st  of  April  1834. 
A  part  of  the  premises  thus  held,  they  assigned  on  the  6th  of  Sep- 
tember 1838,  to  Elisha  Tucker,  for  the  period  of  their  own  term, 
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for  the  annual  rent  of  $150.  Tucker  erected  a  building  on  the 
ground  thus  leased  to  him.  Warner  &  Co.  furnished  him  with  the 
lumber  for  it,  and  filed  a  mechanic's  lien  therefor  on  the  1st  of 
April  1839.  There  was  a  proceeding  upon  this  lien,  by  virtue  of 
which  the  property  was  sold  by  the  sheriff  on  the  22d  of  July 
1839,  to  O'Conner  &  Co.,  who  received  the  sheriff's  deed  therefor, 
dated  9th  of  September  1839.  This  action  was  brought  by  War- 
ner &  Co.  against  the  purchasers,  to  recover  the  amount  of  rent  due 
under  Tucker's  lease,  accruing  subsequent  to  the  sale.  Whereupon 
two  questions  arose:  1.  What  estate  in'the  premises  sold  did  the 
purchaser  acquire,  the  term  which  Tucker  had,  or  the  fee-simple  ? 
2.  If  the  fee-simple  did  not  pass,  could  the  plaintiff  recover  rent 
from  the  purchaser  at  a  sale  made  upon  his  own  proceeding,  and 
the  proceeds  of  which  he  received  ? 

The  court  below,  (Judges  Grier  and  Shaler),  ruled  both  these 
points  for  the  plaintiff,  for  whom  they  directed  a  judgment. 

Biddle,  for  plaintiff  in  error.  The  case  of  Savoy  v.  Jones, 
(2  Rawle  350),  which  gives  a  construction  to  the  Act  of  1806, 
was  decided  previous  to  the  Act  of  the  16th  of  June  1836,  which 
did  not  change  the  principles  of  the  law,  and  therefore  ratified  and 
approved  it,  with  the  construction  which  it  had  received :  then 
followed  the  cases  of  Bickel  v.  James,  (7  Watts  9),  and  Holdship 
v.  Abercrombie,  (9  Watts  52),  recognising  the  former  decision. 
These  Acts,  then,  being  in  principle  the  same,  so  far  as  regards 
any  question  raised  in  this  cause,  have  received  judicial  construc- 
tion, upon  the  faith  of  which  titles  have  been  predicated.  It  is 
not,  then,  to  be  presumed,  in  the  absence  of  clearly  expressed 
intention,  that  the  legislature  designed  to  interfere  with  rights 
vested  on  the  faith  of  a  law  which  had  been  judicially  interpreted. 
Laws  are  in  their  nature  prospective,  and  the  danger  of  giving 
them  a  retrospective  operation  forbids  such  an  interpretation  of 
them,  unless  it  be  distinctly  expressed.  2  Watts  fy  Serg.  249; 
12  Serg.  4-  Rawle  327,  340 ;  9  Watts  305 ;  6  Whart.  214.  A  law 
may  be  declaratory  either  of  the  meaning  and  intent  of  a  former 
one,  or  what  shall  be  the  construction  of  it  hereafter.  7  Johns.  497. 
A  repeal  of  the  Act  of  1836  would  not  devest  titles  consummated 
according  to  its  provisions ;  although  it  would  put  an  end  to  all 
pending  proceedings  under  it.  12  Serg.  4*  Rawle  362 ;  1  Hill  (N. 
K)  335 ;  3  Whart.  18.  The  legislature  has  not  the  power  to  de- 
stroy a  vested  title;  its  power  is  conservative,  not  destructive. 
2  Peters  408;  1  Watts  358;  8  Peters  25;  1  Kent's  Com.  455; 
1  Tuck.  Black.  3;  4  Munf.  109;  2  Cranch  276;  2  Watts  $  Serg. 
278 ;  7  Watts  300.  The  plaintiffs  did  not  disclose  at  the  sale  that 
they  sold  subject  to  the  payment  of  the  rent;  this  as  between 
these  parties  bars  them  from  recovering  it:  they  are  estopped. 
10  Watts  332;  6  Whart.  215. 
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M'Candless  and  Metcalf,  contra,  argued  that  the  Act  of  1836 
was  essentially  different  from  the  Act  of  1806,  and  had  never 
received  any  judicial  construction ;  and  it  was  therefore  clearly 
competent  for  the  legislature  to  declare  how  it  should  be  construed 
by  the  courts,  whenever  any  proceeding  under  it  should  be  pre- 
sented to  them.  This  sale  then  was  made  under  the  Act  of  1836, 
which  the  legislature  has  clearly  provided  shall  be  construed  to 
vest  the  estate  only,  which  the  person  in  possession  of  the  premises 
had  at  the  time.  If,  then,  there  was  but  a  term  of  years  sold,  the 
purchaser  is  presumed  to  know  the  conditions  upon  which  that 
term  was  held  by  the  defendant :  it  was  not  incumbent  on  the 
plaintiff  to  give  notice  of  it  at  the  sale. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  would  puzzle  those  who  controvert  the  princi- 
ple of  Savoy  v.  Jones,  and  the  subsequent  cases  of  that  stamp,  to 
give  a  reason  for  the  faith  that  is  in  them  beyond  the  apparent 
hardship  of  the  case.  The  debt  secured  by  the  Act  of  1806,  was 
the  debt  of  the  building,  not  of  any  owner  of  it ;  the  lien  was  on 
the  building ;  the  process  was  against  the  building ;  and  the  build- 
ing itself,  not  the  builder's  interest  in  it,  was  directed  to  be  sold. 
The  debt  was  charged  on  it,  as  taxes  are  charged  on  unseated 
land,  without  regard  to  the  ownership ;  and  we  are  bound  to  say 
the  building  was  sold,  like  unseated  land,  without  regard  to  the 
ownership.  To  do  otherwise,  would  have  required  us  to  interpo- 
late the  very  provision  which  has  been  recently,  but  incautiously, 
interpolated  by  the  legislature,  and  thus  perform  an  act  of  judicial 
legislation  not  less  abhorrent  to  the  principles  of  the  constitution, 
than  an  act  of  legislative  adjudication.  We  could  not  say  that 
the  estate  in  expectancy  was  excluded  from  the  lien  by  the  spirit 
of  the  Act,  or  that  it  would  have  been  protected  had  the  case  been 
foreseen.  The  avowed  object  was  to  protect  the  mechanic  or 
material  man  without  regard  to  any  one  else ;  and  that  the  rever- 
sioner  or  remainderman  was  intended  to  be  put  on  a  footing  with 
the  tenant  in  possession,  is  evident  from  the  clause  which  autho- 
rized "  any  person  interested  in  the  building"  to  call  for  a  formal 
entry  of  satisfaction ;  for  it  would  have  been  absurd  to  give  him  a 
right  to  expunge  the  evidence  of  the  lien  if  he  might  not  be  affected 
by  it.  And  this  liability  of  separate  interests  to  contribution  to- 
wards a  general  burthen,  though  sometimes  attended  with  hard- 
ship in  practice,  was  just  in  its  principle,  inasmuch  as  it  was  cal- 
culated to  produce  the  results  which  equity  produces  when  it 
apportions  a  general  charge  among  owners  of  the  separate  parts 
of  a  fee  in  proportion  to  their  relative  value  and  the  benefit 
received  by  each  from  the  consideration  of  the  encumbrance.  Be- 
sides this,  the  injustice  of  allowing  the  claimant  to  follow  his  ma- 
terials, or  the  products  of  his  labour,  into  the  hands  of  a  rever- 
sioner  or  a  remainderman,  was  no  greater  than  the  injustice  of 
iv.  —  29 
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allowing  him  to  follow  them  into  the  hands  of  the  tenant  in  pos- 
session, who  was  as  much  a  stranger  to  the  debt,  and  who  did  no 
more  than  authorize  the  erection,  but  without  authorizing  the 
contractor  to  charge  the  building  with  the  price  of  it.  The  law 
did  that;  and  it  was  just  as  unconscionable  to  affect  the  ownership 
of  the  particular  tenant  by  it,  as  it  was  to  affect  the  ownership 
of  his  successor  who  derived  equal  or  greater  benefit  from  the 
erection.  It  was  for  the  very  reason  that  the  operative  had  to 
do  with  a  contractor,  and  not  with  the  owner,  that  he  was  allowed 
to  charge  the  building  without  regard  to  the  ownership  of  it,  of 
which  he  could  know  nothing.  The  fallacy  is  in  imagining  that 
he  stands  more  in  privity  with  the  tenant  in  possession,  than  with 
those  that  are  to  come  after  him.  He  has  no  connexion  with  any 
of  them ;  and  therefore  it  is  that  the  statute  allows  him  to  charge 
the  building  without  discrimination  in  regard  to  their  particular 
interests.  Nor  is  such  a  statute  a  novelty  in  the  history  of  legis- 
lation. The  21  Jac.  1,  c.  19,  subjects  a  bankrupt's  entailed  estate 
to  payment  of  his  debts,  and  makes  the  conveyance  of  the  com- 
missioners good  against  the  issue  in  tail ;  to  say  nothing  of  those 
statutes  which  enable  tenant  in  tail  to  make  leases  for  three  lives, 
or  to  forfeit  the  estate  for  treason,  or  to  encumber  it  with  debts 
to  the  crown.  Our  own  statute  for  barring  entails  by  the  acknow- 
ledgment of  an  assurance  in  open  court,  enables  him,  not  only  to 
disinherit  the  isue  in  tail,  but  also  to  devest  the  estate  of  the  fee- 
simple  remainderman.  Why,  then,  should  it  be  thought  a  thing 
incredible,  that  the  legislature  intended  to  charge  more  than  the 
interest  of  him  who  caused  the  building  to  be  erected  ?  Our  legis- 
lation for  almost  forty  years,  breathed  one  uniform  spirit  of  kind- 
ness to  the  operative ;  and  it  was  not  without  our  special  wonder 
that  we  saw  it,  in  1840,  breathe  a  hostile  one.  The  manifestation 
of  its  former  kindness  is  visible  in  the  enlargement  of  the  system 
so  as  to  embrace  ships  and  even  curbstones ;  and  in  the  gradual 
diffusion  of  it  over  almost  the  whole  State,  without  changing,  or 
so  much  as  touching,  the  controverted  interpretation.  The  expe- 
rienced counsel  who  prepared  the  revised  Act  of  1836,  with  Savoy 
v.  Jones  before  their  eyes,  saw  nothing  in  it  which  called  for  cor- 
rection. It  is  supposed,  however,  that  the  dayspring  of  1840 
revealed  its  moral  deformity,  and  taught  the  legislature  to  shift 
the  burthen  of  its  injustice  from  the  shoulders  of  the  innocent 
reversioner  or  remainderman,  to  those  of  the  more  innocent  pur- 
chaser who  had  paid  his  money  on  the  faith  of  laws  constitution- 
ally enacted  and  expounded.  No  man  can  assent  to  a  proposition 
so  monstrous ;  yet  it  might  be  inferred  from  the  literal  import  of 
the  words  that  such  was  the  design ;  and  it  shows  the  dangerous 
tendency  of  legislation  so  hurried  as  to  produce  statutes  which  are 
a  surprise  on  those  who  have  enacted  them.  The  section  of  1840, 
even  in  its  prospective  operation,  goes  far  to  sap  the  foundation 
of  the  mechanic's  protection ;  and  we  cannot  think  the  legislature 
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was  apprised  of  the  drift  of  the  section,  when  it  struck  the  blow 
at  interests  so  long  and  so  anxiously  cherished.  When  the  me- 
chanic can  sell  no  more  than  a  lease  burthened  with  a  rent  to  the 
extent  of  its  value,  his  lien  will  be  worthless ;  and  when  a  grantor 
of  ground  let  on  a  perpetual  lease  for  the  very  purpose  of  being 
built  on,  enters  for  non-payment  of  the  ground-rent,  he  will  neces- 
sarily hold  paramount  to  mechanics'  liens.  Or,  where  the  person 
in  possession  has  but  an  equitable  title,  those  liens  will  be  post- 
poned to  the  vendor's  claim  for  the  purchase  money.  There  must 
be  many  such  cases.  But  whatever  the  design,  a  legislative  man- 
date to  change  the  settled  interpretation  of  a  statute,  and  uproot 
titles  depending  on  past  adjudications,  or  a  legislative  direction  to 
perform  a  judicial  function  in  a  particular  way,  would  be  a  direct 
violation  of  the  constitution,  which  assigns  to  each  organ  of  the 
government  its  exclusive  function  and  a  limited  sphere  of  action. 
No  one  will  assert  that  a  court  would  be  bound  by  a  mandate  to 
decide  a  principle,  or  a  cause  in  a  particular  way.  Such  a  man- 
date would  be  a  usurpation  of  judicial  power,  and  more  intolera- 
ble in  its  exercise  than  a  legislative  writ  of  error,  because  the 
losing  party  would  be  concluded  by  it  without  being  heard.  In 
the  case  before  us,  we  are  firmly  convinced  that  the  legislature 
did  not  design  to  deprive  purchasers  of  their  titles  acquired  under 
the  original  Act ;  but  whatever  the  design,  we  are  bound  to  give 
the  section  a  benign  interpretation. 

Yet  we  are  not  compelled  by  the  preceding  considerations,  to 
give  it  an  operation  entirely  prospective.  No  one  has  purchased 
on  the  faith  of  a  judicial  exposition  of  the  Act  of  1836,  for  it  has 
received  none.  Purchasers  have  acted  on  their  own  interpretation 
of  its  meaning,  and  consequently  on  their  own  responsibility. 
They  cannot  complain  of  violated  faith  given  to  the  accredited 
act  of  a  constitutional  organ ;  and  till  the  judiciary  has  fixed  the 
meaning  of  a  doubtful  law,  the  legislature  has  a  right  to  explain 
it.  The  Act  of  1836  was  susceptible  of  such  explanation.  It  was 
not  the  law  which  had  been  before  the  courts ;  and  the  construc- 
tion given  to  its  predecessors,  was  not  applicable  to  it  with  con- 
clusive force.  For  that  reason  alone  the  judgment  is  sustained. 

Judgment  affirmed. 


228  SUPREME  COURT  [Pittsburgh 


Sage  against  M'Guire. 

To  enforce  the  specific  performance  of  the  parol  contract  of  a  decedent  for  the 
sale  of  land,  it  is  indispensable  that  the  precise  terms  and  nature  of  it  be  clearly 
and  distinctly  proved :  that  the  vendee  had  taken  the  exclusive  possession  of  the 
land  sold  in  pursuance  of  the  contract  and  in  the  lifetime  of  the  vendor. 

APPEAL  from  the  decree  of  the  District  Court  of  Venango 
county. 

The  petition  of  John  G.  M'Guire  for  leave  to  prove  a  parol 
contract,  &c.,  set  forth  that  Jonathan  R.  Sage  on  or  about  the 
31st  January  1839,  was  seised  of  and  in  a  certain  in-lot  in  Frank- 
lin, No.  571,  on  which  were  erected  a  small  frame  dwelling- 
house  and  frame  stable.  That  being  so  seised,  did  by  parol  agree- 
ment contract  for  the  sale  thereof  to  the  petitioner  for  the  sum  of 
$300,  to  be  paid  to  Sage.  That  the  petitioner  paid  to  Sage  in  his 
lifetime  the  sum  of  $79,  part  of  the  purchase  money ;  and  by  direc- 
tion of  Sage  a  deed  was  prepared,  but  not  executed  in  consequence 
of  the  death  of  Sage.  That  by  virtue  of  said  contract,  the  peti- 
tioner had  taken  possession  of  the  premises  and  made  considerable 
improvements  thereon,  and  was  ready  and  willing  to  pay  the  con- 
sideration money,  but  that  no  sufficient  provision  was  made  by 
Sage  for  the  performance  of  the  contract,  &c. :  the  petitioner 
prayed  the  court  to  receive  proof,  &c. 

On  the  petition  being  presented,  the  court  appointed  a  commis- 
sion to  take  the  testimony  of  witnesses.  Several  witnesses  were 
examined,  some  of  whom  proved  the  facts  as  set  out  in  the  peti- 
tion as  they  understood  them  from  M'Guire  in  his  lifetime ;  others 
proved  that  the  consideration  was  above  $400 ;  and  others  that 
the  sale  was  a  conditional  one,  without  stating  what  the  condition 
was.  The  weight  of  testimony  seemed  to  sustain  the  facts  alleged 
in  the  petition,  except  that  it  was  clearly  proved  that  no  posses- 
sion was  delivered  to  M'Guire  in  the  lifetime  of  Sage ;  but  on  the 
contrary,  he  obtained  possession  from  a  tenant  after  Sage's  death, 
and  against  the  consent  of  the  widow  and  heirs.  The  court  below 
decreed  specific  execution  of  the  contract. 

Pearson  and  Snowden,  for  appellant.  There  are  two  fatal  ob- 
jections to  the  decree  of  the  court  below.  1.  The  contract  is 
uncertain ;  the  witnesses  differ  about  what  was  to  be  the  consi- 
deration, and  there  is  no  proof  at  all  as  to  when  that  consideration 
was  to  be  paid,  or  when  the  possession  was  to  be  delivered. 
2.  The  possession  was  not  delivered  in  the  lifetime  of  the  vendor. 
This  is  clearly  not  a  case  in  which  equity  would  decree  spe- 
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cific  performance.  1  Watts  $  Serg.  83;  1  Mad.  Chan.  376; 
9  Watts  32;  10  Watts  204;  6  Whart.  153;  3  Serg.  $  Rawle  545; 
2  Serg.  $  Rawle  355. 

Derrickson,  contra.  This,  like  all  other  cases,  must  be  decided 
upon  the  weight  of  evidence.  From  the  testimony  of  all  the  wit- 
nesses it  cannot  be  doubted  what  the  contract  was ;  and  because 
one  or  two  witnesses  understood  it  differently,  is  not  a  good  rea- 
son why  the  court  should  not  give  effect  to  the  whole  taken  toge- 
ther. The  contract  was  undoubtedly  made  and  the  vendee  paid 
part  of  the  consideration  and  went  into  possession,  on  the  termi- 
nation of  the  tenant's  lease,  and  adopts  this  remedy  to  get  his  title, 
when  he  is  opposed  by  those  whose  object  is  to  turn  him  round  to 
an  insolvent  estate  to  recover  his  money  back  and  cause  him  to 
lose  his  improvements  made  upon  the  house. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Before  a  Court  of  Chancery  will  undertake  to  en- 
force the  specific  performance  of  a  parol  contract,  it  is  indispensa- 
ble to  prove,  by  the  most  clear  and  indisputable  evidence,  the 
precise  terms  and  nature  of  the  agreement;  and  in  addition,  that 
the  vendee  has  taken  the  exclusive  possession  of  the  land  sold,  in 
consequence  of  and  in  pursuance  of  the  contract.  Also,  to  enforce 
it  against  the  heirs,  it  is  indispensable  that  the  possession  be  deli- 
vered in  the  lifetime  of  the  vendor.  For,  I  know  of  no  case  where 
an  imperfect  contract  which  wants  the  essential  ingredient  of  a 
part  performance  before  the  vendor's  death,  has  been  enforced 
after  the  right  of  the  heirs  has  attached.  In  all  such  cases,  the 
vendee  must  be  left  to  his  remedy  at  law,  and  cannot  invoke  the 
aid  of  a  Court  of  Chancery.  If  this  be  so,  then  anything  which 
has  been  done  since  his  death,  even  with  the  assent  of  the  personal 
representatives,  cannot  aid  the  vendee.  These  principles  must 
govern  in  proceedings  under  the  Act  of  the  24th  of  February  1834. 
The  petition  is  for  specific  performance  of  a  parol  contract,  and 
the  question  is,  whether  the  proof  is  sufficient  to  entitle  the  peti- 
tioner to  a  decree ;  and  this  is  the  difficulty  here,  for  it  seems  to  me 
the  proof  is  deficient  in  two  particulars ;  first,  as  to  the  terms  of 
the  contract ;  and  secondly,  the  evidence  of  a  part  performance. 
It  is  held  in  several  cases  that  the  terms  of  the  contract  must  be 
precisely  proved,  and  cannot  be  left  to  doubtful  inference  or  Iligue 
conjecture.  Now,  whether  the  property  was  sold  for  $300  or  $400, 
whether  it  was  an  absolute  or  conditional  sale,  or  a  mortgage,  is 
not  altogether  clear.  All  the  evidence  we  have  is  of  declarations 
of  the  deceased  vendor — in  its  nature,  to  make  the  best  of  it,  very 
unsatisfactory  proof.  One  of  the  witnesses  asked  the  vendor  what 
he  was  to  get  for  the  house.  He  told  him,  he  thinks,  something 
rising  $400.  Two  or  three  witnesses  prove  they  heard  him  say  he 
sold  it  for  $300.  Another  understood  him  that  he  sold  on  condi- 
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tions,  but  he  did  not  understand  what  the  conditions  were.  The 
only  thing  that  is  absolutely  certain  is,  that  there  was  an  arrange- 
ment between  them  of  some  kind ;  that  the  vendee  was  to  pay 
some  debts  for  which  the  vendor  was  liable ;  but  what  was  the 
precise  nature  of  the  arrangements  in  all  its  parts  nowhere  ap- 
pears. The  proof  was  clearly  defective,  for  it  has  been  once  held 
that  specific  performance  of  a  parol  agreement  for  the  sale  of  an 
estate,  proved  by  one  witness,  confirmed  by  part  performance  by 
taking  possession,  and  acts  of  ownership,  was  refused,  there  being 
some  inconsistency  in  the  testimony  of  the  witness,  which,  with 
other  circumstances,  placed  the  terms  of  the  contract  in  doubt.  1 
Young  346.  A  Court  of  Chancery  does  not  undertake  to  weigh 
the  testimony  as  may  be  done  by  a  jury ;  but  if  there  be  a  reason- 
able doubt  about  the  terms  of  the  agreement,  the  court  will  refuse 
their  aid.  But  was  there  a  part  performance  of  the  contract  in 
the  lifetime  of  the  vendor?  It  must  be  recollected  that  the  peti- 
tioner must  show  clearly  that  it  is  a  case  in  which  he  has  a  right 
to  a  specific  performance,  and  that  this  can  only  be  done  by  proof 
that  the  vendee  took  possession  of  the  premises  in  the  lifetime  of 
the  vendor,  in  consequence  of  and  in  pursuance  of  the  agreement. 
Now  the  evidence,  instead  of  proving  that  possession  was  taken 
as  is  required,  shows  conclusively  that  it  was  not  taken  until  some 
time  after  the  death  of  the  vendor,  and  then  without  the  consent 
of  the  widow  and  heirs ;  nay  more,  without  even  the  consent  of 
the  administrators,  although  their  consent,  in  our  view  of  the  case, 
would  not  help  the  vendee.  We,  therefore,  discard  from  the  case 
all  proof  of  possession  since  taken,  or  the  improvements  he  may 
have  thought  proper  to  make  on  the  property.  It  was  of  his  own 
wrong,  and  cannot  therefore  strengthen  his  title ;  and  it  is  nothing 
to  the  purpose  that  he  may  be  thrown  for  his  remedy  on  an  estate 
of  doubtful  solvency,  for  it  is  his  own  folly. 

But  it  is  said,  that  since  the  Act  of  the  24th  of  February  1834, 
the  court  may  decree  specific  performance  of  a  parol  contract  for 
land  without  proof  of  part  performance.  This  is  a  startling  pro- 
position, and  in  truth  amounts  to  a  repeal  of  the  Act  of  Frauds  in 
case  of  the  death  of  the  vendor.  I  cannot  but  believe  that  when 
the  legislature  intend  to  make  so  important  a  change  in  the  law, 
they  will  not  fail  to  express  themselves  in  clear,  explicit,  and  un- 
ambiguous language.  It  will  not  be  left  to  doubtful  inference 
andfjkgue  conjecture.  The  argument  is  based  on  the  expression 
"  seised  and  possessed."  In  the  15th  section  of  the  Act  of  the  24th 
of  February  1834,  the  Orphans'  Court  have  power  to  decree  the 
performance  of  a  written  contract  of  a  decedent  for  the  sale  of 
real  estate  upon  the  application  of  the  executor,  administrator,  or 
any  party  in  interest,  where  the  deceased  dies  seised  or  possessed 
of  such  real  estate.  This  is  the  language  of  the  Act.  And  by  the 
16th  section  the  like  proceedings  may  be  had  in  all  respects 
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wherever  any  parol  contract  shall  have  been  entered  into  by  any 
decedent  for  the  conveyance  of  real  estate  within  this  Common- 
wealth, of  which  such  decedent  shall  die  seised  and  possessed,  when 
no  sufficient  provision  for  performance  thereof  shall  have  been 
made  by  the  decedent,  in  all  cases  where  such  parol  contract  shall 
have  been  so  far  executed  that  it  would  be  against  equity  to  rescind 
the  same.  The  latter  clause  evinces  very  clearly  that  dying  in 
possession  of  itself  was  not  all  that  was  required  ;  but  they  are  to 
decree  performance  only  where  the  parol  contract  has  been  so  far 
executed  that  it  would  be  against  equity  to  rescind  the  same.  But 
the  question  recurs,  when  must  it  be  executed  ?  Why  doubtless  in 
the  lifetime  of  the  vendor ;  and  what  equity  is  meant  but  the  equity 
which  has  been  established  by  a  long  train  of  judicial  decisions? 
It  is  against  common  reason,  and  would  be  of  the  most  mischievous 
consequences,  to  give  the  Act  any  other  construction.  But  again, 
what  do  the  legislature  intend  by  the  use  of  the  words  "  dying 
seised  and  possessed  ?"  Could  they  mean  that  where  a  person  was 
seised  of  the  legal  title,  and  in  possession  and  dies,  the  court,  on 
proof  of  a  parol  agreement  alone,  may  decree  performance  ?  This, 
we  have  shown,  could  not  have  been  the  intention.  They  doubt- 
less intended  to  extend  the  remedy  to  those  cases  only  where  the 
testator  or  intestate  had  a  title,  and  was  in  actual  possession,  not 
where  he  had  a  claim  to  the  title,  or  what  is  termed  in  law  a  right 
to  the  possession,  which  may  reside  in  one  man,  while  the  actual 
possession  is  not  in  himself,  but  another.  And  this  accords  with  the 
remarks  of  the  commissioners  on  the  civil  code.  "  The  provisions, 
(speaking  of  the  Acts  relative  to  the  proof  of  decedent's  contract), 
are  restricted  to  the  instances  of  the  decedent  being  possessed  of 
the  real  estate  at  the  time  of  his  death."  It  seems  proper  to  limit 
the  specific  remedy  to  the  case  mentioned,  leaving  the  purchaser 
to  his  action  for  damages  against  the  executors,  when  the  property, 
which  was  the  subject  of  the  contract,  was  out  of  the  possession 
of  the  decedent  at  the  time  of  his  death.  2  Parke  fy  Johns.  128. 

Next  as  to  the  jurisdiction.  By  the  4th  section,  the  District 
Court  has  jurisdiction  in  all  cases  of  proof  of  contracts  of  de- 
cedents in  the  same  manner  as  the  Orphans'  Court.  It  is  very 
true,  as  was  ruled  in  Patterson  v.  Schoyer,  (10  Watts  333,)  the 
grant  of  Chancery  powers  to  an  inferior  court  does  not  neces- 
sarily give  appellate  jurisdiction  to  the  Supreme  Court  for  the 
review  of  cases  there  decided ;  and  having  no  express  grant 
of  said  jurisdiction,  it  will  not  be  assumed.  But  in  the  Act,  the 
District  Court  has  the  same  powers  in  relation  to  the  subject 
matter  as  the  Orphans'  Court,  from  whose  decisions  an  appeal  can 
be  taken.  And  in  Haggerty's  case,  it  was  held  that  the  proceed- 
ings of  the  Court  of  Common  Pleas,  upon  a  petition  for  leave  to 
prove  a  parol  contract  for  the  sale  of  land  by  a  decedent  may  be 
removed  by  certiorari  to  the  Supreme  Court  for  review.  It  is 
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very  unlikely  that  the  legislature  intended  to  exempt  the  District 
Court  from  all  appeal,  thereby  making  a  distinction  between  them 
and  the  Orphans'  Court  and  the  Court  of  Common  Pleas,  whose 
decisions  may  be  reviewed  by  this  court.  They  intended,  we  be- 
lieve, to  put  them  on  the  same  footing  in  this  respect  as  the  Or- 
phans' Court  and  the  Court  of  Common  Pleas ;  and  as  the  decisions 
of  these  courts  may  be  reviewed,  we  see  no  reason  for  any  differ- 
ence in  this  respect  between  them. 

Decree  reversed. 


Clay  against  Irvine. 

A  husband  who  administers  upon  the  estate  of  his  deceased  wife,  is  not  ac- 
countable to  her  heirs  for  the  same,  although  he  settle  an  administration  account, 
and  the  Orphans'  Court  decree  that  there  is  a  balance  in  his  hands. 

A  judgment  will  be  reversed,  when  it  is  apparent  from  the  record  that  the  plain- 
tiff had  no  right  to  recover. 

ERROR  to  the  Common  Pleas  of  Venango  county. 

William  Irvine  and  Mary,  his  wife,  against  William  Clay,  ad- 
ministrator of  Agnes  Clay,  deceased.  This  was  a  scire  facias 
upon  a  transcript  filed  of  a  balance  in  the  hands  of  the  defendant 
as  administrator  of  the  estate  of  Agnes  Clay,  (formerly  Agnes 
Stewart),  his  deceased  wife,  as  found  by  auditors ;  to  which  the 
defendant  pleaded  payment  with  leave,  &c. 

The  plaintiff  gave  in  evidence  the  report  of  auditors,  showing 
a  balance  of  $458.10  upon  the  administration  account  of  William 
Clay,  administrator  of  Agnes  Clay,  deceased.  It  was  admitted 
that  Mary  Clay,  the  wife  of  the  plaintiff,  was  the  daughter  of 
Agnes  Clay  and  the  defendant.  That  Mary  married  Robert  W. 
Irvine,  who  died  since  the  report,  and  was  now  married  to  the  plain- 
tiff; that  Agnes  Clay  died  about  the  year  1814,  leaving  two  daugh- 
ters, Mary  the  wife  of  the  plaintiff  and  another  by  the  defendant. 
The  defendant  then  proposed  to  prove  that  he  was  a  man  of 
limited  means  of  supporting  and  educating  his  children,  and  un- 
able to  do  so  without  the  use  of  the  means  received  from  the 
estate  of  his  former  wife,  their  mother ;  and  that  he  maintained 
and  educated  the  wife  of  plaintiff  from  the  age  of  three  years 
until  she  married  between  seventeen  and  eighteen  years  of  age. 
The  plaintiff  objected  to  this  evidence,  and  the  court  sustained 
the  objection,  and  sealed  a  bill  of  exception  at  the  request  of  the 
defendant. 
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Errors  assigned : 

1.  The  court  erred  in  rejecting  the  evidence. 

2.  It  appears  from  the  record  that  the  plaintiff  below  was  not 
entitled  to  recover. 

Galbreath.  for  plaintiff  in  error,  argued  that  a  father  was  enti- 
tled to  compensation  for  supporting  his  own  children  out  of  their 
estate,  if  it  was  sufficient  for  the  purpose,  and  he  not  of  sufficient 
ability  to  maintain  them.  4  Mass.  97  ;  5  Rawle  337  ;  5  Whart.  56 ; 
Reeves'  Dom.  Rel.  320.  But  here  it  is  apparent  that  the  plaintiff 
had  no  cause  of  action,  as  the  husband  was  entitled  to  the  per- 
sonal estate  of  the  wife  in  his  own  right.  1  Binn.  587 ;  10  Serg.  4* 
Rawle  55 ;  Act  of  1797,  sec.  5. 

Pearson,  contra.  The  decree  of  the  Orphans'  Court  was  con- 
clusive, both  as  to  the  liability  of  the  defendant  to  the  plaintiff, 
and  as  to  the  inadmissibility  of  the  evidence.  As  to  the  liability 
of  the  defendant  to  account,  that  was  settled  by  the  decree  of  the 
Orphans'  Court,  which  can  only  be  reversed  on  appeal ;  and  if 
the  defendant  was  entitled  to  any  allowance,  that  court  alone  had 
power  to  make  it. 

The  opinion  of  the  Court  (Huston,  Justice,  dissentiente)  was  de- 
livered by 

GIBSON,  C.  J. — It  seems  to  have  been  taken  for  granted  that  the 
property  administered  by  the  defendant  had  been  the  separate 
estate  of  his  wife ;  and  that  it  passed  to  her  children  at  her  death. 
But  the  very  fact  that  he  administered  it,  shows  that  it  had  be- 
come his  own.  As  her  separate  estate,  it  could  be  held  only  in 
trust,  and  the  trust  account  could  be  settled  only  by  her  trustee. 
If  the  husband  himself  were  the  trustee,  he  would  have  had  no  au- 
thority to  meddle  with  the  property  as  her  administrator,  unless 
she  had  left  debts  to  be  paid,  which  is  not  pretended ;  for,  as  ad- 
ministrator, he  could  collect  only  choses  in  action  held  in  her  name 
without  the  intervention  of  a  trustee ;  which,  being  reduced  to 
possession,  would  become  his  own  against  every  person  but  her 
creditors.  It  is  pretty  clear,  then,  that  the  money  in  contest  is 
not  the  proceeds  of  personal  property  settled  to  the  separate  use 
of  the  wife.  Nor  can  it  well  be  the  proceeds  of  her  land  convert- 
ed since  her  death ;  for  as  such  it  would  have  been  the  property 
of  those  to  whom  the  title  descended,  and  could  not  have  been 
brought  into  the  husband's  administration  account,  unless  he  had 
sold  the  land  by  order  of  Orphans'  Court  to  pay  her  debts  or 
maintain  her  children;  and  in  the  latter  case  there  would  be  no 
dispute  about  an  allowance.  In  no  other  aspect  could  the  balance 
of  the  administration  account  be  viewed  as  the  property  of  the 
plaintiffs.  We  have  not  the  account  or  any  document  before  us 
to  show  from  what  the  fund  accrued ;  but  there  is  nothing  to  show 
iv.  —  30  U* 
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that  it  is  not  the  proceeds  of  her  property  in  action  reduced  to 
possession  since  her  death ;  and  it  was  incumbent  on  the  plaintiffs 
to  show  that,  in  order  to  make  out  a  title.  If,  then,  the  defendant 
succeeded  to  the  property  at  the  death,  how  is  his  right  to  be 
affected  by  the  settlement  of  the  administration  account  ?  That 
the  property  was  his  own  as  regards  the  children,  did  not  exempt 
him  from  accountability  to  creditors.  It  is  for  that  reason  that  a 
husband  is  required  to  give  bond,  like  any  other  administrator, 
with  condition  to  file  an  inventory  and  settle  an  account.  Credit- 
ors, therefore,  might  have  cited  and  attached  him  had  he  not 
voluntarily  settled ;  or  sued  his  bond  which  would  have  been  for- 
feited by  an  omission  to  settle  within  the  year :  and  his  title  cannot 
be  impaired  by  the  voluntary  performance  of  a  legal  duty.  The 
balance  was  nevertheless  his  own,  unless  there  were  creditors ; 
and  it  is  not  pretended  that  there  was  a  decree  of  distribution,  as 
well  as  confirmation,  awarding  the  money  to  the  children.  Such 
a  decree,  unappealed  from,  would  doubtless  carry  it  from  the 
father ;  but  fortunately  there  is  none.  A  transcript  of  the  bal- 
ance was  subsequently  filed  in  the  Common  Pleas  to  create  a  lien 
for  it  on  the  accountant's  real  estate ;  but  for  whose  security  1 
Certainly  for  the  security  of  those  who  had  title ;  and  as  none 
could  be  entitled  against  the  husband  but  the  wife's  creditors,  of 
whom  we  have  heard  nothing,  the  security  seems  to  have  been  a 
nullity.  The  purpose  of  a  transcript  is  to  secure  existing  rights ; 
not  to  vest  rights  in  those  who  had  them  not ;  and  if  the  plaintiffs 
had  not  title  by  the  decree,  they  could  no  more  gain  it  by  lodging 
a  transcript  with  the  prothonotary  of  the  Common  Pleas  than  a 
stranger  could  do  so.  It  would  have  been  hard  beyond  measure, 
had  the  law  suffered  the  defendant's  title  to  be  devested  by  an  act 
which  he  had  no  means  to  prevent.  Had  the  money  really  been 
held  in  trust  for  the  children,  the  evidence  proposed  would  have 
been  properly  rejected ;  for  maintenance  out  of  the  child's  estate 
is  to  be  allowed  by  the  Orphans'  Court,  and  not  by  the  Common 
Pleas  in  a  collateral  proceeding.  But  as  the  cause  was  presented 
the  inquiry  was  irrelevant ;  and  we  reverse  the  judgment,  not  for 
the  rejection  of  the  evidence,  but  for  the  want  of  title  apparent 
on  the  face  of  the  writ 

HUSTON,  J.,  dissenting. — The  paper-book  in  this  case  is  very 
short,  though  long  enough  to  bring  up  the  only  point  on  which  the 
court  below  were  alleged  to  have  erred,  viz.,  in  rejecting  evidence 
to  prove  that  William  Clay,  the  defendant  below,  was  a  man  of 
limited  means  of  supporting  and  educating  his  children,  and  una- 
ble to  do  so  without  using  the  means  received  from  the  estate  of 
his  former  wife,  their  mother,  and  that  he  maintained  and  edu- 
cated the  plaintiff,  Mary,  from  the  time  she  was  three  years  old 
till  she  was  married  at  the  age  of  about  18.  The  court  rejected 
this  evidence,  and  this  was  the  only  error  assigned  at  first.  This 
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court  affirmed  the  decision  as  to  that  matter.  But  on  the  morn- 
ing of  the  argument  in  this  court  another  error  was  assigned  in 
these  words :  "  It  appears  from  the  record  that  the  plaintiff  below 
was  not  entitled  to  recover." 

To  understand  this,  I  must  give  the  rest  of  what  appears  in  the 
case.  By  our  Act  of  Assembly,  when  the  account  of  an  admin- 
istrator or  executor  has  been  passed  in  the  Orphans'  Court,  a 
transcript  of  the  decree  may  be  taken  to  the  Court  of  Common 
Pleas  and  filed,  and  shall  be  a  lien  on  the  estate  of  the  executor 
or  administrator ;  and  any  person  entitled  may  proceed  thereon 
by  scire  facias  to  recover  his  proportion  of  the  balance.  This 
suit  was  a  scire  facias  on  such  transcript,  and  the  plaintiff  below 
not  only  gave  in  evidence  the  decree  of  the  Orphans'  Court,  but 
showed  that  it  had  been  contested,  referred  to  auditors,  and  a 
report,  which  was  affirmed. 

The  reason  for  reversing  on  the  last  error  assigned  is,  that  un- 
der the  Act  prior  to  the  revised  Act  the  husband  was,  on  admin- 
istering, entitled  to  the  whole  personal  estate  of  his  wife,  and  her 
children  cannot,  after  her  death,  sue  and  recover  it  from  him. 
There  was  no  dispute  about  this ;  but  it  was  said  that  was  a  de- 
fence before  the  Orphans'  Court,  and  if  there  was  error  in  the 
decree,  the  remedy  was  by  appeal,  at  any  time  within  three  years, 
or  by  Act  of  1840  within  five  years,  on  petition,  alleging  specific 
error  or  errors.  The  Orphans'  Court  alone  can  settle  an  admin- 
istration account,  and  this  as  well  under  former  laws  as  under 
the  Act  of  10th  of  June  1836.  That  by  the  Act  of  29th  of  March 
1832,  the  Orphans'  Court  is  a  court  of  record,  and  it  is  enacted 
that  its  proceedings  and  decrees  in  all  matters  within  its  jurisdic- 
tion, shall  not  be  reversed  or  avoided  collaterally  in  any  other  court, 
but  they  shall  be  liable  to  reversal,  modification  or  alteration  on 
appeal  to  the  Supreme  Court. 

The  majority  of  this  court,  assuming  that  the  sole  and  exclu- 
sive right  of  the  husband  had  been  forgotten  by  his  counsel  (the 
oldest  lawyer  in  the  district,  and  among  the  most  eminent),  and 
not  adverted  to  by  th.e  judges  in  the  several  stages  of  the  contest 
in  the  Orphans'  Court,  reversed  the  judgment  on  this  second  error. 
I  would  not  have  done  so ;  among  other  reasons,  because  the  29th 
section  of  the  Act  last  cited,  in  the  second  proviso,  expressly  de- 
clares that  although  the  amount  of  lien  be  filed,  yet  on  an  appeal 
the  account  shall,  if  it  is  lessened,  be  only  for  the  sum  ascertained 
in  the  Supreme  Court ;  and  the  prothonotary  is  commanded,  on  a 
certificate  from  the  Supreme  Court,  to  enter  that  on  his  docket, 
and  the  decree  shall  be  for  that  amount  and  no  more ;  and  a  cer- 
tificate thereof  shall  be  sent  to  the  prothonotary  of  the  Common 
Pleas,  and  the  lien  be  for  that  amount  for  five  years  and  no  longer, 
unless  revived  by  scire  facias. 

From  the  settlement  of  Pennsylvania  the  Orphans'  Courts  and 
Common  Pleas  were  held  before  justices  of  the  peace,  until  the 
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constitution  of  1790 ;  and  the  clerks  of  these  courts  were  seldom 
lawyers.  Once  a  year  the  judges  of  the  Supreme  Court  held  a  Court 
of  Nisi  Prius  in  each  county,  and  the  judges  of  that  court  were  not 
always  lawyers.  Before  and  for  some  years  after  1790,  when  the 
proceedings  of  an  Orphans'  Court  came  incidentally  before  the  Com- 
mon Pleas,  "now  having  the  president  a  lawyer,  or  before  the  judges 
of  the  Supreme  Court  at  a  Nisi  Prius,"  they  were  not  treated  as  the 
proceedings  of  a  Court  of  Record.  At  length  the  matter  excited 
attention,  and  by  slow  degrees,  from  an  unwillingness  to  overrule 
the  decisions  of  their  predecessors,  it  was  established  in  M'Pher- 
son  v.  Cunliffe  that  they  were  conclusive  in  cases  within  the  juris- 
diction of  that  court.  The  Act  of  Assembly  of  1819  directed 
that  the  settlement  of  an  administration  account  not  appealed 
from  within  one  year,  should  be  conclusive.  In  1832,  in  the  Act 
I  have  cited  above,  three  years  were  allowed  for  an  appeal ;  and 
in  1840,  five  years,  in  case  of  a  specified  error.  After  the  Act  of 
1819  was  passed,  the  first  Act  allowing  the  balance  found  on  set- 
tlement against  an  executor  or  administrator  to  be  filed  in  the 
Common  Pleas,  and  to  be  a  lien  on  his  estate,  and  even  before 
the  Act  of  1832,  it  was  decided  that  on  a  scire  facias  on  such  lien 
filed,  the  correctness  of  the  decision  and  decree  in  the  Orphans' 
Court  could  not  be  inquired  into.  And  in  Clark  v.  Callaghan, 
(2  Watts  259),  where  the  Orphans'  Court  had  ordered  distribution 
and  had  allotted  the  sum  payable  to  each  heir,  in  a  suit  by  an  heir, 
it  was  decided  that  the  administrator  could  not  set-off  the  propor- 
tion of  a  debt  against  the  decedent,  recovered  since  the  settlement 
and  decree  of  the  Orphans'  Court,  but  must  go  to  that  court  by 
petition  to  have  the  decree  opened  and  corrected.  And  in  Thomp- 
son v.  M'Gaw,  (2  Watts  164),  it  is  said,  "  that  the  decrees  of  the 
Orphans'  Court,  unappealed  from,  in  matters  within  its  jurisdic- 
tion, are  binding  and  conclusive  in  every  collateral  inquiry,  as 
well  in  relation  to  administration  accounts  as  other  subjects,  is 
now  the  settled  law.  The  remedy  for  the  party  aggrieved  is  by 
appeal :"  and  until  this  case,  so  has  the  law  been  held  since ;  and 
this  is  a  case  not  only  within  the  jurisdiction  of  the  Orphans' 
Court,  but  we  think  its  exclusive  jurisdiction. 

It  is  quite  possible  the  defendant  below,  in  his  character  of  ad- 
ministrator of  his  deceased  wife,  (though  it  would  have  been  more 
correct  in  the  character  of  guardian  to  her  children,)  received 
money  from  her  father's  estate,  which  must  go  to  his  and  her 
children,  and  not  to  him,  as  if  her  father  survived  Mrs  Clay  and 
died  intestate,  Mrs  Clay's  share  of  his  personal  and  real  estate 
would  go  to  his  children.  It  was  never  hers,  and  does  not  go  to 
her  husband.  So  if  her  father  had  devised  money  to  her,  and  sur- 
vived her,  not  altering  his  will,  the  legacy  did  not  lapse  but  went 
to  her  children  and  not  to  her  husband.  If  Mr  Clay  did  not 
object  to  the  charge  against  him  as  administrator,  this  court  has 
no  right  to  reverse  collaterally  what  he  did  not  appeal  from. 
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These  are  not  the  only  supposable  cases  in  which  he  might  be 
liable.  Suppose  a  devise  to  his  wife  until  her  children  came  of 
age  and  then  to  them,  he  would  receive  this  as  administrator  of 
his  wife,  and  his  right  would  cease  when  the  right  of  the  children 
accrued  to  the  possession.  Independent  of  the  express  Act  of 
Assembly,  I  object  to  reversing  on  supposition.  On  the  other 
hand  the  old  and  best  rule  is  to  affirm,  if  a  supposable  case  in 
which  the  judgment  would  be  right.  The  gentleman  concerned 
for  defendant  in  error  had  not  been  of  counsel  in  the  Orphans' 
Court,  and  could  say  nothing  of  the  facts  there. 

Judgment  reversed. 


M'Millan  against  Red. 

It  is  not  necessary  that  the  widow  and  heirs  should  be  made  parties  to  a  writ 
of  scire  facias,  to  revive  a  judgment  and  continue  its  lien  upon  the  land  of  the 
decedent.  The  34th  section  of  the  Act  of  24th  of  February  1834,  is  not  applicable 
to  such  cases. 

ERROR  to  the  Common  Pleas  of  Armstrong  county. 

This  was  an  action  of  ejectment  by  Thomas  R.  M'Millan 
against  Patrick  Red,  to  recover  a  tract  of  land.  The  plaintiff 
gave  in  evidence  a  patent  for  the  land  to  Daniel  Red,  a  judgment 
against  him  in  Butler  county,  at  the  suit  of  Robert  Hazlip,  to 
January  term  1825.  16th  of  October  1837,  the  death  of  the 
defendant  was  suggested,  and  a  writ  of  scire  facias  issued,  Robert 
Hazlip  against  James  Red,  administrator  of  Daniel  Red,  deceased, 
returned  "  nifiU";  alias  scire  facias,  to  December  term  1837, 
returned  "  nihil,"  and  a  judgment  was  entered  by  default  on  the 
16th  of  July  1839.  Upon  a  return  of  "  nulla  bona,"  a  testatum  fi. 
fa.  was  issued  to  Armstrong  county,  which  was  levied  on  the 
land  in  dispute ;  and  upon  a  testatum  venditioni  exponas,  the  same 
was  sold  to  the  plaintiff,  who  brought  this  ejectment  to  recover  the 
possession.  Upon  the  offer  of  the  evidence  of  these  facts,  the 
defendant  objected,  on  the  ground  that  the  widow  and  heirs  of 
the  deceased,  Daniel  Red,  were  not  made  parties  to  the  writ  of 
scire  facias,  in  pursuance  of  the  directions  of  the  34th  section 
of  the  Act  of  24th  of  February  1834.  The  court  sustained  the 
objection,  and  directed  a  verdict  for  the  defendant. 

Smith,  for  plaintiff  in  error,  argued  that  the  Act  of  Assembly 
referred  to  did  not  apply,  either  in  its  spirit  or  letter,  to  writs  of 
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scire  facias,  to  revive  a  judgment  which  had  been  obtained  against 
the  decedent  in  his  lifetime  ;  and  referred  to  2  Whart.  365. 

Buffington,  contra.  The  Act  is  peculiarly  applicable  to  a  case 
like  the  present.  The  judgment  never  was  charged,  or  a  lien  upon 
the  land  ;  and  if  the  party  plaintiff  designed  to  charge  it,  the  only 
persons  interested  should  have  had  notice.  The  positive  terms 
of  the  Act  require  it.  1  Watts  $  Serg.  293  ;  1  Watts  9  ;  2  Watts 
60  ;  7  Watts  334  ;  4  Watts  429. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  The  34th  section  of  the  Act  of  the  24th  of  Feb- 
ruary 1834,  enacts,  that  "  in  all  actions  against  the  executors  or 
administrators  of  a  decedent,  who  shall  have  left  real  estate,  where 
the  plaintiff  intends  to  charge  such  real  estate  with  the  payment 
of  his  debts,  the  widow  and  heirs,  or  devisees,  and  the  guardians 
of  such  as  are  minors,  shall  be  made  parties."  Does  this  section 
extend  to  a  scire  facias  on  a  judgment  rendered  in  the  lifetime  of 
the  deceased,  so  as  to  require  notice  to  the  heirs,  &c.,  or  to  original 
suits,  such  as  actions  on  bonds,  book  accounts,  and  debts  of  a 
similar  description  ?  The  term  "  all  actions"  may  be  made  to 
include  the  former  class,  as  a  scire  facias  is  in  the  nature  of  an 
original  suit  or  action;  but  notwithstanding,  I  incline  to  the 
opinion  that  this  was  not  intended  by  the  legislature.  The  sec- 
tion seems  to  have  been  drawn,  with  an  eye  to  the  case  of  The 
Executrix  of  Christman  v.  The  Administrator  of  Fritz,  (13  Serg.  4* 
Rawle  1),  where  it  is  held  "  that  in  a  suit  against  an  executor,  the 
heirs  of  the  testator,  to  whom  land  has  descended,  may  be  per- 
mitted to  appear  and  take  defence,  in  the  name  of  the  executor." 
The  attention  of  the  legislature  being  directed  to  the  subject  by 
that  decision,  it  was  thought  right  that  the  parties  interested 
should  have  an  opportunity  to  take  defence  in  such  cases,  and 
hence  it  was  directed  that  those  entitled  to  the  real  estate  to  be 
charged,  should  be  made  parties  to  the  suit.  I  am  rather  inclined 
to  confine  the  interpretation  of  the  section  to  this  class,  because, 
such  has  been  the  construction  of  the  Act  in  perhaps  a  majority 
of  the  judicial  districts,  and  to  decide  now  that  this  construction 
was  wrong,  would  unsettle  many  titles  held  on  the  faith  of  it.  A 
different  practice  has  prevailed  in  other  parts  of  the  State,  but  the 
construction  now  given  can  produce  no  injury  there,  as  making 
them  parties  cannot  affect  the  titles,  utile  per  inutile  non  vitiatur. 
This  is  therefore  the  safest  course,  and  if  the  legislature  choose  to 
extend  it  to  judgments,  it  can  be  done,  without  any  danger  to 
existing  titles.  Besides,  the  Act  of  the  4th  of  April  1798,  3d  sec- 
tion, points  out  the  mode  of  proceeding  in  a  scire  facias  on  a  judg- 
ment against  executors  and  administrators,  and  there  is  nothing 
in  the  latter  Act  which  satisfies  me  that  it  was  intended  to  alter 
and  supply  that  Act  in  this  particular.  I  do  not  put  the  case  on 
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the  33d  section,  because  that  section  is  drawn  in  reference  to 
Leiper  v.  Levis,  (15  Serg.  fy  Rawle  108),  and  in  affirmance  of  the 
principle  there  decided,  and  consequently  has  no  bearing  on  this 
question.  In  Chambers  v.  Carson,  (2  Whart.  365),  it  is  ruled,  that 
a  scire  facias  on  a  mortgage  is  not  within  the  section,  and  that  it 
is  not  necessary  to  make  the  widow,  heirs,  or  devisees,  parties.  It 
frequently  happens,  that  from  want  of  due  precision  in  the  lan- 
guage of  Acts  of  the  legislature,  or  from  some  intrinsic  difficulty 
arising  from  the  subject  of  the  enactment,  different  interpretations 
are  given,  not  without  plausible  arguments,  in  the  various  judicial 
districts.  And  when  this  is  the  case,  whatever  may  be  our  im- 
pressions, considering  the  point  entirely  new,  we  feel  ourselves 
bound  to  avoid  that  interpretation  which  tends  to  unsettle  titles. 

HUSTON,  J.,  dissenting. — Whether  the  practice  on  a  scire  facias 
of  directing  the  sheriff  not  to  serve  the  writ,  but  to  return  nihil, 
though  he  saw  the  defendant  every  day,  and  on  a  second  scire 
facias  and  similar  return,  to  sign  a  judgment,  was  or  was  not 
consistent  with  a  first  principle  of  justice,  viz.,  that  no  man's  pro- 
perty should  be  taken  without  an  opportunity  of  being  heard,  I 
shall  not  discuss.  After  long  submission  to  this  practice,  the  legis- 
lature attempted  to  change  it ;  and  by  the  39th  section  of  the  Act 
of  13th  of  June  1836,  it  was  enacted  "  In  every  case  in  which  a 
writ  of  scire  facias  may  by  law  be  issued,  it  shall  be  served  and 
returned  in  the  same  manner  as  is  herein  before  provided,  in  case 
of  a  summons  in  a  personal  action ;  and  judgment  for  default  of 
appearance  may  be  taken  at  the  same  time  and  in  the  same 
manner  as  in  the  case  of  a  summons,  as  aforesaid,  unless  it  be 
otherwise  specially  provided."  The  summons  in  a  personal  action 
was  to  be  served  by  reading  it  to  him,  or  giving  him  notice,  or 
leaving  a  copy  ten  days  before  the  return. 

But  there  are  cases  in  which  it  is  otherwise  specially  provided. 
By  the  34th  section  of  the  Act  about  executors  and  administrators, 
of  24th  of  February  1834,  it  is  enacted,  "  In  all  actions  against 
the  executors  or  administrators  of  a  decedent  who  shall  have  left 
real  estate,  where  the  plaintiff  intends  to  charge  such  real  estate 
with  the  payment  of  his  debt,  the  widow  and  heirs  or  devisees,  and 
the  guardians  of  such  as  are  minors,  shall  be  made  parties  thereto: 
and  in  case  such  widow  and  heirs  or  devisees,  or  their  guardians, 
reside  out  of  the  county,  it  shall  be  competent  for  the  court  to 
direct  notice  of  the  writ  issued  therein  to  be  served  by  publication  or 
otherwise,  as  such  court  may  determine  by  rule  of  court,  and  if 
notice  of  such  writ  shall  not  be  served  on  such  widow  and  heirs  or 
devisees,  or  their  guardians,  the  judgment  obtained  in  such  action 
shall  not  be  levied  or  paid  out  of  the  real  estate  of  such  widow, 
heirs,  or  devisees,  as  shall  not  have  been  served  with  notice  of  such 
writ." 

Section  35th,  "  In  every  case  of  an  execution  against  the  execu- 
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tors  or  administrators  of  a  decedent,  whether  founded  on  judgment 
against  the  decedent  in  his  lifetime,  or  upon  a  judgment  against 
them  in  their  representative  capacity,  if  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  court  issuing  such  execution,  that  there 
is  reason  to  believe  that  the  personal  assets  are  insufficient  to  pay 
all  just  demands  upon  the  estate,  the  court  shall  thereupon  stay  all 
proceedings  upon  such  execution,  until  the  executors  or  adminis- 
trators shall  have  made  application  to  the  proper  Orphans'  Court 
for  the  sale  of  the  real  estate  of  the  decedent,  or  for  apportionment 
of  the  assets,  or  of  both,  as  the  case  may  require ;"  and  the  next 
section  gives  power  to  the  court,  on  application  of  the  plaintiff,  or 
any  one  interested,  to  compel  executors  or  administrators  to  pro- 
ceed and  sell,  by  attachment. 

It  was  stated  and  in  fact  appears  in  the  notes  to  Purdon,  6th 
edition,  447,  that  in  some  districts,  the  provisions  of  this  law  are 
not  regarded.  In  some  judicial  districts,  the  courts  enforce  obe- 
dience to  them.  The  matter  is  now  first  brought  before  this  court, 
and  in  plain  English,  the  decision  is  reversed,  because  the  court 
thought  themselves  bound  by  the  law  as  cited,  on  the  ground  that 
by  confirming  this  decision  we  may  shake  some  titles.  Both  the 
former  and  present  Chief  Justice  had  regretted  that  there  was  not 
a  provision  for  notice  to  heirs,  devisees,  and  purchasers,  before 
their  lands  could  be  taken.  I  shall  not  enter  on  the  question  of 
the  wisdom  or  policy  of  the  law.  I  dissent  from  reversing  a 
judgment,  because  the  court  considered  themselves  bound  by  the 
plain  words  of  an  Act  of  Assembly. 

Judgment  reversed,  and  a  venire  facias  de  now  awarded. 


Duff  against  Bayard. 

The  owner  of  a  vessel,  such  as  is  responsible  for  supplies  or  necessaries,  fur- 
nished for  her  use  by  the  orders  of  the  master,  is  the  person,  who  having  some 
kind  of  claim  or  title,  has  the  control  and  management  of  the  vessel  and  the  right 
to  receive  her  freight  and  earnings  and  direct  her  destination.  One  who  has  the 
mere  legal  title,  whether  by  bill  of  sale,  mortgage  or  pledge,  is  not  liable  for 
debts  contracted  by  the  master  for  supplies. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Edward  Duff  against  George  A.  Bayard,  John  Freeman,  and 
Alexander  Miller,  trading  under  the  firm  of  Freeman  &  Miller, 
and  Thomas  K.  Litch  and  David  Cinnamon,  trading  under  the 
firm  of  Litch  &  Cinnamon,  owners  of  the  steamboat  "  General 
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Brady."  This  was  an  action  on  the  case  in  assumpsit  to  recover 
the  amount  of  an  account  for  supplies  furnished  for  the  steamboat 
"  General  Brady,"  and  the  only  question  in  the  cause  was  whether 
the  defendants  were  such  owners  as  made  them  liable  for  the  sup- 
plies furnished  by  order  of  the  captain. 

It  appeared  that  one  Miller  contracted  with  Noble  &  Bayard, 
who  owned  a  saw-mill  and  lumber-yard,  to  furnish  the  lumber,  and 
Messrs  Anderson  and  others,  boat-builders,  to  make  the  hull  of 
this  boat;  that  they  proceeded  to  finish  the  hull;  but  as  Miller 
did  not  return  to  furnish  the  funds,  the  work,  so  far  as  it  proceed- 
ed, remained  on  their  hands.  In  July  1838,  captain  Gonzales 
came  and  agreed  to  purchase  the  hull  for  the  sum  of  $4000 ;  the 
renders  were  to  complete  the  work,  and  if  Gonzales  had  any  alter- 
ations made,  he  was  to  pay  for  it  as  extra  work.  He  paid  some 
money  down,  (8300),  took  possession  of  the  boat,  and  hired  a  hand 
to  take  care  of  her,  till  he  should  return  to  St.  Louis  or  Alton,  and 
get  money  from  his  employers  to  finish  the  boat  and  put  an  engine 
in  her.  Shortly  before  he  returned,  on  the  6th  or  7th  of  November, 
a  storm  of  wind  sank  the  boat  as  she  lay  at  the  shore.  Amberson 
and  Bayard,  when  they  heard  of  this,  and  the  person  left  in  charge 
of  her  was  doing  nothing  to  raise  her  up,  sent  their  hands  to  raise 
her  up ;  and  wnen  this  was  nearly  effected,  an  agent  of  Gonzales 
arrived,  and  soon  after,  Gonzales  himself,  who  agreed  to  pay  for 
the  trouble  of  raising  her.  It  appeared  that  several  other  persons, 
living  some  in  St.  Louis  and  some  in  Alton,  were  partners  with 
Gonzales  in  the  purchase ;  one  of  them,  E.  P.  Wells,  came  on  and 
joined  Gonzales  in  getting  the  boat  finished.  Gonzales  was  to  be 
captain  and  Wells  clerk ;  they  were  both  partners  in  the  purchase. 
Mr  Beelen  was  made  their  money  agent,  and  some  $2500  or  $3000 
were  put  in  his  hands.  Gonzales  contracted  with  Litch  &  Cinna- 
mon for  an  engine,  for  which  he  was  to  pay  some  $7000  or  $8000. 
How  much  money  he  paid  did  not  appear,  but  he  gave  them 
drafts  for  $6900  on  the  partners,  which  were  receipted  as  payment 
if  accepted  and  paid,  Bayard  was  paid  his  bill  of  $2659  in  the 
same  way ;  but  these  drafts  had  from  four  to  ten  months  to  run. 
The  plaintiff,  having  a  large  bill,  took  a  draft  on  St.  Louis  for  his 
pay.  The  cash  in  Mr  Beelen's  hands  was  exhausted,  and  still 
numerous  small  debts  were  unpaid. 

The  plaintiff  called  a  number  of  witnesses  to  prove  the  payment 
of  small  bills  by  the  defendants  for  work  done  for  the  boat  before 
she  went  out  of  port ;  he  also  produced  the  custom-house  book, 
and  exhibited  the  following  entry: — "1839,  12th  March,  Enrol- 
ment No.  58.  George  A.  Bayard,  Thomas  K.  Litch,  David  Cin- 
namon, John  Freeman,  and  Alexander  Miller,  owners  of  the 
steamboat  '  General  Brady ;'  oath  made  by  James  Gonzales." 

The  defendants,  for  the  purpose  of  rebutting  the  inferences  to 
be  drawn  from  the  evidence  of  the  plaintiff,  and  showing  that  they 
were  never  owners  of  the  boat,  but  that  the  acts  done  by  them 
iv.  —  31  y 
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•were  for  the  purpose  of  securing  the  large  debts  due  to  them,  gave 
in  evidence  the  deposition  of  Edwin  R.  Wells,  as  follows : 

"  Sometime  in  September  1838,  Dr  Lathey  informed  me  that 
he  had  an  idea  of  investing  money  in  a  steamboat  with  Gonzales, 
which  boat  was  building  at  Pittsburgh.  About  the  1st  of  October 
following,  he  concluded  an  arrangement  with  Gonzales  to  take  an 
interest  in  his  boat,  and  gave  him  drafts  to  the  amount  of  $5000. 
This  took  place  in  my  own  knowledge;  I  was  doing  business  for 
Dr  Lathey  at  the  time.  Gonzales  came  on  to  Pittsburgh  about 
October,  immediately  after  receiving  the  drafts,  with  the  under- 
standing that  he  would  have  the  boat  round  there,  at  Alton,  Illi- 
nois, sometime  in  November  or  December  following.  Sometime 
about  the  latter  end  of  January  following,  a  man  by  name  of 
Cruse  came  on  to  Alton  from  Pittsburgh  with  letters  from  Gon- 
zales, stating  that  he  must  have  some  85000  more  money  to  finish 
out  the  boat,  which  was  not  yet  completed,  authorizing  Lathey  to 
dispose  of  an  interest  in  the  boat,  if  it  were  not  convenient  for  him 
to  do  so  himself.  It  not  being  convenient  for  Lathey  to  raise  the 
money,  he  made  an  arrangement  with  Messrs  Hawley  &  Dunlap 
and  myself  to  take  an  interest  in  the  boat  and  advance  the  money. 
Accordingly  I  came  on  to  Pittsburgh  with  money  and  drafts  at 
sight  to  amount  of  $5000.  I  arrived  in  Pittsburgh  on  or  near  the 
20th  of  February  1839.  I  brought  with  me  an  estimated  cost  of 
the  boat,  to  guide  me  in  my  investments,  which  made  the  cost  of 
the  boat  some  $16,500 ;  and  after  examining  some  two  or  three 
days  and  getting  all  the  information  I  could,  the  boat  not  yet  com- 
pleted, I  found  that  my  information  corresponded  so  near  with  my 
estimate  that  I  ventured  to  invest ;  being  limited  in  my  instruc- 
tions, by  and  for  Messrs  Hawley  &  Dunlap,  to  some  $17,000  or 
17,500,  for  them.  My  examinations  and  conclusions  were  drawn 
from  the  principal  contracts  that  were  made  for  the  boat  previous, 
viz :  the  hull,  engine,  joiners'  work  and  painting;  which  all  did  not 
vary  from  the  original  estimate  which  I  was  guided  by  more  than 
$500,  more  or  less.  I  accordingly  invested,  and  paid  over  money, 
together  with  a  draft  at  sight  for  $500,  which  was  paid  into  Mr 
Beelen's  hands,  a  sum  little  short  of  $3000,  and  took  his  receipt  afr 
Gonzales'  agent  of  the  boat,  in  my  own  and  Messrs  Hawley  & 
Dunlap's  names,  one-half  on  my  own  account,  and  one-half  on 
account  of  Hawley  &  Dunlap,  as  so  much  money  advanced  for 
stock  in  the  boat,  which  had  not  as  yet  received  a  name,  but  which 
was  afterwards  called  the  'General  Brady.'  Previous  to  paying 
over  this  money,  I  made  an  agreement  in  writing  with  James 
Gonzales,  distributing  the  stock  of  the  boat,  stating  the  proportions 
and  amount  that  each  one  was  to  hold  of  said  boat.  Which  paper 
is  in  the  handwriting  of  Mr  Hogan,  Beelen's  clerk." 

"  The  stockholders'  names  were  H.  K.  Lathey,  Thomas  G.  Haw- 
ley, Robert  Dunlap,  James  Gonzales,  John  George,  and  myself. 
H.  K.  Lathey 's  stock  was  to  be  $5000 ;  Hawley  &  Dunlap's,  one 
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third  of  the  boat ;  myself  $3500 ;  James  Gonzales  and  John  George 
were  to  have  the  balance  of  the  boat,  in  such  proportion  as  they 
would  themselves  agree — George  being  a  nephew  of  Gonzales. 
The  above  disposition  of  the  boat  was  made  on  the  supposition  that 
the  boat  would  not  cost  above  $17,000  or  $17,500.  The  agreement 
mentioned  then  also  provided  for  the  payment  of  drafts  drawn  for 
the  benefit  of  each  of  the  stockholders,  in  this  way — that  in  case 
any  one  should  fail  to  meet  so  much  of  the  drafts  as  fell  to  his 
share  to  pay,  the  others  had  the  power  to  sell  so  much  of  his 
interest  in  the  boat  as  would  meet  such  failure.  The  boat  was 
completed  on  or  about  the  middle  of  March  1839.  We  left  Pitts- 
burgh with  her  on  Sunday,  17th  of  same  month.  I  think  it  was 
on  Tuesday  previous  that  captain  Gonzales  told  me  that  Litch, 
Cinnamon  &  Co.  wanted  security  on  the  drafts  they  held  as  pay- 
ments towards  the  boat.  I  told  him  that  I  was  willing  they  should 
have  security,  which  was  given  them  by  taking  out  the  custom- 
house papers  in  their  names,  and  which  was  done  on  Friday  the 
15th,  (if  I  rocollect  right),  before  the  boat  left;  they,  viz:  Litch, 
Cinnamon  &  Co.  and  George  A.  Bayard,  having  no  interest  in 
profits  or  losses  of  the  boat  whatever,  farther  than  any  damage  the 
boat  might  sustain  by  tear  and  wear  or  otherwise,  which  might 
prejudice  their  security.  The  boat  was  run  for  and  on  account 
of,  and  at  the  risk  of  H.  K.  Lathey,  Thomas  G.  Hawley,  Robert 
Dunlap,  James  Gonzales,  John  George,  and  myself,  who  were  the 
whole  and  only  owners  of  the  said  boat. 

"  Most  of  the  business  of  the  boat  being  settled  upon  the  16th, 
the  day  before  we  left,  it  was  impossible  to  ascertain  the  exact  cost 
of  the  boat  before  we  left ;  and  when  I  had  time  to  add  the  bills 
all  up,  when  under  way,  I  found  the  boat  had  cost  a  little  short, 
if  I  recollect  right,  of  $21,000 — it  was  upwards  of  $20,000.  I 
made  up  my  stock  account  on  the  books  of  the  boat,  in  the  names 
of  H.  K.  Lathey,  Thomas  G.  Hawley,  R.  Dunlap,  James  Gonzales, 
John  George,  and  myself,  for  the  amounts  and  proportions  men- 
tioned in  the  agreement  beforementioned. 

"  I  appropriated  the  stock  to  those  owners  agreeably  to  the  pro- 
portion before  stated,  depending  that  Hawley  &  Dunlap  would 
either  take  their  proportion,  although  it  exceeded  their  instructions 
to  me,  or  that  should  they  not  do  so,  that  Dr  Lathey  would  him- 
self take  it,  as  he  had  before  told  me.  Understanding  before  I  left 
Alton,  that  Mr  Beelen  was  a  man  of  great  business  and  influence 
in  controlling  freight  in  the  direction  we  were  going,  I  was  advised 
to  continue  him  as  agent,  he  already  acting  as  Gonzales'  agent, 
and  on  my  arrival  here  I  was  induced  to  do  so ;  and  when  I  paid 
over  my  moneys  to  him  into  his  hands,  I  was  assured  by  him  I 
would  have  enough  to  take  out  the  boat.  About  Friday  before  the 
boat  left,  I  was  astonished  to  find  that  I  had  no  money  in  his  hands, 
when  I  thought  there  were  more  funds  in  his  hands  than  would 
pay  some  small  bills  which  I  wanted  to  pay,  to  amount  of  about 
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$700  ;  Mr  Beelen  having  appropriated  my  money  to  pay  furniture 
bills,  on  which  I  expected  we  were  to  have  six  months'  credit,  and 
Mr  Beelen  refused  to  render  me  any  assistance  in  accommodating 
these  small  bills  even  on  time.  I  accordingly  made  an  arrange- 
ment with  Litch,  Cinnamon  &  Co.  to  accept  sundry  small  drafts 
at  four  months :  the  number  or  amounts  of  said  drafts  I  do  not  recol- 
lect, but  among  the  names  in  whose  favour  I  drew  were  the  follow- 
ing: O'Leary,  Mulvany  &  Co.,  George  Vandegrift,  Gallagher, 
(brass-founder),  J.  T.  Morgan,  Hillier  &  Co. ;  they  also  paid  money 
for  me  to  Mrs  Savage  and  Mrs  Connelly,  the  last  for  boarding, 
and  Mrs  Savage  for  sewing,  and  also  in  cash  lent  me  to  take  out 
the  boat,  8100,  and  for  which  $100  I  gave  them  a  note,  pledging 
myself  to  them  to  remit  out  of  the  first  earnings  of  the  boat,  the 
money  they  had  advanced  for  me,  and  to  me,  and  also  to  remit  to 
them  the  amount  of  the  several  drafts  they  had  accepted  for  me, 
previously  to  their  falling  due.  At  the  custom-house,  there  were 
present  James  Gonzales,  Thomas  K.  Litch,  and  myself;  there  was 
no  conversation  took  place  there  that  I  recollect,  more  than  the 
affidavit  which  was  made  by  James  Gonzales,  that  I  recollect  of. 
I  acted  as  the  agent  of  Lathey,  Hawley  &  Dunlap,  and  myself, 
after  arriving  here,  and  while  here  before  she  went  out,  and  while 
on  the  boat,  so  long  as  I  remained  on  her.  There  was  no  delivery 
of  the  boat  to  those  gentlemen,  nor  no  taking  possession  by  them. 
The  papers  were  taken  out  in  their  names,  and  nothing  said  about 
delivery  of  the  boat  to  them,  either  at  the  custom-house  or  after- 
wards, and  I  had  good  opportunity  to  hear  all  that  was  going  on. 
From  the  time  I  took  out  the  boat,  and  before,  and  while  I  was  on 
board,  I  acted  as  the  agent  of  the  owners  abovenamed,  and  I  drew 
drafts  on  Lathey  and  Messrs  Hawley  &  Dunlap  as  owners  of  the 
boat,  after  the  papers  had  been  taken  out  of  the  custom-house.  I 
never  held  out  the  name  or  names  of  any  person  or  persons  as 
owners,  other  than  the  persons  I  have  above  named  as  the  owners ; 
and  neither  of  the  defendants  here  did  at  any  time  attempt  or  offer 
to  control  the  destination  of  the  boat.  Some  of  the  drafts  were 
made  at  4  months,  and  some  at  6  months.  Dr  Lathey  and  Haw- 
ley &  Dunlap  at  that  time  resided  at  Alton,  when  the  drafts  were 
drawn  on  them ;  and  at  their  maturity  I  received  a  notice  of  pro- 
test for  non-payment  at  Alton,  as  the  drawer  of  said  drafts.  The 
drafts  on  Dr  Lathey  were  accepted,  but  those  drawn  on  Hawley 
&  Dunlap  were  not  accepted." 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  If  they  believe  that  by  the  terms  of  the  contract  for  the 
purchase  of  the  boat  in  question,  between  the  defendants  and  Gon- 
zales, acting  for  Dr  Lathey  and  others,  the  property  in  said  boat, 
originally  in  defendants,  was  not  to  be  changed  till  the  money  was 
paid  or  security  given  therefor,  and  the  money  not  being  paid  nor 
security  given  therefor  when  the  boat  was  finished  and  ready  to 
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leave  the  wharf,  an  agreement  was  made  between  the  said  de- 
fendants and  Gonzales,  acting  for  Dr  Lathey  and  others,  by  which 
Gonzales,  the  captain,  was  to  hold  the  boat  for  the  said  defendants 
till  they  should  be  paid  for  it,  and  the  boat  under  this  agreement 
left  the  wharf  and  went  upon  her  voyage,  then  there  was  no  change 
of  property  in  the  said  boat,  and  the  defendants  are  liable,  as 
owners  thereof,  to  the  plaintiff. 

2.  If  the  contract  on  the  part  of  the  defendants  with  Gonzales, 
acting  for  Dr  Lathey  and  others,  was  for  the  sale  of  the  boat  in 
question  before  it  was  built  or  completed,  it  was  an  executory 
contract.     If  by  its  terms  the  boat  was  not  to  leave  the  wharf  till 
it  was  paid  for  or  security  given  therefor,  and  the  parties  thereto, 
upon  the  boat  being  ready  for  delivery  at  the  wharf,  and  the  same 
not   being  paid   for   nor  security  given   therefor,  enter  into  an 
agreement  by  which  the  said  Gonzales  was  to  hold  the  said  boat 
for  the  said  defendants  till  they  should  be  paid  therefor,  and  under 
this  agreement  the  said  boat  left  the  wharf  and  proceeded  on  her 
voyage,  then  the  legal  effect  of  such  agreement  was  to  keep  the 
said  executory  contract  open  and  allow  further  time  for  its  per- 
formance ;  the  property  in  said  boat  therefore  remained  in  the  said 
defendants  after  such  agreement,  and  the  boat's  leaving  the  wharf 
under  it,  and  they  are  liable,  as  the  owners  thereof,  to  the  plain- 
tiff. 

3.  That  the  enrolment  of  the  boat  in  the  names  of  the  defend- 
ants, on  the  custom-house  book,  is  strong  evidence  of  their  being 
the  owners  of  it,  and  in  the  absence  of  counteracting  proof,  decisive 
of  the  fact. 

4.  That  whether  the  defendants  were  owners  of  the  boat  at 
the  time  the  articles  enumerated  and  specified  in  the  plaintiff's 
account  were  furnished  by  him  for  it,  is  a  question  of  fact  for  the 
jury  to  decide. 

GRIER,  President,  after  reviewing  all  the  facts  of  the  case  and 
expressing  a  very  strong  opinion  against  the  plaintiff's  right  to 
recover,  thus  concluded  his  charge  to  the  Jury  and  his  answers  to 
the  points  put  to  the  court  by  the  plaintiff: — 

Finally,  if  you  believe  that  the  testimony  of  the  witnesses  is  not 
true,  but  that  the  defendants  were  the  owners  of  the  boat  all  the 
time ;  that  all  this  sale  given  in  evidence  by  plaintiff  himself  to 
Gonzales,  was  all  a  farce ;  that  the  taking  of  these  bills  by  defend- 
ant on  the  western  owners,  and  the  whole  transaction  in  evidence 
before  you,  is  a  mere  lie,  and  that  the  defendants  were  owners  all 
the  time ;  and  Gonzales  &  Wells,  instead  of  being  partners  of 
Lathey  and  others,  and  agents  for  them,  were  the  agents  of  defend- 
ants, your  verdict  should  be  for  plaintiff  for  the  whole  amount  of 
his  claim.  Or  if  you  believe  that  the  transaction,  at  the  time  of 
the  registry,  was  not  a  mortgage  or  security,  as  testified  to  you, 
and  that  the  vessel  was  navigated,  freighted  and  used  till  she  was 
sold  in  St.  Louis,  for  the  defendants'  use  and  at  their  risk  (directly 

iv.  —  v  * 
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contrary  to  all  the  testimony  in  the  case),  you  will  find  for  the 
plaintiff  so  much  as  was  furnished  after  they  became  such  owners 
and  in  possession,  provided  you  have  proof  it  was  ordered  by  them 
or  by  any  agent  of  theirs,  or  on  their  credit.  But  if  you  believe 
the  testimony  before  you,  which  is  uncontradicted,  both  as  to  the 
sale  to  Gonzales  and  others,  and  the  mortgage  and  registry,  and 
that  the  boat  was  navigated  by  the  mortgagors,  and  at  their  ex- 
pense and  risk,  as  is  shown  by  all  the  testimony  before  you,  you 
will  find  for  the  defendants.  I  see  no  contradiction  in  the  testi- 
mony; its  credibility  is  for  you;  but  you  have  no  right  to  imagine 
facts  contrary  to  the  testimony,  and  if  the  witnesses  are  believed 
on  both  sides  where  they  are  uncontradicted,  the  plaintiff  has  not 
shown  a  case  which  in  law  will  entitle  him  to  recover.  It  may 
be  a  hard  case  for  plaintiff  to  lose  his  money,  but  it  is  a  very  com- 
mon one,  and  it  does  not  follow  that  the  plaintiff  may  remunerate 
himself  by  plundering  the  defendants,  whose  joint  loss  is,  proba- 
bly, ten  times  greater  than  plaintiff's. 

The  plaintiff  has  presented  certain  instructions,  which  we  are 
requested  to  give  to  the  jury  in  this  case.  Without,  at  present, 
deciding  how  far  the  plaintiff  has  a  right  to  call  upon  the  court  to 
instruct  you  upon  the  supposition  that  the  jury  will  believe  and 
act  upon  a  hypothetical  statement  of  facts,  directly  contrary  to 
the  testimony  advanced  by  the  plaintiff  himself,  it  is  proper  to 
state,  that  plaintiff  himself  has  shown  that  the  present  defendants 
were  not  the  owners  of  the  hull  of  the  vessel  at  the  time  of  the 
contract  with  Gonzales,  but  that  Noble  &  Co.  and  Amberson  & 
Co.  had  constructed  it,  and  were  the  owners ;  and  that  Freeman, 
Miller,  Litch  &  Cinnamon,  four  of  the  present  defendants  who 
made  the  engine  for  the  boat,  never  had  any  pretence  of  owner- 
ship in  the  boat  till  the  transaction  of  the  enrolment,  on  the  sub- 
ject of  which  we  have  fully  instructed  the  jury  already.  The 
plaintiff  has  proved  also,  that  Noble  &  Co.  acting  for  themselves 
and  Amberson  &  Co.  sold  the  hull  to  Gonzales  for  $4000,  received 
$300  in  hand,  delivered  the  boat  to  Gonzales,  who  put  a  man  in 
possession  of  her  to  take  care  of  her,  and  that  the  contract  was, 
that  the  boat  was  not  to  leave  the  wharf  till' paid  for,  or  security 
given  for  the  price  of  her.  Whether  these  vendors  under  such  a 
contract  retained  any  lien  on  the  boat  after  they  gave  up  the  pos- 
session, is  not  worth  while  to  inquire,  as  it  has  no  bearing  on  this 
case.  A  contract  of  sale  is  usually  complete  by  the  delivery  to 
the  vendee.  But  even  if  there  were  any  foundation  in  the  testi- 
mony, for  the  hypothesis  presented  in  this  point,  the  legal  conse- 
quence claimed  to  arise  from  it  woul-d  not  necessarily  follow,  to 
wit :  that  defendants  are  liable  to  pay  the  plaintiff,  if  the  other 
undisputed  facts  in  evidence  in  the  case  are  not  entirely  left  out 
of  view;  nor  unless  the  jury  have  sufficient  evidence  to  satisfy 
them  that  the  plaintiff's  bill  for  liquor,  groceries  and  other  stores, 
were  furnished  at  the  request  or  on  the  credit  of  the  defendants. 
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If  Gonzales  was  defendants'  agent,  and  had  a  right  to  bind  them 
by  his  acts,  and  undertook  to  bind  them,  the  jury  should  make 
them  liable,  but  not  otherwise.  There  are  no  peculiar  mystical 
legal  principles  connected  with  steamboats,  that  make  contracts 
concerning  them  differ  from  other  similar  chattels,  that  it  neces- 
sarily follows,  if  the  jury  by  some  fanciful  process  of  reasoning, 
may  be  led  to  suppose  the  defendants  may,  by  some  figure  of 
speech,  or  nice  construction  of  language,  be  called  owners,  that 
therefore  as  a  logical  or  legal  consequence,  they  must  be  liable  for 
every  gallon  of  liquor  or  pound  of  candles  furnished  to  every  per- 
son employed  about  her. 

If  I  should  sell  one  of  you  the  running  gears  of  a  wagon,  and, 
on  payment  of  part  of  the  money,  deliver  it  to  you,  contracting 
with  you  that  you  should  not  take  the  wagon  out  of  Pittsburgh 
till  you  paid  the  balance  or  gave  me  good  security,  and  you  after- 
wards employed  a  man  on  your  own  credit  to  paint  the  wagon, 
and  make  a  bed,  &c.  for  it,  the  persons  who  did  this  work  for  you 
would  have  no  claim  against  me  for  compensation,  if  I  gave  you 
no  power  to  act  for  me,  if  you  made  no  pretence  to  it,  and  the 
work  was  not  done  on  my  credit;  and  if  afterwards  I  took  a 
pledge  of,  or  mortgage  on  the  wagon  for  my  debt,  it  would  not 
necessarily  follow  that  I  became  paymaster  to  the  men  you  em- 
ployed to  paint  it,  &c.    And  if  after  your  wagon  was  finished  you 
put  your  horses  in  it  and  sent  your  wagoner  to  Philadelphia,  to 
carry  goods  for  you,  I  would  not  be  liable  to  the  tavern-keepers 
for  the  oats  and  whiskey  furnished  your  horses  and  driver,  merely 
on  proof,  that  by  way  of  retaining  a  security  for  my  debt,  I  had 
agreed  with  you  that  the  wagon  should  be  considered  mine  till  the 
debt  was  paid.     There  might  be  some  question  whether  my  lien 
would  be  good  for  anything  as  against  your  creditors,  but  there 
would  be  no  question  about  my  liability  for  provisions  furnished 
to  your  servant  or  horses  not  on  my  credit  nor  at  my  request ;  and 
if  I  were  sued  for  such  provisions,  I  cannot  see  that  the  conse- 
quence of  my  liability  would  necessarily  follow,  even  if  the  jury 
might  think  I  had  a  good  legal  title  to  the  wagon.     I  may  hire 
my  horses  and  wagon  to  another,  and  I  will  not  necessarily  be 
liable  for  supplies  furnished  his  servants,  because  I  am  owner  of 
the  wagon.     Whether  the  master  or  clerk  (who  is,  in  this  coun- 
try, more  often  the  general  agent  of  a  steamboat)  would  have  all 
the  powers  to  bind  the  owners,  that  masters  of  vessels  at  sea  have 
by  the  maritime  law,  such  as  to  bind  the  vessel  by  bottomry  bonds, 
&c.,  it  is  not  worth  while  now  to  inquire.     I  doubt  not,  that  by 
common  law,  they  would  be  presumed  to  have  the  power,  as  the 
general  agents  of  the  owners  or  freighters,  to  bind  them  for  repairs, 
or  necessary  provisions  furnished  the  boat;  but  mortgagees,  or 
mere  legal  owners  of  a  boat,  although  she  may  be  registered  in 
their  name,  are  not  liable  for  provisions  furnished  to  the  hands  or 
servants  of  the  mortgagors,  or  persons  who  may  have  chartered 
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a  vessel  and  are  navigating  her  for  their  own  profits  and  at  their 
own  risk ;  and  for  this  reason,  that  the  master  is  not  the  agent  of 
the  nominal  or  legal  owner,  and  has  no  power  to  bind  him. 

2.  What  I  have  said  in  answer  to  the  first  point,  will  also  apply 
to  the  second,  which  is  framed  partly  on  the  same  hypothesis  of 
facts  not  at  all  in  evidence,  and  attempts  to  vary  the  case  only  by 
calling  it  an  executory  contract.     Giving  it  a  new  name,  will  not 
alter  the  case,  or  make  the  defendants  liable  for  provisions  fur- 
nished to  other  men's  servants,  on  other  men's  credit,  and  at  the 
request  of  other  men's  agents.     You  may  call  this  transaction, 
by  which  the  defendants  (unsuccessfully)  endeavoured  to  retain  a 
lien  for  their  debts  on  this  steamboat,  "  ownership,"  "  executory 
contract,"  or  any  other  name  in  the  whole  legal  vocabulary  — 
names  cannot  alter  things — defendants  cannot  be  liable  for  debts 
they  never  contracted,  and  unless  the  jury  have  some  evidence  to 
show  that  Gonzales  &  Wells  had  some  authority  from  defendants, 
or  were  acting  as  their  agents  or  servants,  and  not  as  the  agents 
of  Lathey  and  others,  the  defendants  are  not  liable. 

3.  As  to  the  value  of  the  enrolment,  I  have  already  instructed 
you. 

4.  It  is  true,  that  it  is  a  question  of  fact  for  the  jury;  but  the 
jury  must  decide  the  facts  from  the  evidence,  and  remember  that 
even  if  plaintiff  should  lose  the  debt  if  not  recovered  in  this  suit, 
it  does  not  follow  that  defendants  should  be  plundered  because 
they  are  rich  and  able  to  pay  the  plaintiff,  or  because  he  is  poor, 
without  any  regard  to  law  or  fact.     The  jury  will  apply  the  prin- 
ciples of  law,  as  stated  by  the  court,  to  the  facts  as  they  are  in 
evidence  before  them,  and  find  a  verdict  accordingly. 

Errors  assigned : 

1.  The  court  below  erred  in  their  answer  to  the  points  made  by 
the  plaintiff. 

2.  In  not  answering  the  points  made  by  plaintiff  as  requested. 

3.  The  facts  were  taken  from  the  jury,  and  the  whole  case  de- 
cided by  the  court. 

M'Candless  and  Findlay,  for  plaintiff  in  error,  contended  that, 
admitting  the  facts  as  contended  for  by  the  defendants,  their  design 
was  to  hold  this  boat  in  their  possession  as  security  for  their  debt, 
they  were  mortgagees  in  possession,  and  their  possession  was  for  the 
purpose  of  paying  their  debt,  and  therefore,  by  the  widest  con- 
struction of  which  the  case  will  admit,  inasmuch  as  the  payment 
of  their  debt  depended  upon  the  safety  and  success  of  the  enter- 
prise in  which  she  was  about  to  embark,  they  were  such  owners 
as  were  chargeable  with  the  expenses  of  the  outfit.  The  captain 
of  the  boat  was  their  agent,  and  bound  to  return  the  vessel  to  them 
as  their  security.  If  this  were  not  so,  then  the  pledge  of  it  to  them 
was  nothing.  But  even  if  such  pledge  was  a  nullity  as  to  credit- 
ors, it  was  binding  upon  the  parties  to  it,  of  whom  the  defendants 
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were  one.  That  the  defendants  were  liable  under  such  circum- 
stances, see  7  Term  Rep.  312;  16  Eng.  Com.  L.  Rep.  432;  15 
Mass.  449.  But  we  complain  that  the  court  gave  a  binding  direc- 
tion to  the  jury  with  regard  to  the  facts  of  the  case,  which  was 
erroneous.  2  Serg.  fy  Rawle  415;  8  Serg.  4*  Rawle  333;  4 
Rawle  356. 

Burke  and  Biddle,  contra.  It  is  so  perfectly  clear  as  not  to 
admit  of  argument,  that  the  boat  was  in  point  of  fact  at  no  time 
in  the  possession  of  the  defendants,  nor  for  a  moment  under  their 
control,  either  as  to  her  destination  or  employment,  or  the  pro- 
ceeds of  it ;  and  this  fact  once  established,  the  law  is  well  set- 
tled that  the  defendants  are  not  liable.  A  mere  legal  owner- 
ship, without  possession,  creates  no  liability;  for  the  question  is, 
to  whom  was  the  credit  given  ?  to  the  mere  legal  owner  or  perhaps 
mortgagee,  or  to  the  person  who  has  the  actual  possession  of  the 
vessel  and  is  interested  in  her  voyage?  That  it  is  the  latter  they 
cited  7  Johns.  307  ;  8  Johns.  159  ;  15  Johns.  298 ;  14  Johns.  201  ;  2 
Taunt.  5;  14  Eng.  Com.  Law  378;  21  Eng.  Com.  Law  378;  7 
Cowen  697;  2  Hall  121 ;  8  Johns.  272;  6  Greenleaf  474 ;  1  Wash. 
C.  C.  226;  8  Serg.  fy  Rawle  123;  2  Watts  117. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — That  the  owners  of  a  vessel  are  liable  for  sup- 
plies or  necessaries  furnished  for  her  use  by  the  orders  of  the 
master,  where  no  other  person  has  been  expressly  credited,  is  a 
principle  long  established.  But  who  is  such  owner  in  any  given 
case,  is  a  question  on  which  there  are  to  be  found  contradictory 
cases  and  fluctuating  opinions  in  the  reports.  The  later  decisions 
seem  however  to  agree  that  one  having  the  legal  title  only,  without 
any  interference  in  the  management  of  the  ship,  or  any  right  to 
receive  her  freight  or  earnings,  is  not  responsible :  whether  the 
title  is  by  a  bill  of  sale  or  other  sufficient  conveyance,  or  whether 
it  is  by  mortgage  or  other  document  in  the  nature  of  a  pledge  or 
security.  Such  persons  are,  it  is  true,  in  one  sense,  owners — that 
is  to  say,  they  have  a  valid  claim  or  title  to  the  property  of  the 
vessel,  either  in  law  or  equity.  But  that  is  not  sufficient.  The 
owner  who  is  responsible  in  such  cases  is  the  person  who,  having 
some  kind  of  claim  or  title,  has  the  control  and  management  of  the 
vessel,  and  has  the  right  to  receive  her  freight  and  earnings.  And 
the  ground  of  this  liability  seems  to  be  the  common  maxim,  qui 
sentit  commodum  sentire  debet  et  onus :  it  being  obviously  right  and 
just  that  he  who  enjoys  the  benefits  of  the  vessel,  and  controls  her 
operations,  who  receives  her  gains  or  has  the  chance  of  so  doing, 
ought  to  pay  debts  incurred  for  the  fitting  out,  supply,  and  navi- 
gation of  the  vessel  which  is  to  produce  for  him  those  earnings, 
and  not  a  person  who  merely  holds  a  right  in  her  without  the 
iv.  — 32 
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profit  or  usufruct.  It  is  for  the  former  of  these  and  not  for  the 
latter,  that  the  master  is  considered  as  agent,  and  competent  to 
bind  them  by  his  orders  for  supplies  furnished  to  the  vessel. 

In  the  case  before  us,  the  supplies  were  furnished  to  the  vessel 
by  the  orders  of  the  captain,  Gonzales,  and  charged  to  the  owners 
by  the  plaintiff.  There  is  nothing  in  the  evidence  to  show  that 
the  defendants  were  owners  in  the  legal  sense  of  the  word ;  that  is 
to  say,  that  they  appointed  the  captain,  controlled  the  navigation 
or  destination  of  the  vessel  on  her  voyage,  or  were  entitled  to 
receive  or  did  receive  any  portion  of  her  freight  or  earnings. 
They  being  creditors  themselves,  who  had  furnished  materials  and 
work  for  the  building  of  the  boat,  took  a  mortgage  of  her  for  their 
security  ;  and  it  must  be  a  strong  case,  to  make  them  not  only  lose 
their  own  debts,  but  in  addition,  to  be  responsible  to  other  credit- 
ors. It  is  urged  by  the  plaintiff  that  Wells,  the  defendant's  wit- 
ness, states,  in  one  of  his  depositions,  that  the  defendants  were  to 
have  possession,  and  Gonzales  was  to  be  their  captain.  It,  how- 
ever, appears  that  this  possession  was  but  nominal — evidently  with 
a  view  to  evade  the  rule  of  law  that  a  mortgage  or  transfer  of 
personal  property,  unless  accompanied  and  followed  by  possession, 
is  a  fraud  on  creditors,  and  therefore  voidable  by  them.  Certain 
it  is,  on  the  evidence,  that  there  was  no  actual  bonafide  possession 
given.  The  defendants  did  not  appoint  the  captain  or  clerk ;  they 
did  not  direct  the  navigation  or  destination  of  the  boat ;  nor  were 
they  to  receive  the  profits  or  earnings  of  her  voyage.  These  all 
remained  with  Wells,  Lathey,  and  their  partners,  who  had  pur- 
chased her,  and  held  and  navigated  her  from  this  port.  The 
defendants  had  in  fact  no  more  to  rely  on  than  their  mortgage, 
fortified  by  the  registry  in  their  names,  which  it  has  been  fre- 
quently decided  is  of  no  avail  in  itself,  more  than  any  other  mere 
title,  to  make  them  liable,  as  owners,  to  third  persons ;  being 
efficacious  only  so  far  as  relates  to  the  government,  or  so  far  as,  in 
a  dispute  among  themselves,  it  might  be  useful  to  show  their 
interest.  It  may  be  added  that  the  same  principle  operates  in  real 
estate.  The  owner  of  land  is  he  who  has  a  right  to  receive  the 
income  and  profits,  and  may  enjoy  the  beneficial  interest ;  and  such 
person  is  liable  as  assignee  for  the  rents  reserved  in  a  former  con- 
veyance, though  the  legal  title  under  an  absolute  deed,  exists  in 
another  person.  Berry  v.  M' Mullen,  (17  Serg.  fy  Rawle  84). 

Judgment  affirmed. 
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Kirkpatrick  against  Mathiot. 

The  title  to  a  tract  of  unseated  land  purchased  by  the  commissioners  at  a 
treasurer's  sale,  after  the  lapse  of  five  years  is  absolute  and  unqualified ;  and  a 
subsequent  purchase  of  it  by  one  of  several  tenants  in  common,  who  were  the 
owners  before  the  sale  of  it  by  the  treasurer,  will  not  enure  to  the  benefit  of  his 
co-tenants  in  common. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

David  Kirkpatrick  against  Jacob  D.  Mathiot  and  Noah  Mendall. 
This  was  an  action  of  ejectment  for  the  undivided  fourth  part  of 
a  tract  of  land :  in  which  the  parties  stated  the  following  facts, 
and  considered  them  in  the  nature  of  a  special  verdict. 

Previous  to  the  8th  of  January  1801,  John  Probst  was  the 
owner  of  a  full  equal  and  undivided  fourth  part  (the  whole  in  four 
equal  parts  to  be  divided)  of  a  certain  furnace,  called  the  West- 
moreland furnace  and  forge,  and  of  several  tracts  of  land  connected 
with  the  same,  amounting  altogether  to  2998  acres,  more  or  less, 
which  undivided  fourth  part  the  plaintiff  claimed  title  to  recover 
in  this  action.  On  the  8th  of  January  1801,  John  Probst  executed 
a  mortgage  for  the  Westmoreland  furnace  property,  including  the 
lands  in  controversy,  to  John  Kirkpatrick,  to  secure  the  payment 
of  £1050.  John  Kirkpatrick  sued  out  a  scire  facias  upon  the 
mortgage  to  March  term  1807,  of  the  Common  Pleas  of  Westmore- 
land county,  against  the  administrators  of  John  Probst,  deceased, 
the  mortgagor,  upon  which  judgment  was  rendered  for  the  plain- 
tiff, on  the  26th  of  November  1820,  for  the  sum  of  $5744,  with 
costs  of  suit.  Whereupon  levari  facias,  No.  Ill,  of  February 
term  1821,  was  issued,  in  virtue  of  which  the  mortgaged  premises 
were  struck  down  to  David  Kirkpatrick,  the  plaintiff  of  record  in 
this  action,  on  the  19th  of  February  1821. 

John  Klingensmith,  Esq.  was  sheriff  of  the  county  of  West- 
moreland at  the  time  of  the  levy  and  sale,  and  the  return  was  signed 
by  him,  having  been  commissioned  on  the  19th  of  November  1819. 
John  Klingensmith  was  commissioned  as  sheriff  of  Westmoreland 
county,  a  second  time,  on  the  28th  of  October  1828.  On  the  27th 
of  August  1829,  John  Klingensmith,  sheriff,  in  pursuance  of  the 
proceedings  heretofore  referred  to,  executed  a  deed  to  the  pur- 
chaser, David  Kirkpatrick,  for  the  land  in  controversy,  and 
acknowledged  it  in  open  court  on  the  13th  of  August  1830.  No 
application  for  leave  for  the  sheriff  to  execute  the  deed,  nor  any 
order  of  court  relative  thereto  could  be  found  on  recofd,  and  no 
such  order  existed,  unless  it  could  be  inferred  from  the  fact  of  the 
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acknowledgment,  which  was  regularly  entered  on  the  minutes  of 
the  court  on  the  day  it  purported  to  have  been  taken.  The  above 
statement  formed  the  plaintiff's  claim  of  title. 

Some  time  previous  to  the  3d  of  January  1825,  Alexander  John- 
son became  vested  with  the  title  to  one  equal  half  part  of  one  equal 
fourth  part  (the  whole  in  four  equal  parts  to  be  divided)  of  the 
Westmoreland  furnace  and  forge,  with  the  appurtenances,  in- 
cluding the  several  tracts  of  land,  supposed  to  embrace  2998  acres, 
more  or  less,  being  the  same  land  of  which  the  plaintiff  claimed 
title  to  the  undivided  fourth  part,  for  which  this  ejectment  was 
brought;  and  on  the  3d  of  January  1825,  Alexander  Johnson 
conveyed  the  same  to  James  Cuddy.  On  the  26th  of  December 
1825,  James  Cuddy  sold  to  Jacob  D.  Mathiot  and  Noah  Mendall, 
the  defendants,  all  the  interest  he  had  in  the  property  in  contro- 
versy, in  virtue  of  the  deed  from  Alexander  Johnson,  together  with 
the  half  of  an  undivided  fourth  part  of  the  same  property  as  held 
by  James  Cuddy,  under  an  article  of  agreement  entered  into 
between  himself  and  M'Clurg  &  M'Knight,  bearing  date  the 
15th  of  June  1825.  Under  this  contract  the  defendants  became 
entitled  to  an  undivided  fourth  part  (in  four  equal  parts  to  be 
divided)  of  the  property,  for  which  this  action  was  brought. 

The  tract  of  land  in  cojj^roversy  was  purchased  by  the  commis- 
sioners of  Westmoreland  county  at  a  treasurer's  sale  of  unseated 
land,  on  the  25th  of  June  1822,  for  taxes  assessed  on  the  land  as 
unseated,  from  the  year  1808  up  to  the  time  of  sale ;  and  a  deed 
was  duly  executed  to  them,  pursuant  to  the  Act  of  Assembly,  by 
the  county  treasurer,  on  the  14th  of  February  1823.  Five  years 
having  elapsed  without  the  property  having  been  redeemed  by  the 
owners,  the  commissioners  of  Westmoreland  county  proceeded  to 
sell  the  same  pursuant  to  the  Acts  of  Assembly  in  such  case  made 
and  provided;  and  on  the  25th  of  November  1829,  the  property 
in  controversy  was  struck  down  to  Jacob  D.  Mathiot  and  Noah 
Mendall,  the  defendants,  for  the  consideration  of  $30,  and  a  deed 
duly  executed  and  acknowledged  by  them  to  the  purchasers. 
Before  the  commencement  of  this  action,  the  plaintiff  tendered 
to  the  defendants  the  proportion  of  the  amount  of  the  purchase 
money,  the  consideration  of  the  commissioners'  deed,  which  would 
be  equivalent  to  the  share  to  which  he  claimed  title. 

If,  under  this  statement,  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  judgment  was  to  be  entered  for 
him,  with  six  cents  damages  and  six  cents  costs ;  if  otherwise, 
judgment  to  be  entered  for  defendants. 

The  court  below  (White,  President,)  rendered  a  judgment  for 
defendants. 

Findlay,  for  plaintiff  in  error,  contended  that  the  right  of  re- 
demption remained  as  long  as  the  title  remained  in  the  commis- 
sioners ;  the  whole  object  of  the  Act  of  Assembly,  and  system  of 
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taxation,  was  to  insure  the  payment  of  the  cou^^r  rates  and  levies, 
and  not  to  acquire  title  to  land ;  if,  therefore,  the  land  was  the 
subject  of  redemption,  the  purchase  by  one  tenant  in  common  was 
but  a  mode  of  redemption  which  enured  to  the  benefit  of  his  co- 
tenant.  5  Johns.  Chan.  407 ;  3  Sumn.  376 ;  5  Cow.  520. 

Foster,  contra,  argued  that  after  the  lapse  of  five  years  the  title 
in  the  commissioners  became  absolute,  and  not  subject  to  redemp- 
tion. 10  Watts  354.  All  privity  and  relation  between  the  ten- 
ants in  common  was  lost  with  the  land ;  they  became  strangers  to 
each  other  in  relation  to  it ;  and  owed  to  each  other,  therefore,  no 
fidelity  respecting  it,  but  each  was  at  liberty  to  acquire  title  to  it 
for  himself;  which  could  only  be  acquired  by  purchase. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  decision  of  this  case  will  depend  on  the  con- 
struction of  the  following  sections  of  the  Act  of  13th  of  March 
1815,  and  on  the  relations  and  duties  of  tenants  in  common  to 
each  other.  The  fifth  section  of  the  Act  provides  that  if  a  sum 
shall  not  be  bid  for  a  tract  of  land  6ffered  at  treasurer's  sale,  suf- 
ficient to  cover  the  taxes  and  costs  accrued  at  that  time,  "  it  shall 
be  the  duty  of  the  commissioners  of  the  proper  county,  or  any  of 
them,  to  bid  off  the  same,  and  a  deed  shall  thereupon  be  made  by 
the  treasurer  to  the  commissioners  for  the  time  being,  and  to  their 
successors  in  office,  to  and  for  the  use  of  the  proper  county ;  and 
it  shall  be  the  duty  of  the  commissioners  to  provide  a  book,  where- 
in shall  be  entered  the  name  of  the  person  as  whose  estate  the 
same  shall  have  been  sold,  the  quantity  of  land,  and  the  amount 
of  taxes  it  was  sold  for ;  and  every  such  tract  shall  not  thereafter, 
so  long  as  the  same  shall  remain  the  property  of  the  county,  be 
charged  in  the  duplicate  of  the  proper  collector  ;  but  for  five  years 
next  following  such  sale,  if  it  shall  so  long  be  unredeemed,  the 
commissioners  shall,  in  separate  columns  in  the  same  book,  charge 
every  such  tract  of  land  with  the  reasonable  county  and  road 
tax,  according  to  the  quality  of  said  land,  not  exceeding  in  any 
case  the  sum  of  $6  for  every  hundred  acres."  By  a  subsequent 
Act  of  13th  of  March  1817,  it  was  left  discretionary  with  the 
commissioners  whether  they  would  purchase. 

"  Sect.  VI.  The  right  of  redemption  shall  remain  in  the  real  own- 
er for  five  years  after  such  sale,  on  paying  the  treasurer  of  the 
county  all  the  taxes  and  costs  due  thereon  at  the  time  of  the  sale, 
and  interest  therefor;  and  also  the  taxes  assessed  and  interest 
thereon  from  the  time  it  ought  to  have  been  paid,  and  on  the  pro- 
duction of  the  treasurer's  receipt  the  commissioners  shall,  by  deed 
poll  endorsed  on  the  back  of  the  deed  of  the  treasurer  to  them, 
convey  to  the  person  who  shall  have  been  the  owner  of  the  land 
at  the  time  of  the  sale,  or  to  his  legal  representatives,  all  the 
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right  and  title  which  the  county  may  have  acquired  under  such 
sale  as  aforesaid :"  the  road  tax  to  be  paid  to  the  supervisors  of 
the  proper  township. 

"  Sect.  VII.  If  the  owner  of  such  land  shall  not  redeem  the  same 
within  the  period  aforesaid,  it  shall  thereafter  be  lawful  for  the 
commissioners  to  sell  any  such  land  by  public  sale,  and  make  a 
deed  therefor  to  the  purchaser,  which  shall  be  available  in  law 
against  the  county  as  well  as  against  the  person  or  persons  as 
whose  estate  the  same  had  been  sold ;  but  no  tract  shall  be  sold 
for  a  sum  less  than  the  amount  of  taxes,  cost  and  interest  which 
shall  be  due  at  the  time  of  such  sale  by  the  commissioners,"  &c. 
And  by  Act  of  20th  of  March  1824,  section  second,  it  is  enacted, 
that  such  deed  made  by  the  commissioners  shall  vest  a  good  and 
valid  title  in  fee-simple  in  the  purchaser.  And  by  the  first  section 
it  is  enacted,  that  the  commissioners  may  sell  lands  so  purchased 
for  the  best  price  that  can  be  obtained  for  them.  There  is  no- 
thing in  any  of  these  Acts  which  in  any  degree  gives  colour  to 
the  idea  that  after  the  five  years  have  expired  the  former  owner 
had  any  particle  of  interest  in  them,  or  in  the  proceeds  of  them. 

Two  cases  decided  in  this  court  seem  to  settle  all  matters  neces- 
sary to  decide  this  cause.  Huston  v.  Foster,  (1  Watts  477).  The 
offer  of  the  former  owner  to  redeem  after  the  five  years  had  elapsed, 
did  not  avail  him  anything ;  and  secondly,  the  sale  by  the  com- 
missioners after  the  five  years  was  a  sale  by  owners,  and  the  pur- 
chaser was  not  bound  to  show  anything  but  his  deed.  The  other 
case  is  Lewis  v.  Robinson,  (10  Watts  354).  Land  held  by  two 
joint  tenants  was  sold  for  taxes ;  after  the  time  for  redemption  had 
gone  by,  one  of  those  who  had  been  a  tenant  in  common  bought 
from  the  purchaser  at  sale  for  taxes.  This  court  held  that  although 
if  one  tenant  in  common  had  redeemed  the  land  within  two  years 
it  might  have  enured  to  the  use  of  the  other ;  yet  after  the  time 
for  redemption  had  elapsed,  and  the  title  was  valid  in  the  pur- 
chaser, the  relation  of  tenants  in  common  ceased,  and  either  might 
purchase  and  hold  for  himself.  These  decisions,  or  the  last  of  them, 
were  not  published  when  this  writ  of  error  was  taken. 

Judgment  affirmed. 
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Dalzell  against  Lynch. 

A  lease  for  a  term  of  years  is  the  subject  of  levy  and  sale  upon  a  fieri  facias, 
without  inquisition  and  condemnation. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  Francis  Lynch  against  Wil- 
liam Dalzell,  in  which  the  plaintiff,  inter  alia,  gave  in  evidence  the 
record  of  a  judgment  against  William  Dalzell,  a.  fieri  facias  issued 
upon  it  and  a  levy  upon  the  house  and  lot  in  controversy,  describ- 
ing it  as  being  "  a  leasehold  property,  with  some  nine  or  ten  years 
to  run."  The  property  was  sold  by  the  sheriff  upon  the  fieri 
facias,  and  he  made  a  deed  to  the  plaintiff  for  it,  which  was  regu- 
larly acknowledged  in  open  court.  Upon  the  trial  of  the  cause 
the  plaintiff  offered  this  deed  in  evidence ;  it  was  objected  to  by 
the  defendant  on  the  ground  that  there  was  no  inquisition  upon  or 
condemnation  of  the  property.  The  same  question  was  raised  in 
a  point  put  to  the  court  by  the  defendants. 

Judge  Shaler  overruled  the  objection  to  the  evidence ;  and  after 
a  careful  examination  of  the  subject  and  the  peculiar  phraseology 
of  our  Acts  of  Assembly  on  the  subject  of  taking  lands  in  execu- 
tion, ruled  the  point  against  the  defendant.  Verdict  and  judg- 
ment accordingly. 

Dunlop,  for  plaintiff  in  error,  referred  to  the  Act  of  Assembly  of 
IQth  of  June  1836,  tit.  "  Execution,"  which  uses  the  words  "  real 
estate,"  instead  of  "  lands,  tenements  and  hereditaments,"  and  re- 
quires that  an  inquisition  should  be  held.  A  leasehold  is  extendable 
in  England  as  land  under  the  statute  on  a  writ  of  elegit.  SInst.  340, 
395 ;  Wood's  Inst.  606 ;  4  Com.  Dig.  Execution,  c. ;  Bing.  on  Exe- 
cutions 110.  The  words  "  real  estate,"  used  in  the  statutes  against 
champerty,  were  construed  to  embrace  terms  for  years.  Plowd.  87, 
418.  The  Act  of  Assembly  which  provides  the  remedy  by  which  the 
sheriff's  vendee  may  obtain  possession,  employs  the  words  "  real 
estate  sold  as  aforesaid,"  so  that  unless  these  terms  embrace  a 
lease  for  years,  this  Act  does  not  provide  a  remedy  for  obtaining 
possession  of  such  an  estate.  See  sec.  105. 

M'Candless,  contra.  The  estate  levied  and  sold  has  not  that 
permanence  which  the  law  intended  to  protect  from  sale ;  it  is  the 
lowest  grade  of  estate,  and  one  which  may  terminate  before  the 
seven  years  mentioned  in  the  Act ;  for  if  there  must  be  an  inquisi- 
tion and  condemnation  of  a  term  of  ten  years,  the  same  interpreta- 
tion of  the  law  would  require  a  condemnation  of  a  term  of  two 
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years :  in  such  case  we  should  have  a  jury  to  inquire  whether  an 
estate  would  pay  the  encumbrances  in  seven  years,  which  by  the 
terms  of  its  creation  can  only  endure  two  years ;  and  if  delivered 
to  the  creditor  upon  a  liberari  facias,  he  cannot  enjoy  it.  There 
is  less  reason  for  requiring  an  inquisition  than  in  the  case  of  an 
estate  for  life,  where  it  is  not  required.  2  Binn.  91.  Besides  this, 
the  estate  is  subject  to  a  re-entry  by  the  landlord  under  certain 
circumstances.  If  the  legislature  had  intended  to  introduce  a 
new  principle  of  so  much  importance,  they  would  have  used  lan- 
guage plainly  indicating  such  intention. 

PER  CURIAM. —  It  is  said  by  Lord  Coke,  in  his  annotations  on 
the  British  statute,  that  a  term  for  years  has  been  extended  by- 
force  of  the  words  medictatem  terrce  suce;  but  he  has  not  said  that 
such  was  the  practice  in  his  day,  and  indeed  it  would  have  been 
strange  had  a  term  been  treated  as  land  for  the  purposes  of  an 
elegit,  and  as  a  chattel  for  the  purposes  of  a  common  law  extent, 
or  of  a  fieri  facias.  A  lessee  for  years  is  not  seised,  nor  is  he  a 
terre-tenant ;  and  the  land  of  which  he  is  barely  possessed,  cannot 
be  called  his  in  the  technical,  more  than  it  can  in  the  popular 
sense.  But  whatever  may  have  been  the  practice  under  the  Bri- 
tish statute,  it  is  certain,  that  none  such  as  that  supposed  to  have 
been  intimated  by  Lord  Coke,  has  prevailed  under  our  own ;  and 
a  practical  interpretation  for  more  than  a  century  would  alone  be 
decisive  of  the  question.  But  it  is  evident  that  any  other  than 
the  one  we  have  adopted,  would  have  been  inconsistent  with  the 
design  of  the  legislature.  A  term  for  years  is  a  chattel  which 
might  always  be  sold  on  a  common  law  execution ;  and  our  sta- 
tute, which  is  an  enabling  and  not  a  disabling  one,  was  intended 
to  subject  land  to  sale  for  payment  of  debts  in  the  aspect  in  which 
it  had  before  been  exempted.  It  left  the  writ  of  fieri  facias,  as  to 
chattels,  exactly  where  it  found  it.  There  was  no  motive  to  bur- 
then a  leasehold  interest,  which  is  usually  of  little  value  beyond 
the  rent  reserved,  with  the  costs  of  an  inquisition ;  and  that  estates 
of  freehold  were  subjected  to  execution  only  sub  modo,  arose  from 
a  lingering  regard  for  feudal  prejudices.  There  is  reason  to  think 
that  the  penmen  of  our  early  statutes,  who  seem  to  have  been  bred 
to  the  law  and  more  familiar  with  black-letter  than  the  lawyers 
of  our  day,  were  peculiarly  heedful  of  accuracy  in  the  use  of  tech- 
nical words ;  and  it  is  said  in  the  Touchstone  (page  92),  on  the 
authority  of  Brooke  (Done'4l),  that  leases  for  years  do  not  pass 
by  a  general  grant  of  lands,  though  it  seems  they  may  be  compre- 
hended with  the  assistance  of  special  description,  or  by  force  of 
the  context.  There  is  no  reason  to  think  the  legislature  meant  to 
give  that  word  a  more  extended  meaning ;  and  the  admission  of 
the  sheriff's  deed,  as  well  as  the  direction  consequent  on  it,  was 
entirely  proper. 

Judgment  affirmed. 
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Jones  against  Shawhan. 

A  terre-tenant  of  a  house  sought  to  be  affected  by  the  lien  of  a  mechanic,  is  not 
a  competent  witness  for  the  defendant  upon  the  trial  of  a  scire  facias  upon  the  lien. 

A  mechanic  is  not  bound  to  file  his  lien  against  one  who  "was  not  the  owner 
when  the  building  was  commenced,  but  became  so  before  the  lien  filed. 

When  the  time  at  which  materials  were  furnished  is  not  set  out  in  the  lien 
filed,  it  may  be  shown  by  proof  on  the  trial. 

The  acceptance  of  a  note  for  the  amount  of  the  account  of  the  mechanic,  is  not 
such  a  satisfaction  as  will  prevent  the  filing  of  it  as  a  lien ;  but  if  a  receipt  be 
given  at  the  foot  of  the  bill  for  the  note  "  in  full  of  the  above,"  it  is  evidence  of 
satisfaction,  which  should  be  left  to  the  jury. 

One,  who  furnishes  nothing  but  his  superintendence  and  skill  as  an  undertaker, 
has  no  right  to  file  a  lien  for  anything  in  pursuance  of  his  contract  as  such. 

A  scire  facias  upon  a  mechanic's  lien  cannot  be  maintained  for  a  claim  appor- 
tioned among  several  buildings. 

ERROR  to  the  District  Court  of  Allegheny  county. 

John  Shawhan  and  William  B.  O'Skelton,  trading  in  the  name 
of  John  Shawhan  &  Co.,  against  Henry  W.  Jones.  This  was  a 
scire  facias  upon  a  mechanic's  lien,  which  was  thus  set  out: 

"  John  Shawhan  and  William  B.  O'Skelton,  partners  under  the 
firm  of  John  Shawhan  &  Co.,  of  the  borough  of  Birmingham,  car- 
penters and  builders,  claim  in  their  own  right  the  sum  of  8392.43, 
against  all  that  certain  frame  house,  consisting  of  two  tenements, 
of  which  lien  $196.43  is  claimed  against  the  northern  tenement, 
and  $196.43  is  claimed  against  the  southern  tenement,  two  stories 
high ;  with  two  frame  back  parts  or  kitchens  belonging  to  and 
making  a  part  of  the  same,  one  story  and  a  half  high ;  situate  in 
the  borough  of  Birmingham  aforesaid,  on  part  of  lot  numbered  42, 
in  John  M'Donald's  plan  of  Sidneyville,  (which  part  of  lot  extends 
40  feet  on  Centre  street  and  runs  back  63^  feet  to  Franklin  street). 
The  said  house  extends  in  front  32  feet  on  Centre  street,  and  ex- 
tends back  28  feet  in  all,  viz.,  the  front  two  story  part  16  feet,  and 
the  back  part  or  kitchen,  one  story  and  a  half  high,  12  feet  square, 
with  two  porches,  one  to  each  tenement,  each  12  feet  long  by  4 
feet  wide :  for  materials  found,  furnished,  provided  and  delivered ; 
and  for  work  and  labour  done,  performed  and  bestowed  in  and 
about  the  erection  and  construction  of  said  building  or  tenements, 
within  six  months  last  past,  a  bill  or  statement  whereof  is  here- 
unto annexed.  They  therefore  require  the  prothonotary  of  the 
District  Court  of  Allegheny  county  aforesaid,  to  enter  and  record 
the  above  as  a  lien  or  encumbrance,  as  well  against  the  said  Henry 
W.  Jones,  owner  or  reputed  owner,  as  against  so  much  of  the  lot 
of  ground  whereon  the  same  is  built  and  erected  as  may  be  suffi- 
IV.--33  w* 
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cient  for  the  convenient  uses  of  said  building  for  the  purposes  for 
which  it  was  designed :  agreeably  to  the  Acts  of  Assembly  in  such 
case  made  and  provided." 

Then  followed  a  bill,  the  first  item  of  which  was  the  contract 
price,  $725 ;  and  then  a  number  of  other  items  of  extra  materials 
furnished  and  work  done,  amounting  to  $66.39. 

The  plaintiff  offered  to  give  in  evidence  the  measurement  of  the 
work  made  by  an  artist,  in  order  to  sustain  his  claim,  the  original 
agreement  under  which  it  was  done  having  been  lost.  The  de- 
fendant objected  to  the  evidence  on  the  ground  that  it  differed 
entirely  from  the  lien  as  filed :  but  the  court  overruled  the  evidence 
and  sealed  a  bill  of  exceptions. 

The  defendant  offered  James  M'Turk,  who  had  purchased  one 
of  the  houses  after  the  lien  was  filed,  as  a  witness,  to  whom  the 
plaintiff  objected,  and  the  court  rejected  him  and  sealed  a  bill  of 
exception. 

The  court  below,  in  their  charge  to  the  jury,  thus  distinctly 
stated  all  the  facts  of  the  case,  the  points  of  law  raised  upon  them, 
and  their  opinion : 

"  It  is  not  disputed  that  the  plaintiffs  erected  the  buildings  on  a 
contract,  either  written  or  verbal,  with  the  defendant ;  nor  is  there 
any  dispute  as  to  the  amount  of  plaintiffs'  claim ;  nor  is  it  disputed 
that  when  the  lien  was  filed  by  plaintiffs,  the  two  tenements  had 
become  the  property  of  two  persons,  by  purchase  from  the  de- 
fendant, to  wit:  that  one  of  them,  then  and  now,  is  the  property 
of  Washington  Richards,  and  the  other  of  James  M'Turk.  But 
it  is  objected  by  the  defendant,  who  defends  in  fact  for  the  pur- 
chasers, that  this  lien  has  not  been  entered  according  to  law,  not 
having  been  entered  against  the  owners  and  contractors,  and  the 
scire  facias  having  issued  jointly  against  two  several  houses,  own- 
ed in  severally  by  different  persons. 

The  first  question  which  arises  in  examining  this  point  of  defence 
is,  whether  the  Act  of  Assembly  required  the  names  of  the  owners 
at  the  time  the  lien  is  filed  to  be  made  parties,  or  has  reference 
only  to  the  owner  at  the  time  the  building  was  commenced.  This 
point  has  been  reserved  by  the  court,  as  there  is  no  dispute  who 
were  the  owners  at  the  time  of  the  lien  filed ;  and  for  the  purpose 
therefore  of  settling  the  other  questions  of  fact  arising  in  the  case, 
the  court  instruct  you  (for  the  purposes  of  this  case)  that  the 
plaintiff  is  not  bound  to  look  to  any  changes  of  ownership  which 
have  been  made  since  he  contracted  to  erect  these  buildings  and 
began  the  work,  nor  need  such  owners  be  parties  to  the  scire  facias 
or  lien  filed. 

The  defendant,  Jones,  purchased  the  lot  on  which  the  building 
is  erected  from  James  M'Turk  by  article  of  agreement,  and  took 
possession  of  the  property  in  August  1838.  On  the  1st  of  Sep- 
tember following  he  entered  into  an  article  of  agreement  with 
Washington  Richards  to  sell  him  the  northern  half  of  the  lot,  and 
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to  erect  a  two-story  house  thereon,  (dimensions  not  stated),  to  be 
finished  by  the  1st  of  December.  But  the  plaintiffs  contend  that 
the  building  was  commenced  and  one  contract  made  with  them  to 
find  timber  and  erect  the  whole  by  Jones,  while  he  was  owner  of 
the  whole,  and  before  the  contract  to  sell  to  Richards ;  and  that  at 
the  time  of  their  entering  into  the  contract  with  Jones  and  com- 
mencing the  building,  Jones  was  the  sole  owner  in  fact  of  the 
buildings  to  be  erected,  or  of  the  ground  on  which  they  were  to 
be  erected.  This  is  denied  by  the  defendant,  and  is  a  fact  for  you 
to  decide.  If  Richards,  at  the  time  of  the  commencement  of  the 
buildings  under  the  contract  with  the  plaintiffs,  was  owner  of  one 
lot,  then  it  is  admitted  that  the  claims  are  not  legally  filed,  as  the 
proper  parties  are  not  on  the  record,  and  a  joint  lien  could  not  be 
filed  against  the  houses  of  two  different  owners,  although  the  houses 
are  two  tenements  under  one  roof,  or  one  building  divided  into  two 
houses.  If  you  find  this  to  be  the  case,  your  verdict  should  be  for 
the  defendant.  If,  on  the  contrary,  this  contract  was  made  by 
Jones  with  plaintiffs,  and  the  work  begun  while  Jones  was  the 
sole  owner  or  reputed  owner,  you  will  find  for  the  plaintiffs,  un- 
less their  claim  should  be  defeated  on  some  one  of  the  grounds 
hereafter  to  be  mentioned,  which  you  will  then  have  to  consider. 

The  defendant  objects  that  this  is  a  joint  claim  for  materials 
found  and  labour  done ;  and  that  though  the  work  was  not  finished 
till  within  six  months  before  the  lien  filed,  yet  it  does  not  appear 
but  that  the  materials  furnished  had  been  furnished  long  before, 
and  the  Act  requires  that  the  lien  for  materials  be  filed  within  six 
months  after  they  are  furnished.  But  the  plaintiffs,  by  one  con- 
tract, agreed  to  furnish  materials  and  do  the  work,  and  iTyou  be- 
lieve the~witnesses,  the  very  last  things  done  were  hanging  doors, 
putting  on  hinges  and  locks,  &c. ;  so  that  the  furnishing  materials 
was  cotemporaneous  with  doing  the  work,  and  was  not  ended  till 
the  completion  of  the  work.  If  so,  this  point  of  defence  will  not 
be  sustained. 

Another  ground  of  defence  is,  that  plaintiffs  took  defendant's 
note  "  in  full"  of  his  demand,  and  therefore  the  debt  was  satisfied 
and  the  lien  gone.  But  it  has  been  decided  that  taking  the  note 
of  the  owner  for  the  balance  due  does  not  take  away  the  lien  of 
plaintiffs.  The  debt  of  the  owner  for  the  building  is  not  thereby 
extinguished,  although  the  note  be  receipted  as  "  in  full"  of  the 
bill.  If  the  note  of  a  third  person  had  been  taken  in  satisfaction 
of  the  debt,  this  would  have  amounted  to  a  payment  by  agreement 
of  the  parties,  and  the  defendant  would  have  been  paid,  and  of 
course  the  lien  gone.  But  taking  defendant's  own  note  on  settling 
the  balance,  is  not  such  a  satisfaction,  although  the  receipt  on  the 
bill  states  the  note  to  be  in  full  of  the  bill. 

Another  point  of  defence  has  also  been  made  as  regards  the 
house  sold  to  M'Turk  in  the  fall  of  1839,  shortly  before  or  about 
the  time  the  plaintiffs'  lien  was  filed.  It  is  contended  that  one  of 
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the  plaintiffs  was  present  at  the  public  vendue  of  this  house,  and 
gave  no  notice  of  his  claim,  but  encouraged  persons  to  bid  for  the 
property.  It  is  true  that  if  a  person  having  a  title  or  claim  to 
property  encourages  another  to  buy  and  pay  full  value  for  the 
property  without  disclosing  the  claim,  he  will  be  postponed,  as 
such  conduct  is  fraudulent.  It  is  in  evidence  that  one  of  the  plain- 
tiffs was  present  when  the  auctioneer  cried  this  property,  and  said 
that  "  the  work  was  well  done  and  the  materials  good ;"  and  that 
the  purchaser  inquired  of  one  of  the  plaintiffs,  before  he  purchased, 
whether  they  held  any  claim  on  the  property,  and  that  he  was 
told  that  they  did.  It  is  for  you  to  say  upon  the  evidence,  whe- 
ther they  concealed  their  claim  and  encouraged  the  purchaser  to 
buy,  or  whether,  when  inquired  of  respecting  it,  they  announced 
their  intention  of  claiming  their  lien. 

Another  objection  has  been  made  that  the  lien  should  have  been 
filed  both  against  the  owner  and  contractor;  but  suppose  there  is 
no  contractor,  or  that  the  owner  is  the  contractor,  or  the  plaintiffs 
themselves  the  contractors  with  the  owner,  as  is  contended  here, 
should  the  plaintiffs  have  no  lien  if  the  owner  be  contractor  ?  Or, 
if  they  contract  with  the  owner  themselves,  should  they  name 
themselves  as  defendants  as  well  as  plaintiffs  ?  The  absurdity  in- 
volved is  a  sufficient  answer  to  the  point,  as  it  is  not  pretended 
there  are  any  other  contractors  about  the  building  than  the  plain- 
tiffs and  the  defendant  himself." 

The  jury  having  rendered  a  verdict  for  plaintiff,  the  point  re- 
served by  the  court  was  argued  by  counsel  before  the  whole  court. 
The  jury  having  found  for  plaintiff  on  the  facts  submitted,  have 
found  that  the  defendant  Jones  was  the  owner  of  the  property 
when  he  agreed  to  put  up  this  building  and  commenced  to  erect 
it.  That  this  building  was  divided  into  two  separate  tenements 
and  sold  to  two  several  purchasers  before  the  plaintiffs  entered 
their  lien,  (of  which  fact  the  plaintiffs  were  cognizant),  is  admitted 
by  the  case.  The  question  reserved  then  is,  were  the  plaintiffs 
bound  to  make  the  alienees  of  defendant,  (or  in  other  words,  the 
owners  at  the  time  the  lien  was  filed),  parties  to  the  proceedings  ? 
The  court  are  of  opinion  the  lien  was  well  filed,  and  that  the  plain- 
tiffs were  not  bound  to  make  those  alienees  parties.  The  law  re- 
quires the  scire  facias  to  be  served  on  the  person  who  holds  or 
occupies  the  building.  This  was  intended  for  notice  to  all  persons 
interested  by  after-contract  who  may  come  in  and  defend,  though 
not  originally  parties  to  the  suit.  Let  judgment  be  entered  on  the 
verdict  for  the  plaintiffs. 

Errors  assigned : 

1.  The  court  erred  in  permitting  the  bill  of  measurement  proved 
by  James  Sterret  to  be  given  in  evidence,  it  differing  from  the  one 
filed. 

2.  In  rejecting  James  M'Turk,  who  was  offered  specially  in  re- 
ference to  the  house  of  W.  Richards. 
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3.  In  instructing  the  jury  that  the  plaintiff  was  not  bound  to 
look  to  any  change  of  ownership  since  he  contracted  to  erect  those 
buildings  and  began  the  work ;  nor  need  such  owners  be  parties 
to  the  scire  facias. 

4.  In  instructing  them  that  if  this  contract  was  made  by  Jones 
with  plaintiffs,  and  the  work  begun  while  Jones  was  the  sole  owner 
or  reputed  owner,  they  ^should  find  for  the  plaintiffs,  unless,  &c. 

5.  In  assuming  as  matter  of  fact  that  the  plaintiffs,  by  one  con- 
tract, agreed  to  furnish  materials  and  do  the  work,  and  that  the 
furnishing  materials  was  cotemporaneous  with  doing  the  work, 
and  was  not  ended  till  the  completion  of  the  work. 

6.  In  instructing  the  jury  that  taking  the  note  of  the  defendant, 
and  giving  a  receipt  at  the  foot  of  the  bill  in  full,  was  not  an  ex- 
tinguishment of  the  plaintiff's  claim  against  the  building ;  and  that 
taking  the  defendant's  own  note  on  settling  the  balance  was  not 
such  a  satisfaction  as  took  away  the  right  to  file  a  lien,  although 
the  receipt  on  the  bill  stated  the  note  to  be  in  full  of  the  bill. 

7.  In  their  instruction  to  the  jury  in  reference  to  the  legal  and 
equitable  effect  of  the  plaintiffs,  or  one  of  them,  being  present  at 
the  sale  of  the  house  to  M'Turk,  encouraging  bidders,  and  giving 
no  notice  of  their  claim ;  and  in  not  instructing  the  jury  that  if 
they  believed  the  fact  of  plaintiffs'  presence  at  the  sale,  and  silence 
as  to  their  claim,  they  could  not  recover. 

8.  In  not  instructing  the  jury,  as  contended  for  by  the  defendant, 
that  the  claim  should  have  been  filed  against  the  owner  and  con- 
tractor ;  and  that  if  they  believed  the  evidence  in  this  case,  it  was 
not  so  filed. 

9.  In  their  opinion  on  the  point  reserved,  that  the  lien  was  "  well 
filed,"  and  that  the  plaintiffs  were  not  bound  to  make  the  alienees 
(the  owners  at  the  time  of  the  lien  filed)  parties  of  record. 

10.  In  sustaining  a  joint  scire  facias  against  two  claims  entered 
against  the  several  buildings. 

11.  In  rendering  judgment  on  the  verdict. 

Hamilton,  for  plaintiff  in  error.  It  is  one  of  the  first  principles 
of  evidence  that  the  probata  must  agree  with  the  allegata.  Here 
the  allegation  of  the  plaintiffs  was  that  the  work  was  done  for  a 
special  contract  price,  and  the  evidence  was  to  support  a  quantum 
meruit.  6  Serg.  4*  Rawle  521 ;  3  Stark.  Ev.  1531,  1544.  The 
witness  offered  was  not  interested,  because  he  was  not  a  party  and 
could  not  be  affected  by  the  verdict  or  judgment.  Tenants  in 
common  may  be  witnesses  for  each  other.  7  Serg.  4*  Rawle  194; 
4  Yeates  420  ;  17  Serg.  $  Rawle  163 ;  3  Term  Rep.  27;  4  Watts 
62,  69.  The  Act  of  16th  of  June  1836,  section  11,  requires  that 
the  claim  be  filed  against  the  owner :  which  plainly  indicates  that 
he  must  be  owner  when  the  lien  is  filed.  The  object  is  to  give 
notice  to  the  person  who  is  interested,  and  not  to  one  who  was 
once  the  owner,  but  whose  interest  has  ceased.  5  Whart.  366. 
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Whether  the  note  was  received  in  payment  and  satisfaction,  was 
matter  of  fact  which  should  have  been  submitted  to  the  jury.  15 
Serg.  4"  Rawle  163.  This  scire  facias  cannot  be  maintained,  for 
the  lien  is  clearly  a  joint  one  against  two  tenements,  claiming  a 
distinct  amount  against  each  ;  and  if  there  be  a  recovery  at  all,  it 
can  only  be  a  joint  amount  against  both.  2  Whart.  193. 

Williamson,  contra.  The  witness  had  a  direct  interest  in  the 
result :  it  is  begging  the  question  to  say  that  he  will  not  be  bound 
by  the  verdict.  There  is  no  indication  given  by  the  Act  what 
owner  is  meant,  and  as  a  question  of  expediency  and  propriety,  it 
should  be  the  person  who  built  the  house.  5  Rawle  248.  That  the 
scire  facias  was  joint  can  only  be  taken  advantage  of  by  plea  in 
abatement ;  there  was  in  fact  but  one  building,  although  two 
tenements,  and  the  jury  so  decided. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  exceptions  to  evidence  are  unfounded.  The 
measurement  of  the  work  proved  by  Sterret,  was  competent, 
though  different  from  the  claim  filed,  inasmuch  as  the  plaintiff 
could  recover  no  more  than  the  amount  specified  against  a  pur- 
chaser :  and  M'Turk  was  interested,  because  he  was  the  terre- 
tenant  of  one  of  the  houses  sought  to  be  affected  by  the  judgment. 

The  direction  that  a  claimant  is  not  bound  to  file  against  one 
who  was  not  the  owner  when  the  building  was  commenced,  is  not 
erroneous.  The  Act  of  1803  provided  for  debts  contracted  by  the 
owner,  and  consequently  by  him  who  was  owner  when  the  work 
or  material  was  ordered.  That  Act  was  superseded,  not  to  change 
this  provision,  but  to  provide  for  cases  in  which  the  debt  has  been 
incurred,  not  by  the  owner,  but  by  a  builder  or  contractor.  Still, 
where  the  owner  is  himself  the  builder,  the  claim  must  be  filed 
against  him,  as  the  person  known  to  the  creditor,  and  not  his 
unknown  successor  in  the  title.  Though  a  subsequent  terre-tenant 
has  intervened,  the  claim  is  necessarily  to  be  filed  against  his  pre- 
decessor ;  and  why  should  there  be  another  rule  for  a  debt  incurred 
by  a  contractor  ?  As  there  is  no  reason  for  a  difference,  I  take  it, 
the  name  of  the  original  owner  may  safely  be  used.  But  as  the 
claim  is  against  the  building  instead  of  the  person,  and  as  the  name 
is  only  a  circumstance  of  description  to  specify  the  property  and 
give  notice  to  purchasers,  entire  accuracy  in  regard  to  the  owner- 
ship may  not  be  indispensable;  the  more  so,  as  the  statute 
expressly  requires  no  more  than  the  name  of  the  reputed  owner, 
and  it  might  be  sufficient  to  file  it  against  the  past,  or  the  present 
one.  It  is  certain,  however,  that  the  name  of  the  owner  when  the 
building  was  commenced,  satisfies  the  requirement  of  the  law.  A 
creditor  may  have  occasion  to  file  one  claim  against  several  houses, 
apportioning  to  each  its  part  of  the  general  burthen ;  and  how 
would  he  be  able  to  dispose  of  the  names  of  intervening  purchasers 
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of  separate  interests  ?  He  ought  not  to  be  charged,  in  such  a 
case,  with  the  difficulty  of  discriminating ;  nor  could  he,  perhaps, 
discriminate,  for  where  the  claim  is  a  joint  one,  the  ownership 
ought  to  be  joint.  But  having  filed  his  claim  against  the  original 
owner,  the  scire  facias  must  conform  to  it;  nor  is  there  a  provi- 
sion for  bringing  in  a  purchaser  as  a  terre-tenant.  In  Anshutz  v. 
M'Clelland,  (5  Watts  487),  a  scire  facias  was  held  to  lie  against  a 
lessee  for  years  only  when  the  claim  has  been  filed  against  him  as 
the  person  who  employed  the  claimant.  This,  too,  shows  that  the 
tenant  of  the  freehold  at  the  filing  of  the  claim,  is  not  necessarily 
the  person  to  be  named. 

There  was  an  apparent  scarcity  of  evidence  to  fix  the  time 
when  the  materials  were  delivered ;  but  it  was  ruled  that  it  might 
be  supplied  by  the  evidence  to  fix  the  time  when  the  work  was 
done ;  and  we  think  the  matter  was  properly  left  on  that  footing  to 
the  jury. 

But  it  was  ruled  that  the  acceptance  of  the  owner's  note  in  full 
of  the  bill  did  not  discharge  the  building.  It  was  determined  in 
Hart  v.  Boiler,  (15  Serg.  fy  Rawle  162),  that  a  new  note,  without 
a  fresh  consideration,  is  not  satisfaction  of  a  preceding  one,  unless 
it  has  been  accepted  as  such ;  of  which,  where  there  is  evidence 
to  raise  the  question,  it  is  the  business  of  the  jury  to  judge,  inso- 
much that  it  is  error  to  withdraw  the  decision  of  it  from  them ; 
and  such  is  the  result  of  all  the  cases.  Then  if  a  note  may  be 
thus  discharged,  so  may  any  other  simple  contract  debt;  and 
if  the  bill  was  agreed  to  be  paid,  in  this  instance,  by  the  owner's 
note,  there  was  an  end  of  it  as  a  foundation  of  claim  against 
the  property.  It  is  true  that  in  Kinsley  v.  Buchanan,  (5  Watts 
118)j  the  acceptance  of  a  note  without  an  express  stipulation,  was 
not  deemed  a  relinquishment  of  such  a  lien ;  and  it  is  also  true  that 
a  change  in  the  form  of  the  personal  security,  will  not,  of  itself, 
found  a  presumption  that  the  note  was  received  as  an  equivalent 
for  the  security  afforded  by  the  person  and  property  together. 
The  presumption  is  that  a  larger  security  is  not  exchanged  for  a 
smaller  one,  but  the  creditor  may  nevertheless  choose  the  smaller, 
when,  for  instance,  it  is  in  a  more  marketable  form ;  and  of  the 
evidence  of  choice  the  jury  are  to  judge.  By  the  receipt  at  the 
foot  of  the  bill,  it  appeared  that  the  plaintiff  had  accepted  the 
owner's  note  "  in  full  of  the  above ;"  which  certainly  was  evi- 
dence to  rebut  the  presumption,  and  ought  to  have  been  left  to  the 
jury. 

Whether  one  of  the  plaintiffs  who  was  present  when  the  pro- 
perty was  subsequently  sold,  had  encouraged  a  bidder  who  pur- 
chased and  is  now  a  party  in  interest,  was  properly  submitted  as 
a  question  of  fact.  The  claim  might  have  been  postponed  by  posi- 
tive encouragement ;  but  a  mere  omission  to  proclaim  it  when  the 
plaintiff  had  given  all  the  notice  of  it  which  the  law  required, 
would  not  have  had  the  same  effect.  The  claimant  merely  said 
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the  work  was  well  done ;  and  this,  if  said  with  truth,  was  no  more 
than  he  had  a  right  to  say.  But  it  was  also  in  evidence  that  the 
claim  had  been  positively  asserted. 

In  a  case  like  this,  where  the  claimants  were  themselves  the 
contractors,  it  is  not  easy  to  comprehend  the  prayer  for  direction, 
that  a  claim  can  be  filed  only  against  the  claimant  and  the  con- 
tractor together.  If  it  be  meant  to  show  that  the  plaintiffs  had 
no  right  to  file  a  claim  at  all,  it  was  properly  put ;  for  it  is  he  who 
has  found  the  labour  or  material,  and  not  he  who  has  ordered  it, 
that  is  entitled  to  the  lien.  Were  the  contractor,  as  well  as  the 
mechanic  or  material  men,  allowed  to  file,  there  might  be  double 
liens  and  possibly  double  recoveries,  which  the  law  does  not  tole- 
rate. By  reason  of  the  novelty  of  the  subject,  it  happened  that 
the  first  act  fell  short  of  the  object  in  omitting  to  secure  those 
who,  bargaining  with  a  middleman,  had  not  an  opportunity  to 
secure  themselves,  (Serg.  on  Mech.  Liens  2),  in  consequence  of 
which  it  was  displaced  by  the  Act  of  1806,  which  provided  for 
those  who  directly  furnished  materials  and  labour,  and  not  for  the 
middleman,  who  took  his  own  security  and  furnished  nothing  but 
his  superintendence  and  skill  as  an  undertaker.  Indeed  so  differ- 
ent is  his  position  as  a  contractor,  from  that  of  a  claimant,  that 
his  name  is  required  to  be  inserted  in  the  claim  as  a  respondent. 
The  plaintiffs,  therefore,  had  no  right  to  file  for  anything  furnished 
pursuant  to  their  contract  as  undertakers ;  though  they  might 
have  done  so  for  any  additional  work  or  materials  directly  fur- 
nished by  themselves. 

The  remaining  point  is  disposed  of  by  Barnes  v.  Wright,  (2 
Whart.  193),  in  which  it  was  ruled  that  one  scire  facias  cannot 
be  maintained  for  a  claim  apportioned  among  several  houses.  The 
object  of  the  present  w,rit  is  to  have  joint  execution  of  an  appor- 
tioned lien  on  distinct  dwellings ;  and  had  there  been  a  demurrer, 
or  motion  in  arrest  of  judgment,  it  must  have  prevailed.  Even 
now,  the  want  of  a  cause  of  action  is  assignable  for  error ;  and 
the  judgment  might  be  reversed  for  that  alone. 

Judgment  reversed. 
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Singer  against  M'Cormick. 

Faithful  service  is  a  condition  precedent  to  the  right  of  a  servant  to  recover 
wages ;  misconduct  inconsistent  with  the  relation  of  master  and  servant  will  jus- 
tify the  master  in  putting  an  end  to  the  contract  of  service  at  any  time. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  for  money  had  and  received  by 
Pollard  M'Cormick  and  Alexander  Brackenridge,  trading  in  the 
name  of  M'Cormick  &  Co.,  against  Samuel  Singer. 

On  the  trial  it  appeared  that  the  defendant  had  been  a  clerk  or 
book-keeper  in  the  employment  of  the  plaintiffs  (who  were  manu- 
facturers and  venders  of  cotton  goods)  for  several  years,  at  a  stipu- 
lated salary  of  $1000  per  annum;  that  he  was  discharged  abrupt- 
ly, and  without  notice,  about  the  middle  of  the  year,  and  that  at 
the  time  of  his  discharge  he  had  received  the  sum  of  $300,  or 
thereabouts,  beyond  the  amount  of  his  salary,  computed  up  to  the 
time  of  his  discharge.  The  defendant  contended  that  as  he  had 
been  thrown  out  of  employment  in  the  midst  of  his  term,  without 
notice,  and,  as  he  alleged,  without  sufficient  cause,  he  was  enti- 
tled to  recover  the  balance  of  his  salary  for  the  then  current  year, 
and  ought  to  be  permitted  to  set  it  off  in  this  action. 

Mr  Brackenridge,  one  of  the  plaintiffs,  was  called  as  a  witness 
by  the  defendant,  and  testified  as  follows : 

"  I  was  a  member  of  the  firm  of  M'Cormick  &  Co. ;  I  was  the 
Co.,  and  continued  to  be  a  member  thereof  until  after  Singer's 
discharge.  I  employed  Singer,  by  request  of  M'Cormick,  at 
81000  per  year.  I  was  totally  indefinite  as  to  the  time.  I  never 
made  any  complaints  as  to  Singer's  accuracy  as  a  clerk.  I  do  not 
recollect  of  finding  any  default  in  Singer  as  relates  tp  keeping  the 
books,  except  in  one  instance,  and  that  related  to  myself.  As  to 
the  erasures,  the  case  was  this  :  I  had  never  turned  my  attention 
to  the  entries  until  a  circumstance  that  occurred  shortly  previous 
to  our  dissolution.  I  then  had  my  attention  called  to  them,  for 
reasons  which  I  considered  satisfactory  to  my  mind.  I  called 
Singer's  attention  to  M'Cormick's  account  and  my  own ;  hand- 
ed nim  an  article  of  agreement  between  M'Cormick  and  my- 
self, embracing  a  very  material  item  in  those  accounts,  stated  tp 
him  that  his  blending  the  transactions  of  that  agreement  in  post- 
ing amongst  the  private  accounts,  was  calculated  to  do  me  injus- 
tice, and  I  requested  him,  as  the  book-keeper  of  the  house,  to  look 
at  the  article  and  re-state  the  accounts  if  he  thought  it  proper 
to  do  so.  Singer  informed  me  the  next  morning  that  he  had 
IV.  —  34  x 
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examined  the  article,  that  he  was  satisfied  the  posting  was  incor- 
rect, and  he  had  altered  it  accordingly.  He  had  merely  separated 
them  in  the  posting,  without  making  any  difference  in  the  general 
result.  M'Cormick  thought  otherwise,  and  discharged  Singer. 
Before  Singer's  discharge,  a  few  days  after  the  alteration,  M'Cor- 
mick expostulated  with  me  on  the  subject  in  the  presence  of 
Singer.  He  objected,  censured — I  insisted  it  was  right.  Singer 
stated  in  the  presence  of  us  both  that  no  alteration  had  been 
made  in  the  original  entries ;  that  they  were  there ;  would  speak 
for  themselves,  and  would  test  the  correctness  of  the  posting. 
There  had  been  no  previous  altercation  or  difficulty  about  it,  nor 
did  I  anticipate  any  when  I  directed  the  alteration  to  be  made. 
I  considered  that  everything  arising  under  that  article  should 
be  kept  separate  from  our  private  accounts.  I  was  not  consulted 
about  Singer's  discharge,  or  advised  of  it,  until  after  it  had  occur- 
red. He  was  discharged  suddenly." 

The  court  below  (Shaler,  President,)  was  of  opinion  that  the 
conduct  of  the  defendant  was  inconsistent  with  his  duty,  and  such 
as  justified  his  discharge.  Verdict  and  judgment  were  rendered 
for  the  plaintiffs. 

Wylie  and  Williams,  for  plaintiff  in  error.  The  case  is  simply 
this :  One  partner  discovers  an  error  in  the  posting  of  their  ac- 
counts, growing  out  of  the  contract  of  partnership ;  and  he  puts 
the  contract  into  the  hands  of  the  book-keeper  to  enable  him  to 
make  the  correction  in  conformity  to  the  agreement,  and  it  is  done ; 
and,  as  we  say,  rightly  done,  and  for  this  the  other  partner  dis- 
charges him.  Clearly,  it  is  not  good  cause  for  dismissing  a  ser- 
vant because  he  corrects  an  error  by  the  order  of  one  who  has  a 
right  to  command  him. 

Findlay,  contra.  If,  in  a  matter  of  accounts  affecting  the  interests 
of  the  individual  partners,  a  book-keeper  makes  an  erasure  in  the 
books  of  the  firm  under  the  direction  of  one  partner  without  the 
knowledge  of  the  other,  it  is  an  act  of  bad  faith,  which  justifies 
his  discharge.  It  is  not  sufficient  that  the  leger  alone  was  altered 
and  that  the  day-book  would  show  the  original  entries ;  it  is  not 
the  amount  of  injury  done,  but  the  character  of  it,  which  shows 
that  the  clerk  was  not  a  person  in  whom  confidence  could  be 
reposed. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Assuming  that  the  effect  of  the  agreement  was  to 
create  a  hiring  for  a  year,  has  there  been  such  misconduct  on  the 
part  of  the  servant  as  will  justify  the  master  in  dismissing  him 
from  his  service  before  the  termination  of  the  contract  ?  Faithful 
service  is  a  condition  precedent  to  the  right  of  wages,  and  where 
there  is  any  misconduct  inconsistent  with  the  relation  of  master 
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and  servant,  the  former  has  an  undoubted  right,  at  any  time,  to 
put  an  end  to  the  contract.  Libhart  v.  Wood,  (1  Watts  4*  Serg. 
266).  But  if  the  dismissal  be  unjust,  and  without  cause,  the  mas- 
ter cannot,  by  his  wrongful  discharge,  prevent  the  servant  from 
receiving  compensation,  not  only  for  services  rendered,  but  also 
the  wages  he  would  have  earned  had  the  contract  continued  in 
full  force.  The  case  was  this :  An  erasure  was  made  by  the 
defendant,  who  was  the  book-keeper  of  the  firm  of  M'Cormick  & 
Brackenridge,  at  the  request  and  by  the  order  of  the  latter,  in  a 
private  account  between  him  and  his  partner.  The  erasure  was 
made  by  an  entire  obliteration  of  the  entries  in  the  leger,  without 
the  consent  or  knowledge  of  M'Cormick,  in  a  matter  which  the 
partner  ordering  the  alteration  supposed,  whether  erroneously  or 
not,  had  a  direct  bearing  on  their  contract.  For  this  the  defend- 
ant was  discharged  from  his  employment,  and  the  question  is,  whe- 
ther there  was  sufficient  cause. 

Whether  one  of  two  partners  has  authority  to  direct  the  cor- 
rection of  an  error  in  the  posting  of  the  books  of  the  partnership, 
it  is  unnecessary  to  decide.  In  an  immaterial  matter,  it  is  possi- 
ble he  may,  although  that  depends  so  much  upon  circumstances 
that  it  is  difficult  to  subject  it  to  the  test  of  any  precise  or  definite 
rule.  It  would,  to  say  the  least  of  it,  be  a  dangerous  experiment, 
and  except  in  a  strong  case,  ought  to  receive  no  countenance  in  a 
court  of  justice.  And  if  injury  should  result  to  the  firm,  the  party 
ordering  it  should  bear  the  loss,  as  it  is  impossible  to  believe  that 
one  partner  is  the  agent  of  the  other  for  any  such  purpose ;  nor 
can  an  authority  be  implied  to  do  an  act  which  is  manifestly 
wrong.  The  servant  would  be  justifiable  in  refusing  to  make  the 
alteration,  particularly  in  the  manner  this  has  been  done,  even  if 
ordered  by  one  or  all  the  parties,  and  if  dismissed  he  would  be 
entitled  to  full  compensation  on  his  contract.  As  between  the 
firm  and  third  persons,  it  is  but  just  that  the  act  of  one,  whether 
expressly  authorized  or  not,  should  bind  all ;  but  an  entirely  dif- 
ferent question  is  presented  in  a  contest  between  the  partners 
themselves,  where  loss  accrues  to  the  firm  in  consequence  of  an 
erasure,  or  improper  obliteration  of  the  books.  But  however  this 
may  be,  it  strikes  me  that  this  is  a  case  without  any  great  diffi- 
culty. The  condition  on  which  the  right  to  wages  depends,,  is 
fidelity  not  to  one  but  to  every  member  of  the  firm ;  and  can  this 
with  truth  be  affirmed  of  a  servant  who  undertakes  to  obey  the 
directions  of  one  which  he  knows  are  to  the  manifest  prejudice  of 
the  other.  And  this  is  the  predicament  in  which,  for  some  unex- 
plained reason,  the  defendant  has  placed  himself.  It  cannot  be 
denied  but  that  M'Cormick  had  a  just  right  to  complain  of  the 
conduct  of  every  person  engaged  in  the  transaction.  It  was  un- 
derstood that  the  entry,  in  some  manner,  had  a  bearing  on  the 
construction  of  the  contract  between  the  partners.  Of  this  the 
defendant  was  not  ignorant,  for  he  was  informed  of  it  at  the  time 
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by  Brackenridge ;  and  yet,  without  informing  M'Cormick  that 
any  exception  was  taken  to  the  entry,  he  ventures  to  make  the 
alteration  by  an  entire  obliteration  of  the  entries  previously  made 
by  himself  in  the  regular  course  of  business.  After  this  unau- 
thorized act,  to  call  it  by  no  harsher  name,  what  confidence  could 
M'Cormick  repose  in  the  fidelity  of  the  clerk,  or  how  could  he 
expect  that  his  interest  would  weigh  a  feather  in  opposition  to  the 
wishes  of  his  partner,  who  had  acquired,  in  some  manner,  an 
improper  control  over  their  common  agent?  It  would  be  little  to 
the  purpose,  even  if,  as  is  alleged,  the  correction  was  an  immate- 
rial one ;  but  what  evidence  have  we  of  this  allegation  ?  Mr 
Brackenridge  did  not  so  deem  it ;  otherwise  it  would  be  difficult 
to  account  for  his  conduct ;  and  besides,  whether  the  allegation 
be  true  or  not,  it  is  impossible  now  to  ascertain,  as  the  erasure 
has  been  so  made  as  most  effectually  to  conceal  the  matter  which 
the  party,  we  may  infer,  felt  interested  to  suppress. 

The  unpleasant  situation  of  the  defendant,  standing  between 
the  conflicting  interest  of  his  employers,  has  been  urged  in  his 
favour.  But  the  path  of  duty  was  so  plain,  that  it  is  difficult  to 
believe  that  the  defendant  erred  through  ignorance,  even  if  so 
flimsy  a  pretext  would  excuse  the  act.  He  must  have  known  that 
it  would  be  improper  to  make  an  alteration  in  the  books  without 
informing  M'Cormick;  nor  can  we  believe  that  Brackenridge 
could  have  desired  that  it  should  be  done;  and  if  he  gave  such 
directions,  it  was  clearly  the  duty  of  the  defendant,  upon  every 
principle  of  honesty  and  fair  dealing,  whatever  might  have  been 
the  consequence  to  himself,  to  disobey  the  order.  And  had  he 
thought  proper  to  pursue  this  course,  he  would  have  entitled  him- 
self to  the  full  benefit  of  his  contract.  No  person  is  bound  to 
obey  an  order,  come  from  what  quarter  it  may,  to  do  an  act  con- 
trary to  his  duty ;  nor  can  he  justify  himself  by  such  an  order, 
where  it  affects  the  rights  of  others.  The  law  never  justifies  a 
wrong,  and  although  in  some  cases  it  may  be  good  between  them- 
selves, it  can  in  no  case  be  permitted  to  operate  to  the  injury  of 
others.  However  it  may  be  as  between  Brackenridge  and  the 
defendant,  yet  it  cannot  be  allowed  to  injure  M'Cormick.  The 
argument  is,  that  one  of  two  partners  has  authority  to  direct  the 
correction  of  an  error  in  the  posting  of  the  books,  that  the  assent 
of  the  other  partner  is  to  be  presumed,  unless  his  dissent  has  been 
previously  expressed,  and  that  by  consequence  obedience  of  such 
direction  would  not  be  a  sufficient  ground  of  discharge. 

Now  admitting  this  to  be  true  as  a  general  proposition,  yet  I 
know  of  no  such  principle,  either  of  law  or  common  reason,  on 
which  we  can  presume  an  authority  to  one  partner  to  alter  the 
books  of  the  firm  to  the  prejudice  of  the  rights  of  his  co-partner. 
No  man  in  his  senses  would  give  such  a  power,  nor  can  one  be 
presumed.  So  far  from  such  an  authority  being  presumed,  as  an 
implied  power,  it  would  require  the  strongest  evidence  to  induce 
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the  belief  that  such  a  power  was  ever  intended  to  be  conferred. 
For  it  would  be  most  unreasonable  to  suppose  that  one  partner 
was  the  agent  of  the  other  for  any  such  purpose,  although  he  is 
his  agent  for  those  matters  which  come  within  the  scope  of  the 
partnership,  particularly  as  between  the  firm  and  third  persons ;  a 
distinction  which  must  be  constantly  kept  in  mind.  If  Bracken- 
ridge  himself  had  no  right  to  make  the  erasure,  of  which  there 
can  be  no  doubt,  he  cannot  communicate  the  right  to  the  defend- 
ant, who  was  the  agent  of  both.  There  is,  therefore,  no  justifica- 
tion to  the  defendant,  arising  from  the  fact  that  he  obeyed  the  di- 
rection of  one  of  the  firm,  which,  as  has  been  shown,  it  was  his 
duty  to  disregard.  The  defendant  would  seem  to  have  been  dis- 
missed with  the  assent  of  Brackenridge ;  but  without  his  consent, 
M'Cormick,  we  think,  was  perfectly  justifiable  in  discharging  him 
from  the  service  of  the  firm ;  for  each  has  a  right  to  the  utmost 
good  faith  in  their  agents.  Under  the  circumstances  disclosed 
by  the  evidence,  M'Cormick  could  have  no  confidence  in  the  fidelity 
of  the  defendant,  particularly  when  his  interest  clashed  with  that 
of  his  partner. 

We  do  not  feel  the  force  of  the  distinction  which  has  been 
urged,  between  an  alteration  of  the  original  entries  and  the  alter- 
ation of  the  posting  in  the  leger.  It  may  be,  that  the  one  may  be 
more  injurious  than  the  other;  but  it  is  not  the  amount  of  the 
injury  which  justifies  the  act,  but  it  is  the  improper  conduct  of 
a  common  agent  in  obeying  an  order  by  one  partner  which  inju- 
riously affects  the  rights  of  the  other,  by  which  confidence  in  his 
integrity  and  impartiality  is  justly  impaired. 

Judgment  affirmed. 


Frick  against  Sterrett. 

The  Act  of  1815  on  the  subject  of  the  sale  of  unseated  land  for  the  payment 
of  taxes,  was  designed  to  give  effect  to  the  title  without  regard  to  irregularities 
in  the  mode  of  assessment  or  sale :  and  if  a  surplus  bond  was  given,  although 
for  an  amount  which  did  not  precisely  correspond  with  the  actual  surplus,  it  will 
be  attributed  to  the  mistake  of  the  officer,  and  will  not  vitiate  the  title. 

If  several  unseated  lots  of  ground  be  jointly  assessed  by  the  proper  officer, 
and  the  tax  afterwards  apportioned  among  them  by  the  commissioners,  who  order 
each  to  be  sold  separately,  and  they  are  so  sold,  this  is  hut  an  irregularity  which 
will  not  affect  the  title. 

ERROR  to  the  District  Court  of  Erie  county. 
This  was  an  action  of  ejectment  for  lot  No.  1264  in  the  borough 
of  Erie  by  Henry  Frick  against  James  M.  Sterrett.    The  original 
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title  to  the  lot  was  in  Henry  Frick.  The  defendant  claimed  by 
virtue  of  a  deed  from  the  treasurer  upon  a  sale  for  taxes ;  and  to 
support  it  gave  in  evidence  an  assessment  of  four  lots,  Nos.  1264, 
1267,  1268  and  1910,  in  the  name  of  James  M.  Sterrett,  for  the 
year  1823,  valuation  874,  tax  15  cents :  also  the  unseated  land 
book,  exhibiting  lot  No.  1264  in  the  name  of  James  Sterrett, 
county  tax  of  1822, 3  cents ;  county  tax  of  1823,  3  cents ;  road  tax, 
6  cents  :  also  the  sale  list,  showing  the  sale  of  lot  No.  1264  for  the 
taxes  of  1822, 1823, 12  cents;  costs  83.87;  amount  sold  for  84.81, 
to  James  M.  Sterrett.  The  defendant  also  proved  that  all  the 
records  of  the  commissioners'  office  were  burned  in  March  1823, 
and  that  no  assessment  for  1822  could  be  found.  That  the  un- 
seated land  book  was  kept  in  the  treasurer's  office,  and  the  entries 
therein  made  by  the  treasurer,  from  exonerations  claimed  by  col- 
lectors, and  allowed  by  the  commissioners  for  the  taxes  on  unseat- 
ed lands,  in  their  respective  duplicates,  and  that  it  had  been  the 
general  practice  in  Erie  county  to  assess  seated  and  unseated  lands 
without,  in  the  assessment,  discriminating  the  one  from  the  other, 
(as  was  the  case  of  the  assessment  given  in  evidence,)  and  that 
the  collectors  claimed  and  were  allowed  exonerations  for  such 
unseated  land  tax  as  they  could  not  collect,  and  the  entries  in  the 
unseated  land  book  were  made  from  such  exonerations.  The  de- 
fendant then  proved  that  lot  No.  1264  was  unseated  in  1822, 1823, 
and  for  many  years  after,  and  gave  in  evidence  a  deed  from  the 
treasurer  of  Erie  county  to  James  M.  Sterrett  for  lot  No.  1264, 
dated  the  3d  of  August  1824 ;  tax  12  cents ;  costs  83.87. 

The  plaintiff  then  proved  by  the  prothonotary  that  he  had  made 
diligent  search  in  his  office  for  a  bond  from  James  M.  Sterrett  for 
the  surplus  of  his  bid  beyond  the  taxes  and  costs  on  the  sale  of 
the  lot  in  controversy,  and  that  there  was  no  such  bond  on  file  or 
to  be  found  in  his  office.  The  plaintiff  also  proved  that  there  were 
no  supervisors  in  the  borough  of  Erie  until  after  their  election 
was  provided  for  by  the  Act  of  the  16th  of  February  1828,  sup- 
plemental to  the  Act  incorporating  said  borough. 

The  defendant's  deed  from  the  treasurer  recited  the  fact  that  a 
surplus  bond  had  been  given  by  the  purchaser. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  the 
recital  in  the  treasurer's  deed  was  not  sufficient  evidence  of  the 
fact  that  a  surplus  bond  was  given,  if  none  such  could  be  found 
filed.  That  there  being  no  law  authorizing  the  assessment  of  a 
road  tax  in  the  borough  of  Erie  at  the  date  of  this  assessment,  the 
surplus  bond  was  for  a  sum  less  than  the  legal  surplus,  and  there- 
fore the  sale  was  void.  That  the  assessment  being  a  joint  one  of 
four  lots,  the  sale  of  this  lot  separately  was  void.  That  unless  the 
lot  was  assessed  and  returned  as  unseated,  the  sale  was  void. 

THOMPSON,  President,  instructed  the  jury  that  the  recital  in  the 
deed  that  a  bond  was  given,  was  sufficient  evidence  of  the  fact  in 
the  absence  of  proof  to  the  contrary ;  and  that  the  bond  could  not 
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be  found  in  the  office,  was  not  sufficient  to  disprove  it ;  that  the 
sale  for  a  county  and  road  tax,  although  the  road  tax  was  illegal, 
was  a  mere  irregularity,  cured  by  the  Act  of  1815  :  that  the  joint 
assessment,  if  the  tax  was  afterwards  apportioned  and  the  lot  sold 
separately,  did  not  affect  the  title ;  that  the  evidence  was  sufficient 
to  give  the  lot  the  denomination  of  unseated  land,  so  as  to  justify 
the  sale  of  it. 

Babbitt,  for  plaintiff  in  error.  It  is  very  clear  that  this  lot  was 
assessed  with  a  tax  which  was  unauthorized  by  law,  and  sold  for 
the  payment  of  that  tax :  it  follows  necessarily  that  the  surplus 
bond  was  not  given  for  an  amount  equal  to  the  actual  surplus,  and 
therefore  the  sale  was  as  illegal  as  if  made  for  the  payment  of  a 
water  tax  or  any  other  corporation  tax.  The  assessment  was  of 
four  lots  jointly,  lying  in  different  parts  of  the  town,  while  all  the 
sections  of  the  unseated  land  laws  provide  for  the  separate  assess- 
ment and  sale  of  each  tract  or  each  lot ;  and  that  this  is  necessary, 
is  decided  in  9  Watts  319.  The  book  given  in  evidence  was  the 
treasurer's  book,  and  it  did  not  appear  that  this  lot  was  entered  as 
unseated  by  any  competent  authority,  which  is  essential  to  the 
validity  of  the  sale.  3  Watts  260. 

Walker,  contra.  The  proof  was  that  this  lot  was  unseated,  and 
although  the  assessment  may  have  been  irregular,  that  will  not 
vitiate  the  sale ;  for  it  was  the  primary  object  of  the  Act  of  1815 
to  avoid  the  effect  of  such  irregularities  and  to  preserve  the  title. 
1  Watts  4*  Serg.  328,  333.  The  same  remark  may  be  made  with 
regard  to  the  bond,  that  although  it  may  not  have  been  for  the 
exact  amount,  this  irregularity  of  the  officer  or  his  mistake  is  not 
to  be  visited  upon  the  purchaser  who  has  done  all  he  was  bound 
to  do.  9  Watts  156. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  predominant  policy  of  the  legislature  in 
passing  the  Act  of  the  13th  of  March  1815,  for  the  sale  of  unseated 
lands  for  taxes,  seems  to  have  been  to  enable  the  counties  and 
townships  to  raise  a  revenue  for  public  uses,  and  to  this  other 
things  are  made  subservient.  Precise  directions  were  given  as  to 
the  mode  of  assessing,  advertising  and  selling,  and  certain  things  are 
prescribed  to  be  done  by  the  public  officers  in  that  and  other  laws 
on  the  subject,  which  undoubtedly  it  is  their  duty  to  follow ;  but 
as  the  system  was  to  be  carried  on  by  various  county  and  town- 
ship officers,  changed  frequently  by  public  elections  or  appoint- 
ments, and  not  always  conversant  with  the  necessary  modes  of 
carrying  on  complicated  plans  of  taxation  and  sale,  or  sufficiently 
cautious  to  do  it  accurately,  it  was  seen  that  these  directions  were 
not  strictly  pursued,  and  that  loose,  irregular  and  defective  me- 
thods had  been  fallen  upon  in  practice,  often  different  in  different 
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parts  of  the  State.  It  was  determined  therefore  by  the  legislature 
to  yield  to  these  irregularities — to  consider  the  provisions  of  the 
law  as  directory  merely — and  not  to  impair  the  title  of  the  pur- 
chaser on  account  of  the  neglects,  imperfections,  or  malfeasance 
of  the  public  officers  in  the  discharge  of  their  duty,  but  subject 
them  in  one  instance  to  a  penalty.  It  prescribes  therefore  in 
express  and  remarkably  strong  terms,  that  no  alleged  irregularity 
in  the  assessment  process  or  otherwise,  shall  be  construed  or  taken 
to  affect  the  title  of  the  purchaser,  but  the  same  shall  be  declared 
to  be  good  and  legal. 

The  struggle  in  all  these  cases  of  tax  titles  was  an  allegation  of 
irregularity  and  non-compliance  with  the  laws  on  the  one  side,  and 
on  the  other  a  reliance  on  a  substantial  compliance  with  them, 
and  in  their  decisions  courts  were  often  reduced  to  the  necessity 
of  overruling  the  tax  title  merely  on  account  of  some  slight  irregu- 
larity or  deviation  from  the  terms  of  the  law.  From  this  however 
they  were  relieved  by  the  provisions  of  this  overruling  and  sweep- 
ing clause.  Many  hard  cases  have  occurred  under  it;  but  it 
is  one  of  those  instances  in  which  it  is  considered  expedient  that 
individual  mischief  shall  be  submitted  to  in  order  to  carry  out  a 
measure  of  public  policy.  And  it  may  be  further  remarked,  that 
it  throws  on  the  owner  of  unseated  lands  the  exercise  of  vigilance 
in  paying  up  his  taxes  with  regularity  or  redeeming  within  two 
years ;  and  it  is  a  duty  which,  if  he  neglects,  it  is  at  the  peril 
of  having  his  unseated  lands  applied  for  the  purpose  of  defraying 
the  county  and  road  rates  and  levies. 

With  these  principles  in  view,  it  sufficiently  appears  to  us  in 
the  present  case,  that  although  there  have  been  irregularities  in 
the  sale  and  proceedings  now  in  question,  they  do  not  avoid  the 
tax  title,  but  it  remains  in  the  words  of  the  law,  good  and  legal, 
notwithstanding. 

1.  It  is  said,  that  there  being  no  borough  officers  of  the  borough 
of  Erie,  there  was  no  authority  to  lay  the  road  tax  in  1815 :  there- 
fore the  sale  so  far  as  respected  that  tax,  was  void.    And  although 
the  county  tax  was  sufficient  to  authorize  the  sale,  yet  as   the 
bond  was  for  6  cents  less  than  it  ought  to  have  been,  the  purchaser 
has  not  complied  with  the  law  by  giving  a  bond  for  the  whole 
surplus.     It  is  answered,  and  we  think  sufficiently,  that  this  was 
the  error  of  the  borough  officers  or  of  some  of  the  other  authori- 
ties, which  the  purchaser  was  not  bound  to  examine  into.     He 
gave  the  bond  according  to  the  requisition  of  the  officers.     It  is 
such  an  error  of  the  officers  as  will  not  affect  the  purchaser's  title. 
Gibson  v.  Robbins,  (9  Watts  156). 

2.  It  is  alleged  that  four  lots  were  jointly  assessed  and  one  sold. 
This  is  true  in  the  first  instance ;  but  it  appears  by  the  sale  list 
under  the  commissioners'  warrant,  and  the  unseated  land  book, 
that  lot  No.  1264  was  apportioned  to  James  Sterrett  separately, 
and  ordered  to  be  sold.     It  is  true  there  is  here  irregularity — pro- 
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ceedings  not  consistent  throughout  —  but  nothing  more.  The 
assessment  first  made  in  a  lump,  is  afterwards  separated  and 
apportioned,  and  from  that  time  they  are  right  enough. 

3.  Owens  v.  Vanhook,  (3  Watts  260),  is  relied  on  as  deciding, 
that  unless  it  appears  that  the  lot  was  placed  by  the  commission- 
ers on  the  unseated  land  list,  its  being  there  is  without  authority, 
and  it  is  no  evidence  it  was  assessed  as  unseated.  But  in  that 
case  there  was  merely  a  paper  produced  without  date,  in  which 
the  collector  of  the  year  made  a  statement  of  delinquents  from 
whom  he  alleged  he  could  not  collect  the  taxes  charged  to  them, 
and  it  stated  the  lot  to  be  vacant  and  unimproved.  And  in  that 
same  case  there  is  a  distinction  made  where  the  paper  has  been 
given  to  the  commissioners,  because  the  collector  was  exonerated, 
and  they  transferred  the  lot  to  the  list  of  unseated  lands.  Now 
there  were  fair  grounds  to  infer  that  was  the  case  here.  The  lot 
was  charged  in  the  unseated  land  book,  which  it  was  proved  was 
kept  in  the  treasurer's  office,  and  entries  made  by  the  treasurer, 
from  exonerations  claimed  by  collectors  and  allowed  by  the  com- 
missioners for  taxes  on  unseated  lands,  and  that  the  practice  had 
been  accordingly.  Also,  that  the  records  of  the  commissioners' 
office  were  burned  in  March  1823,  and  no  assessment  for  1822 
could  be  found,  and  that  the  lot  was  unseated.  After  a  lapse  of 
time,  a  sale  may  be  supported,  when  the  evidences  of  its  regularity 
are  lost  and  destroyed.  The  unseated  land  book  is  the  usual 
document,  and  from  it  and  the  other  proof  after  such  a  lapse  of 
time  and  destruction  by  fire,  the  usual  course  of  proceedings  may 
be  presumed.  The  mode  of  assessing  unseated  lands  adopted  may 
be  considered  as  irregular,  though  ordinarily  practised  in  this 
county,  but  it  is  one  which  the  Act  of  Assembly  cures. 

Judgment  affirmed. 


Insurance  Company  against  Seitz. 

Defects  in  a  declaration  such  as  may  be  taken  advantage  of  by  special  demur- 
rer, are  cured  by  a  trial  and  verdict  on  the  merits. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Frederick  Seitz  against  The  Firemen's  Insurance  Company. 
This  was  an  action  on  the  case  founded  upon  the  renewal  of  a 
policy  of  insurance  against  fire.  The  question  arose  upon  the 
iv.  —  35 
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sufficiency  of  the  plaintiff's  declaration,  and  principally  as  to  the 
second  count,  which  was  as  follows  : — 

"  And  the  said  Frederick  Seitz  further  complains  for  that, 
whereas,  heretofore,  to  wit,  on  the  22d  day  of  October  1840,  at 
the  county  aforesaid,  the  aforesaid  « The  Firemen's  Insurance 
Company,  in  consideration  that  the  said  Frederick  Seitz  would 
then  and  there  pay  unto  the  said  company  the  sum  of  $20,  that 
the  said  company  would  insure  the  aforesaid  property,  situate 
as  aforesaid,  against  all  damage  and  loss  by  fire,  which  might 
or  should  happen  to  said  property  or  buildings,  from  the  said 
22d  day  of  October  1840,  till  the  22d  day  of  October  1841,  at 
noon.  And  the  said  Frederick,  in  fact,  saith  that  he  did  then 
and  there,  to  wit,  on  the  22d  day  of  October  1840,  at  the  county 
aforesaid,  pay  the  said  sum  of  money,  to  wit,  820,  to  the  said 
company  as  a  premium  for  so  as  aforesaid  insuring  the  afore- 
said buildings,  against  loss  and  damage  by  fire.  And  the  said 
Frederick  further  saith,  that  the  said  buildings  were  injured, 
damnified  and  hurt,  during  the  continuance  of  said  insurance,  to 
wit,  on  the  12th  day  of  April  1841,  to  a  large  amount  of  money, 
to  wit,  to  the  sum  of  $1000,  at  the  county  aforesaid.  And  the 
said  Frederick  Seitz  further  saith,  that  by  means  thereof,  the  said 
'Firemen's  Insurance  Company,'  on  the  1st  day  of  July  1841,  at 
the  county  aforesaid,  was  indebted  to  him  in  the  sum  of  $1000, 
lawful  money.  And  being  so  as  aforesaid  indebted,  the  aforesaid 
The  Firemen's  Insurance  Company,  in  consideration  thereof  after- 
wards, to  wit,  the  day  and  year  last  aforesaid,  at  the  county  afore- 
said, upon  themselves  did  assume,  and  unto  the  said  Frederick 
Seitz  then  and  there  faithfully  promised  that  they,  the  aforesaid 
company,  the  aforesaid  sum  of  $1000  unto  the  said  Frederick, 
when  thereto  afterwards  they  should  be  required,  would  well  and 
truly  pay  and  content.  Nevertheless,  &c." 

Dunlop,  for  plaintiff  in  error,  argued  that  there  was  no  cause  of 
action  set  out  in  the  plaintiff's  declaration.  The  action  was 
founded  upon  the  allegation  that  the  plaintiff  was  insured  against 
loss  by  fire.  It  is  therefore  essential  that  he  should  make  the  aver- 
ment of  that  fact  in  his  declaration.  His  action  being  assumpsit,  is 
necessarily  founded  upon  an  express  promise,  or  facts  from  which 
a  promise  may  be  inferred.  1  Chit.  PL  215,  216,  255.  From  the 
averments  in  this  declaration,  there  is  no  necessary  implication 
that  the  buildings  were  damnified  by  fire,  and  it  is  only  in  such 
cases  that  the  trial  and  verdict  cure  the  defect.  12  East  95; 
17  Johns.  456 ;  5  Serg.  fy  Rawle  358 ;  10  Ib.  303 ;  11  Ib.  193,  351 ; 
13  Ib.  186  ;  16  Ib.  150;  2  Binn.  287;  10  Watts  245;  1  Watts  408; 
5  Binn.  53;  1  Serg.  <§•  Rawle  202. 

Hampton,  contra.  Whether  the  declaration  be  defective  or 
otherwise,  cannot  now  be  inquired  into  if  there  be  a  cause  of  ac- 
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tion  set  out.  It  is  cured  by  the  trial  and  verdict  upon  the  merits. 
The  principle  is  clearly  settled  that  the  party  must  try  his  cause 
in  the  court  below.  If  the  declaration  be  fatally  defective,  he 
may  demur  to  it ;  if  it  be  defective  in  form,  he  may  demur  spe- 
cially ;  or  he  may  waive  this  and  try  upon  the  merits :  he  may 
and  will  be  presumed  to  have  waived  the  right  to  demur  specially 
when  the  only  benefit  he  could  derive  from  it  would  be  the  delay 
occasioned  by  an  amendment;  but  having  waived  it  and  tried  his 
cause  upon  the  merits  of  his  defence,  he  cannot  avail  himself  here 
of  an  alleged  error  never  presented  to  the  court  below.  17  Serg. 
$  Rawle  250 ;  4  Whart.  498 ;  15  Johns.  253 ;  1  Johns.  276  ;  2  Johns. 
571 ;  1  Chit.  PL  319 ;  4  Yeates  426 ;  7  Serg.  $  Rawle  310 ;  10  Watts 
265 ;  13  Serg.  $  Rawle  46 ;  9  Serg.  fy  Rawle  23. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — By  our  system  of  jurisprudence,  a  defendant  who 
is  sued  in  court  sees  what  is  the  claim  of  the  plaintiff  set  out  in  his 
declaration.  To  this  declaration  the  defendant  may  file  a  general 
demurrer,  if  he  thinks  no  legal  claim  is  stated  in  the  declaration ; 
or  he  may  file  a  special  demurrer,  if  he  supposes  the  case  of  the 
plaintiff  is  informally  or  defectively  stated  in  the  narr.  By  a 
great  number  of  Acts  of  Parliament  before  this  country  became 
independent,  and  by  some  enactments  of  our  legislature,  it  has 
been  attempted  to  provide  that  all  objections  which  would  be  the 
subject  of  special  demurrer  should  be  made  before  the  issue  on 
disputed  facts  was  made  up  and  tried,  or  if  not  made  then,  should 
not  avail  after  a  trial  and  verdict.  If  there  be  no  demurrer,  the 
defendant  denies  the  demand  of  the  plaintiff,  or  states  some  facts 
which  he  alleges  should  prevent  the  recovery  of  the  plaintiff;  and 
the  truth  of  the  facts  stated  by  the  parties  is  to  be  decided  by  the 
verdict  of  a  jury.  During  the  trial,  it  happened  that  the  testimony 
adduced  did  not  in  all  respects  agree  precisely  with  the  narr.  or 
plea,  and  this  was  a  reason  why  the  evidence  was  rejected ;  and 
the  case  was  decided  on  the  diligence  and  skill  of  the  pleader,  and 
not  on  the  rights  of  the  parties  or  justice  of  the  case.  To  remedy 
this,  our  Act  of  20th  of  March  1806  was  passed,  which  provides, 
"  In  all  cases  where  any  suit  has  been  brought  in  any  court  of 
record  in  this  Commonwealth,  the  same  shall  not  be  set  aside  for 
informality,  if  it  appears  that  process  was  issued  in  the  name 
of  the  Commonwealth  against  the  defendant,  for  moneys  owing  and 
due,  or  for  damages  by  trespass  or  otherwise,  as  the  case  may  be; 
that  said  process  was  served  on  the  defendant  by  the  proper  officer 
in  due  time.  Nor  shall  any  plaintiff  be  nonsuited  for  informality 
in  any  statement  or  declaration  filed,  or  by  reason  of  any  infor- 
mality in  entering  a  plea;  but  where,  in  the  opinion  of  the  court, 
such  informality  will  affect  the  merits  of  the  cause,  the  plaintiff 
shall  be  permitted  to  amend  his  narr.  or  statement,  and  defendant 
may  alter  his  plea  or  defence,  on  or  before  the  trial  of  the  cause" — 
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with  a  provision  to  continue  the  cause  and  discharge  the  jury,  if 
either  party  is  taken  by  surprise  by  the  amendments  allowed. 

There  is,  I  believe,  a  statute  in  England,  that  after  a  trial  and 
verdict  on  the  merits  and  judgment  thereon,  the  case  shall  not  be 
reversed  for  any  error  in  form  or  substance  in  the  declaration, 
plea  or  issue.  Perhaps  something  to  the  same  effect  is  to  be  found 
in  the  decisions  of  the  courts.  It  has  been  decided  in  New  York, 
Massachusetts,  the  Exchequer  Chamber  on  Error,  and  in  this  State, 
that  a  case  will  not,  after  trial  and  verdict,  be  reversed,  because 
there  was  neither  plea  nor  issue,  and  only  a  declaration  with 
blanks  as  to  sums  and  dates.  17  Serg.  <^  Rawle  116.  And  we  meet 
every  term  with  cases  to  be  tried,  and  which  have  been  tried, 
without  narr.,  plea  or  issue,  by  consent  of  counsel.  We  have  all 
read  and  heard  much  on  the  necessity  of  forms  in  legal  proceed- 
ings, and  of  the  disastrous  consequences  which  must  follow,  if  the 
old  forms  are  not  adhered  to.  That  some  forms  are  necessary  in 
the  administration  of  justice,  will  be  admitted  by  every  one;  but 
that  the  ancient  writs,  forms  of  declaration,  and  pleas  of  the  com- 
mon law  of  England,  are  essential  to  the  administration  of  justice, 
may  be  doubted,  when  we  know  that  all  the  rest  of  the  world  not 
only  do  without  them,  but  that  in  England  itself  more  than  half 
the  forms  of  action,  after  having  been  out  of  use,  have  been  abo- 
lished ;  and  that  the  forms  of  declarations  and  pleas  in  those  re- 
tained have,  by  the  concurrent  action  of  the  Parliament  and  courts, 
been  essentially  changed.  No  man  dares  at  this  time  appear  in  any- 
English  court  with  the  common  counts  in  assumpsit  for  an  arbi- 
trary sum  due,  at  an  arbitrary  date,  and  ask  a  recovery  for  his 
client.  At  present  we  must  take  the  forms  and  the  law  as  they 
have  been  held  and  practised  here. 

The  paper-book  gives  the  declaration  consisting  of  two  counts, 
the  plea  of  non  assumpsit,  issue  and  verdict,  and  judgment  for  the 
plaintiff,  for  $500.  In  his  abhorrence  of  want  of  form,  the  counsel 
attacked  his  clients  the  Insurance  Company  for  continuing  the  in- 
surance each  year  by  a  receipt  on  the  policy  for  the  premium,  and 
not  making  out  a  new  policy  each  year,  or  on  each  change  of 
owners ;  but  as  this  company  have  followed  the  practice  of  London 
and  our  large  city  insurance  companies,  I  pass  that.  The  only 
assignment  of  error  is — "  There  is  no  cause  of  action  set  forth  in 
the  declaration."  The  objections  to  the  declaration  were  such  as 
were  proper  on  special  demurrer ;  and,  to  be  more  particular,  that 
it  recited  the  clause  "unless  the  said  company  shall  within  30 
days  after  the  proof  of  such  damage  give  directions  for  restoring 
said  property  to  as  good  condition  as  it  was  before  it  was  injured 
by  fire,  or  should  make  good  the  damage  or  loss  by  paying  therefor 
according  to  the  estimate  thereof,  to  be  made  by  arbitrators  in- 
differently chosen;"  and  did  not  state  that  the  company  had  not 
given  orders  to  repair  or  offered  to  choose  arbitrators. 
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To  the  second  count  the  objections  were,  that  instead  of  stating 
that  the  company  agreed  "  to  make  good  and  satisfy  to  the  in- 
sured, all  such  damage  as  may  happen  by  fire  to  the  premises 
mentioned,"  it  stated  that  the  company  "  would  insure  the  afore- 
said property  against  all  damage  and  loss  by  fire."  It  may  be 
answered  to  this,  that  it  has  not  yet  been  decided  that  there  is 
any  difference  between  the  meaning  of  the  two  expressions. 

The  next  objection  is,  that  after  stating  that  he  paid  the  pre- 
mium for  so  as  aforesaid  insuring  against  damage  by  fire,  on  the 
12th  of  April  1841,  "during  the  continuance  of  said  insurance, 
the  said  buildings  were  injured,  damnified,  and  hurt,"  &c. ;  and  it 
is  not  said  "  by  fire."  The  counsel  had  opened  his  case  by  stating 
that  the  company  alleged  the  plaintiff  below  had  himself  set  fire  to 
the  buildings  ;  that  the  cause  had  gone  to  the  jury  on  that  ground, 
and  they  had  found  against  the  company.  A  motion  for  a  new 
trial  was  made  and  refused.  Instead  of  going  through  the  cases 
cited,  I  shall  refer  to  only  two  in  which  all  that  is  necessary  is 
settled.  As  to  the  first  count,  the  right  of  action  accrued  from  the 
undertaking  of  the  company,  the  payment  of  premium  by  the  in- 
sured, and  the  loss  by  fire.  The  directions  to  repair  were  to  be 
given  by  the  company,  or  the  appointment  of  arbitrators  to  be 
proposed  by  them,  and  it  was  matter  of  defence  to  be  alleged  by 
them ;  and  afte»r  verdict  it  must  be  taken  it  would  not  have  availed 
them ;  or  that  the  plaintiff  was  not  in  default.  1  Term  Rep.  645. 
In  10  Watts  269,  this  matter  of  the  want  of  averments  in  the  de- 
claration and  the  effect  of  a  verdict,  was  before  this  court.  "  In- 
stead of  making  any  objection  to  the  sufficiency  of  plaintiff's 
declaration,  the  defendant  pleaded  in  bar,  and  took  the  chance  of 
a  verdict  of  a  jury  which  was  found  against  him.  The  general 
rule  established  by  all  the  cases  seems  to  be,  that  after  verdict,  if 
the  issue  joined  be  such  as  necessarily  to  require  on  the  trial  proof 
of  the  facts  defectively  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  the  Judge  would  direct  or  a  jury  have 
given  such  verdict,  such  defect,  imperfection  or  omission  is  cured 
by  the  verdict  at  common  law." 

I  will  add,  that  no  case  could  more  strongly  show  the  propriety 
of  this  decision.  This  count  must,  on  application,  have  been 
amended  by  inserting  the  words  "  by  fire;"  for  in  actions  on  con- 
tract, as  long  as  the  plaintiff  adheres  to  the  original  instrument  or 
contract  on  which  he  sues,  an  amendment  making  an  alteration 
of  the  grounds  of  the  recovery  on  that  instrument  or  contract,  or 
the  modes  in  which  defendant  has  violated  it,  is  admissible.  Coxe 
v.  Tilghman,  (1  Whart.  282).  But  on  the  trial  it  was  admitted 
the  buildings  were  injured  by  fire,  and  the  question  was  whether 
that  fire  was  kindled  by  the  person  insured  or  by  some  other 
person. 

Judgment  affirmed. 

IV.  —  Y 
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Sott  against  Kelso. 

In  a  seire  facias  against  a  constable  to  recover  the  amount  of  an  execution  put 
into  his  hands,  the  plaintiff  is  entitled  to  an  appeal  from  the  judgment  of  the  jus- 
tice of  the  peace. 

ERROR  to  the  Common  Pleas  of  Jefferson  county. 

Henry  Sott  against  William  Kelso.  This  was  a  scire  facias 
against  the  defendant  as  constable,  to  recover  the  amount  of  an 
execution  put  into  his  hands  at  the  suit  of  the  plaintiff  against 
John  Cooper  for  $86.12.  Upon  the  trial  before  the  justice  a  judg- 
ment was  rendered  for  the  defendant,  from  which  the  plaintiff 
appealed  to  the  Common  Pleas,  where  the  cause  was  tried,  and  a 
verdict  rendered  for  the  plaintiff  for  $86.75.  On  a  motion  in  arrest 
of  judgment,  the  question  was  argued,  whether  the  plaintiff  in  such 
case  had  a  right  to  appeal  from  the  judgment  of  the  justice.  The 
court  below  was  of  opinion  that  he  had  not,  and  arrested  the 
judgment. 

Banks,  for  plaintiff  in  error,  referred  to  the  Act  of  13th  of  Octo- 
ber 1840,  giving  the  right  of  appeal  in  such  cases  to  the  defendant : 
the  right  ought  to  be  reciprocal. 

Heath,  contra.  By  the  Act  of  1810,  the  defendant  had  not  the 
right  of  appeal.  10  Watts  403.  It  would  follow,  therefore,  that 
the  plaintiff  would  not  have  that  right;  and  by  the  Act  of  13th 
of  October  1840,  the  right  of  appeal  is  given  to  the  defendant  only. 

PER  CURIAM. — An  appeal  by  the  constable  when  Johnston  v. 
Meeker  was  decided,  would  not  have  consisted  with  the  summary 
provisions  of  the  Act  of  1810,  which,  denying  him  the  usual  stay, 
subjected  him  to  instant  execution.  But  no  such  impediment  was 
in  the  way  of  an  appeal  by  the  plaintiff,  which,  had  the  case  oc- 
curred, could  have  been  disallowed,  if  at  all,  only  for  want  of  re- 
ciprocity. But  an  appeal  has  been  provided  by  the  Act  of  1840, 
even  for  the  constable;  and  the  principle  of  reciprocity  now  ope- 
rates the  other  way.  The  proceeding  is  an  action,  and  there  is  no 
reason  to  refuse  to  either  party  the  appeal  allowed  in  other  cases. 

Judgment  for  plaintiff. 


Sept.  1842.]  OF  PENNSYLVANIA.  279 


M'Clure  against  Foreman. 

The  pending  application  of  an  insolvent  debtor  to  be  discharged,  relieves  him 
from  the  necessity  of  making  a  second  application,  in  pursuance  of  a  bond  given 
to  another  creditor  upon  a  subsequent  arrest. 

ERROR  to  the  District  Court  of  Allegheny  county. 

John  M'Clure,  Jun.,  against  George  D.  Foreman  and  J.  K. 
Morehead.  This  was  an  action  of  debt  upon  an  insolvent  bond. 
The  declaration  set  out  the  bond  dated  21st  of  November  1840, 
penalty  $2000,  with  this  condition  :  "  Whereas,  said  Foreman  was 
arrested  on  a  ca.  sa.  No.  241,  January  term  1841,  in  which  M'Clure 
was  plaintiff,  and  said  Foreman  defendant,  for  $937.65  debt,  be- 
sides costs,  with  condition,  that  if  the  said  George  shall  appear  at 
the  next  term  of  the  Court  of  Common  Pleas  of  Allegheny  county, 
and  then  and  there  present  his  petition  for  the  benefit  of  the  in- 
solvent laws  of  this  Commonwealth,  and  comply  with  all  the  re- 
quisites of  the  said  laws,  and  abide  all  orders  of  said  court  in  that 
behalf,  or  in  default  thereof,  and  if  he  fail  in  obtaining  his  dis- 
charge as  an  insolvent  debtor,  shall  surrender  himself  to  the  jail 
of  said  county ;"  and  alleged  as  a  breach,  "  that  said  George  did 
not  appear  at  the  next  Court  of  Common  Pleas  of  said  county,  and 
then  and  there  present  his  petition,"  &c. 

The  defendant  pleaded  that  he  did  appear  at  the  next  term  of 
said  court,  and  did  then  and  there  present  his  petition  for  the 
benefit  of  the  insolvent  laws. 

Before  the  date  of  the  bond,  the  defendant  had  been  arrested  by 
another  creditor,  and  on  the  26th  of  October  1840,  at  an  adjourned 
court,  he  had  presented  his  petition  for  the  benefit  of  the  insolvent 
laws,  and  the  court  appointed  the  first  day  of  the  next  term,  which 
was  the  23d  of  December,  for  his  hearing.  On  that  day  the  pro- 
ceeding was  continued  until  March  1841 ;  then  again  until  June; 
then  again  until  October ;  and  then  again  until  November,  when 
he  was  finally  discharged. 

GRIER,  President,  was  of  opinion  that  the  petition  filed  at  the 
December  term  1840,  and  the  subsequent  proceedings  upon  it, 
supported  the  letter  as  well  as  the  spirit  of  the  defendant's  plea, 
and  directed  a  verdict  accordingly. 

Dunlop,  for  plaintiff  in  error,  argued  that  a  party  was  bound  to 
comply  with  his  legal  contract  unless  it  was  impossible  to  perform 
it.  There  was  nothing  in  the  way  of  his  performance,  and  he 
never  does  a  single  act  after  the  giving  of  his  bond  to  comply  with 
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its  condition.  What  he  had  done  before  was  clearly  no  compli- 
ance with  his  contract  that  he  would  do  it  again.  He  must  comply 
as  far  as  the  law  admits  of.  7  Watts  381 ;  4  Watts  70;  6  Watts 
508 ;  9  Watts  289 ;  1  Lev.  191 ;  6  Term  Rep.  710 ;  3  Jim.  Com.  Law 
213,  220;  2  Bos.  fy  Put.  346;  Ld.  Ray.  1164;  10  Johns.  27;  7 
Mass.  338 ;  1  Pick.  287 ;  Fonb.  Eq.  222. 

M '  Grait),  contra.  The  object  of  a  proceeding  against  a  defendant 
to  compel  him  to  take  the  benefit  of  the  insolvent  law  is  to  procure 
an  assignment  of  his  property ;  and  the  law  does  not  require  so 
vain  a  thing  as  that  the  petitioner  shall  make  more  applications 
than  one.  In  fact,  the  court  would  not  receive  a  petition  while 
there  was  one  pending.  By  appearing  and  prosecuting  his  appli- 
cation he  did  comply  with  his  obligation  to  the  present  plaintiff 
14  Serg.  fy  Rawle  173 ;  1  Watts  fy  Serg.  379 ;  2  Miles' s  Rep.  437. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  condition  of  a  common  law  bond  which  em- 
bodies the  meaning  of  parties  who  pick  their  words  and  contract 
at  will,  is  to  be  more  strictly  construed  than  the  condition  of  a 
bond  prescribed  by  a  statute  to  fit  the  form  of  a  coming  event 
which  was  dimly  foreseen.  The  bond  before  us  is  in  the  words 
of  a  remedial  statute,  and  is  to  be  as  liberally  construed  in  ad- 
vancement of  the  remedy,  as  if  it  were  a  part  of  the  statute  itself. 
Without  a  judicial  adjustment  of  the  parts  to  the  movement  of  the 
whole,  a  proceeding,  such  as  this,  could  be  seldom  carried  through ; 
for  the  machinery  of  the  law,  like  every  other  new  construction, 
has  usually  been  found  imperfect  at  the  first  trial  of  it.  It  is  said 
that  Arkwright,  the  celebrated  inventor  of  the  spinning-jenny, 
could  not  make  it  work  till  a  common  maker  of  spinning-wheels 
pointed  out  its  want  of  fliers :  they  were  added  to  the  spindles, 
and  the  machine  was  perfect.  And  so  it  must  necessarily  be  with 
positive  law,  over  which  what  has  been  contemptuously  called 
judge-made  law,  has  this  decisive  advantage  that  its  parts  are 
prepared  piecemeal,  being  fitted  and  added  in  succession  according 
to  the  wants  of  particular  cases,  and  thus  proved  by  experiment 
before  they  are  incorporated  with  the  whole;  while,  on  the  other 
hand,  a  statute  or  a  code  is  struck  out  at  a  heat.  The  code- 
maker  produces  an  arbitrary  rule  for  a  case  he  knows  not  of; 
which  exists  only  in  his  mind's  eye ;  and  which  never  happens  in 
exact  conformity  to  his  preconception  of  its  shape  and  dimensions : 
the  judge  develops  a  pre-existent  principle  of  the  immutable  laws 
of  right  and  wrong,  capable  of  infinite  extension  and  adaptation 
to  every  complication  of  circumstances.  What  then  ?  God  forbid 
that  we  should  not  have  acts  of  legislation  by  the  constitutional 
organ  whose  power  alone  is  competent  to  make  those  changes  or 
alterations  which  the  laws  require;  for  it  would  be  just  as  perni- 
cious to  clothe  the  judiciary  with  arbitrary  discretion,  as  it  would 
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be  impracticable  to  confine  the  streams  of  justice  to  the  limits  of 
a  code,  or  make  them  flow  the  more  freely  for  being  icebound. 
All  that  can  be  desired,  is  that  the  courts  be  allowed  to  adjust  the 
parts  by  loosening  a  pivot  in  one  place  or  tightening  a  screw  in 
another,  to  make  the  whole  work  according  to  the  design  of  the 
legislature ;  as  we  propose  to  do  in  respect  to  the  proceeding  of 
which  this  bond  is  a  part. 

He  by  whom  its  form  was  conceived,  had  in  view  a  single  arrest 
followed  by  an  isolated  proceeding,  consisting  of  its  own  bond, 
petition,  hearing,  and  discharge  or  re-commitment ;  and  the  occur- 
rence of  a  subsequent  arrest  before  the  debtor's  person  could  be 
entirely  exempted,  seems  not  to  have  been  contemplated,  else 
repeated  petitions  and  discharges  would  not  have  been  prescribed 
to  save  the  penalties  of  successive  bonds,  when  a  single  one  would 
have  answered  every  purpose  except  to  release  the  sureties,  if  that 
were  necessary,  from  a  useless  continuance  of  their  responsibility. 
Yet  the  letter  of  the  condition  would  require  the  operation  to  be 
repeated  toties  quoties.  What  then  is  to  be  done  ?  On  the  one 
hand  is  the  letter  of  the  condition  requiring  the  debtor  to  appear 
at  the  next  term,  present  his  petition,  and  be  discharged  or  sur- 
rendered, independently  of  any  prior  discharge  or  pending  pro- 
ceeding: and  on  the  other,  is  the  inutility  of  exacting  a  repetition 
of  the  ceremony,  when  he  has  been  discharged  already.  No  court 
would  perform  it :  for,  like  a  repetition  of  the  marriage  ceremony, 
it  would  be  simply  void.  By  dispensing  with  literal  performance 
when  the  debtor  has  been  finally  discharged  on  a  petition  pending 
at  the  date  of  the  bond,  we  obtain  the  required  result — security 
for  the  forthcoming  of  the  person  in  the  event  of  its  remaining 
liable  to  execution.  We  would  hold  a  discharge  of  it  at  an  ad- 
journed court  between  the  arrest  and  the  time  of  appearance,  to 
be  equivalent  to  performance,  on  the  ground  that  an  actual  dis- 
charge had  become  impossible  by  the  act  of  the  law.  In  this  case 
the  debtor  was  discharged,  not  even  on  a  previous  proceeding,  but 
on  a  petition  filed  in  pursuance  of  the  very  bond,  though  strictly 
before  the  time.  It  was  exhibited  at  an  intermediate  court  held 
by  adjournment  from  the  preceding  term;  but  continued  from  time 
to  time  till  the  debtor  was  discharged.  That  it  was  erroneous, 
but  not  void,  is  indisputable ;  and  the  plea  was  amply  sustained 
by  the  record. 

Judgment  affirmed. 


iv.  —  36  v  * 
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Cassiday  against  M'Kenzie. 

It  is  not  a  good  objection  to  the  competency  of  a  witness,  that  he  believes  him- 
self to  be  interested  in  the  event  of  the  suit,  when  in  fact  he  is  not  so. 

The  acts  of  an  agent  or  attorney  done  after  the  death  of  his  principal,  of  which 
he  was  ignorant,  are  binding  upon  the  parties. 

ERROR  to  the  Common  Pleas  of  Cambria  county. 

John  M'Kenzie,  administrator  of  Eli  M'Kenzie,  deceased, 
against  the  executors  of  Peter  Cassiday,  deceased.  Scire  facias 
quare  executio  non. 

The  plaintiff  gave  in  evidence  the  original  judgment  of  Eli 
M'Kenzie  against  Cassiday's  executors,  dated  the  4th  of  April 
1837,  for  $332.78,  and  a  testatum  fieri  facias  to  Huntingdon  county 
to  January  term  1838,  returned  "  not  executed,"  alias  testatum 
fieri  facias  to  April  term  1838,  returned  "  nulla  bona."  After 
suggesting  the  death  of  the  plaintiff  on  the  3d  of  October  1839, 
and  substituting  his  administrator,  a  second  pluries  testatum  fieri 
facias  was  issued  to  December  term  1839,  which  was  levied  upon 
defendant's  personal  property.  The  court  then,  at  the  instance 
of  the  defendant,  who  alleged  payment  of  the  judgment,  directed 
the  execution  to  be  stayed,  and  a  scire  facias  to  be  issued  by  the 
plaintiff.  Letters  of  administration  on  the  estate  of  Eli  M'Kenzie 
issued  on  the  21st  of  June  1839. 

The  defendant  then  gave  in  evidence  the  following  order : — 

April  bth  1836. 

Mr  Peter  Casidy  please  to  pay  to  the  bearer  Robert  Burgoon 
whatever  sum  of  money  the  court  should  make  to  me  as  I  am  not 
able  to  come  up  to  court  to  git  it  myself  and  I  dont  wish  you  to 
pay  it  to  John  M'Kinsey  and  the  receipt  of  Robert  Burgoon  shall 
be  good  to  you  for  the  same. 

.  .j  ELY  M'KINZEE. 

N.  B.  Pay  the  money  to  no  person  but  Robert  Burgoon. 

The  defendant  then  called  Robert  Burgoon  as  a  witness,  who 
was  sworn  on  his  voir  dire  and  said  :  "  I  do  not  know  whether  I 
am  interested  or  not.  When  I  got  this  money  from  Peter  Cassi- 
day, I  was  to  keep  it  for  what  I  had  done  and  was  to  do  for  him." 
The  defendant  then  offered  to  prove  by  the  witness  that  the  money 
paid  on  this  judgment  was  paid  to  him  by  virtue  of  the  order. 
The  plaintiff  objected  to  the  witness  as  being  incompetent  to 
testify,  and  the  court  rejected  him,  and  sealed  a  bill  of  exceptions. 

The  defendant  then  offered  a  number  of  receipts  of  Robert  Bur- 
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goon  for  money  paid  to  him  on  the  order,  dated  29th  of  September 
1838,  llth  of  January  1838,  15th  of  April  1839, 12th  of  June  1839, 
6th  of  November  1839,  8th  of  November  1839,  and  15th  of  No- 
vember 1839,  all  of  which  were  admitted  to  be  genuine,  but  ob- 
jected to  on  the  ground  that  the  payments  to  Robert  Burgoon 
were  not  valid  or  binding  upon  the  plaintiff;  and  the  court  rejected 
the  evidence,  and  sealed  a  bill  of  exceptions. 

The  defendant  then  offered  to  prove  that  Eli  M'Kenzie  went  to 
the  western  country  in  1836,  soon  after  he  gave  the  order  to  Bur- 
goon  to  receive  the  money ;  that  he  was  in  Cincinnati  in  January 
1839;  that  at  the  time  he  went  away  he  was  indebted  to  Robert 
Burgoon,  and  gave  him  the  order  to  enable  him  to  collect  the 
money  for  his  own  use.  This  was  also  objected  to  and  rejected, 
and  the  court  sealed  a  bill  of  exceptions. 

Miles,  for  plaintiff  in  error,  argued  that  Robert  Burgoon  was  a 
perfectly  competent  witness,  and  that  the  money  paid  to  him  by 
Cassiday  before  his  knowledge  of  the  death  of  M'Kenzie  was  a 
valid  and  binding  payment. 

Magehan,  contra.  The  death  of  the  principal  is  a  revocation 
of  his  power,  and  therefore  the  payments  to  him  were  void :  and 
besides,  the  payments  were  made  after  the  execution  issued,  which 
was  notice  of  the  death  of  the  principal. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  a  scire  facias  upon  a  judgment,  to  which 
the  defendant  pleaded  payment,  and  for  the  purpose  of  supporting 
the  issue,  after  proving  the  execution  of  the  instrument  by  the 
subscribing  witness  in  due  and  proper  form,  gave  in  evidence  the 
following  order,  (see  statement  of  the  case),  and  then  offered  Ro- 
bert Burgoon  as  a  witness  to  prove,  that  in  pursuance  of  the  order 
he  paid  to  him  at  divers  times  certain  sums  of  money  in  payment 
of  the  debt.  Being  sworn  on  his  voir  dire,  he  says,  "  that  he  does 
not  know  whether  he  is  interested  or  not.  When  he  got  this  mo- 
ney from  Peter  Cassiday,  he  was  to  keep  it  for  what  he  had  done 
and  was  to  do  for  Eli  M'Kenzie."  The  court  excluded  the  wit- 
ness, but  upon  what  ground  I  am  at  a  loss  to  imagine ;  that  is, 
whether  because  he  was  interested,  or  because  he  thought  himself 
so.  Whatever  may  have  been  the  diversity  of  opinion  on  the  latter 
point,  it  has  been  put  at  rest  in  this  State ;  for  it  is  no  objection 
to  the  competency  of  a  witness  that  he  believes  himself  to  be  in- 
terested in  the  event  of  the  suit,  when  in  fact  he  is  not  so.  Long 
v.  Bailie,  (4Serg.  <$*  Rawle  222).  The  objection  goes  to  his  credit, 
but  does  not  affect  his  competency ;  so  that  the  inquiry  is,  not 
whether  he  thought  himself  interested,  but  whether  he  was  inter- 
ested in  the  event  of  the  suit  trying.  Had  he  then  an  interest  in 
the  event  of  the  suit  ?  He  is  offered  as  a  witness  for  the  debtor 
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against  his  principal  to  prove  that  he  received  the  money,  and  the 
effect  of  his  testimony  is  to  charge,  not  to  discharge  himself,  so 
that  in  truth  he  is  swearing  against  his  own  interest.  It  will  not 
be  denied  that  his  declarations  and  his  receipts  are  evidence  against 
the  principal ;  and  it  would  be  difficult  to  assign  a  reason  why 
his  testimony  on  oath  shall  not  also  be  received.  But  it  seems  that 
the  witness  says,  that  when  he  got  the  money  from  the  defendant, 
it  was  the  understanding  that  he  was  to  receive  it  for  his  own  use. 
But  admitting  it  be  so,  what  is  that  to  the  purpose  ?  Does  it  make 
him  interested  in  the  event  of  this  suit  ?  Suppose  it  results  in  a 
verdict  for  the  defendant,  could  it  be  given  in  evidence  in  a  suit 
which  may  be  hereafter  brought  by  the  present  plaintiff  against 
the  witness  ?  It  clearly  could  not,  except  to  charge  him ;  but  this 
would  be  against  his  interest.  There  is  nothing  in  which  it  could 
benefit  him.  He  stands  indifferent  between  these  parties,  for,  result 
as  it  may,  he  is  exposed  to  a  suit  as  the  recipient  of  money  to 
which  it  is  alleged  he  is  not  entitled,  except  as  agent.  For  if  he 
was  not  the  agent,  and  the  defendant  is  compelled  to  pay  the 
money  again,  he  may  recover  it  back  from  the  witness ;  and  if  he 
was  the  agent,  he  is  liable  to  a  suit  by  the  administrator  of  Eli 
M'Kinley,  as  for  money  had  and  received  for  his  use.  In  that  suit 
the  title  to  the  money  may  be  tried,  but  it  cannot  by  any  possibility 
be  tried  in  this.  If  the  money  is  his,  he  may  show  it ;  but  this 
cannot  be  done  by  his  own  declarations,  or  anything  which  he  may 
prove  in  this  suit ;  for  whether  it  be  his  money  or  the  money  of  his 
principal,  is  a  matter  totally  indifferent  to  the  present  defendant. 

But  it  has  been  insinuated  rather  than  urged,  that  an  execution, 
having  been  issued  by  the  attorney  after  the  date  of  the  order,  is 
a  revocation  of  the  authority  to  the  agent.  Whether  the  execution 
was  issued  by  the  command  of  the  principal  or  the  agent  does  not 
appear,  nor  is  it  very  material  that  it  should ;  for  without  entering 
into  the  question  whether  the  attorney  on  the  record  would  have 
been  justifiable  in  paying  it  to  Burgoon,  we  are  of  the  opinion  that 
it  would  be  a  good  payment,  whether  made  to  the  attorney  or  the 
agent. 

But,  finally,  it  is  contended  that  a  payment,  after  the  death  of 
the  principal,  is  not  good.  It  is  conceded  that  the  death  of  the 
principal  is  ipso  facto  a  revocation  of  a  letter  of  attorney.  But 
does  it  avoid  all  acts  of  the  attorney  intermediate  between  the 
death  of  the  principal  and  notice  of  it  ?  In  Salte  v.  Field,  (5  Term 
Rep.  214),  Mr.  Justice  Buller  observes,  "  It  has  been  questioned 
with  respect  to  an  agent  acting  under  a  power  of  attorney,  whe- 
ther acts  done  by  him  before  he  knows  of  the  revocation  of  his 
warrant,  are  good  against  the  principal;  and  it  seems  that  the 
principal  in  such  case  could  not  avoid  the  acts  of  his  agent,  done 
bonafide,  if  they  were  to  his  disadvantage,  though  he  might  consent 
to  avoid  such  as  were  for  his  benefit."  And  in  Hazard  v.  Tread- 
well,  (Str.  506) ;  12  Mod.  346,  it  is  ruled,  that  the  credit  arising 
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from  an  ostensible  employment  continues  at  least  with  regard  to 
those  who  have  been  accustomed  to  deal  on  the  faith  of  that  em- 
ployment until  they  have  notice  of  its  being  at  an  end,  or  till  its 
termination  is  notorious.  And  these  are  principles  founded  on  the 
most  obvious  justice.  Thus,  if  a  man  is  the  notorious  agent  for 
another  to  collect  debts,  it  is  but  reasonable  that  debtors  should 
be  protected  in  payments  to  the  agent  until  they  are  informed  that 
the  agency  has  terminated.  But  this,  it  is  said,  is  only  true  of  an 
agency  terminated  by  express  revocation,  and  does  not  hold,  of  an 
implied  revocation  by  the  death  of  the  principal.  It  would  puzzle 
the  most  acute  man  to  give  any  reason  why  it  should  be  a  mispay- 
ment  when  revoked  by  death,  and  a  good  payment  when  expressly 
revoked  by  the  party  in  his  lifetime. 

In  Watson  v.  King,  (4  Camp.  272),  however,  it  is  ruled,  "  that  a 
power  of  attorney,  though  coupled  with  an  interest,  is  instantly 
revoked  by  the  death  of  the  grantor ;  and  an  act  afterwards  bona 
fide  done  under  it  by  the  grantee  before  notice  of  the  death  of  the 
grantor  is  a  nullity.  Lord  Ellenborough  says,  a  power  coupled 
with  an  interest  cannot  be  revoked  by  the  person  granting  it ;  but 
it  is  necessarily  revoked  by  his  death.  How  can  a  valid  act  be 
done  in  the  name  of  a  dead  man  ?"  It  will  be  observed  that  the 
reason  is  purely  technical.  How  can  a  valid  act  be  done  in  the 
name  of  a  dead  man  ?  And  it  might  with  as  much  propriety  be 
asked,  how  can  a  valid  act  be  done  by  an  agent  whose  authority 
is  revoked  by  his  principal  ? 

But  notwithstanding  the  opinion  thus  confidently  expressed,  it 
is  now  an  admitted  exception  that  where  the  power  or  authority 
is  coupled  with  an  interest  in  the  thing  actually  vested  in  the 
agent,  then  an  act  done  by  him  after  the  death  of  his  principal  is 
good.  And  the  reason  given  by  Chief  Justice  Marshall  in  Hunt  v. 
Rousmanier,  (8  Wheat.  174),  is,  that  the  agent,  having  the  legal 
title  in  the  property,  is  capable  of  transferring  it  in  his  own  name, 
notwithstanding  the  death  of  the  principal ;  and  the  death  of  the 
principal  has  no  operation  upon  his  act.  The  power  given  by  the 
principal  is,  under  such  circumstances,  rather  an  assent  or  agree- 
ment that  the  agent  may  transfer  the  property  vested  jn  him,  free 
from  all  equities  of  the  principal,  than  strictly  a  power  to  transfer. 
The  whole  reasoning  of  the  court,  in  Hunt  v.  Rousmanier,  shows 
their  anxiety  to  rid  themselves  of  the  absurdity  into  which  a  strict 
adherence  to  the  principle  that  death  is  a  revocation  of  a  power, 
would  lead  them.  Why  not  place  it  on  the  rational  ground,  that 
although  the  conveyance  would  be  bad  at  law,  yet  it  would  be 
good  in  equity  when  made  bona  fide  without  any  notice  whatever 
of  the  death  of  the  principal.  But  be  this  as  it  may,  the  principle 
does  not  apply  here.  There  is  no  act  to  be  done.  This  money  has 
been  paid  by  the  debtor  and  received  by  the  agent  in  good  faith ; 
and  why  should  it  not  be  good  when  the  authority  is  revoked  by 
death,  as  it  confessedly  is  when  expressly  revoked  by  the  principal 
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in  his  lifetime  ?  Here  the  precise  point  is,  whether  a  payment  to 
an  agent  when  the  parties  are  ignorant  of  the  death  is  a  good  pay- 
ment. In  addition  to  the  case  in  Campbell  before  cited,  the  same 
Judge,  Lord  Ellenborough,  has  decided  in  5  Esp.  117,  the  gene- 
ral question  that  a  payment  after  the  death  of  principal  is  not 
good.  Thus,  a  payment  of  sailor's  wages  to  a  person  having  a 
power  of  attorney  to  receive  them,  has  been  held  void  when  the 
principal  was  dead  at  the  time  of  the  payment.  If,  by  this  case, 
it  is  meant  merely  to  decide  the  general  proposition  that  by  ope- 
ration of  law  the  death  of  the  principal  is  a  revocation  of  the 
powers  of  the  attorney,  no  objection  can  be  taken  to  it.  But 
if  it  is  intended  to  say  that  this  principle  applies  where  there  was 
no  notice  of  death,  or  opportunity  of  notice,  I  must  be  permitted 
to  dissent  from  it. 

In  addition,  it  is  contrary  to  the  opinion  of  Lord  Loughborough 
in  Tate  v.  Hilbert,  (2  Fez.  Jun.),  where,  on  a  question  whether 
a  check  given  by  a  dying  person  to  a  relation,  but  not  presented 
in  his  lifetime,  could  be  enforced  as  donatio  causa  mortis  against 
the  executor,  he  said,  if  the  donee  had  received  the  money  upon 
the  check  immediately  after  the  death  of  the  testator,  and  before 
the  cashier  was  apprised  of  it,  he  was  inclined  to  think  no  court 
would  have  taken  it  from  him.  And  what  would  he  have  said  if 
the  attempt  had  been  made  to  subject  the  banker,  when  he  was 
ignorant  of  the  death  ?  But,  if  this  doctrine  applies,  why  does  it 
not  apply  to  the  case  of  factors,  foreign  or  domestic,  to  commission 
merchants,  to  supercargoes,  and  masters  of  ships,  and  to  various 
other  agencies  which  the  necessities  of  commerce  may  require.  In 
the  case  of  a  foreign  factor,  for  example,  has  it  been  supposed  that 
his  acts,  after  this  implied  revocation  of  authority,  are  void  ?  Cases 
of  this  kind  must  often  have  occurred,  and  it  would  astonish  the 
mercantile  world  to  be  informed  that  the  factor  was  liable  on  a 
contract  made  in  the  name  of  his  principal  because  he  was  dead, 
a  fact  of  which  he  was  ignorant,  and  of  which  he  could  not  by  any 
possibility  be  informed,  or  that  the  merchant  who  was  trusting  his 
goods  on  the  credit  of  the  principal  was  to  be  cast  on  him  who  may 
have  been  of  doubtful  solvency,  for  payment.  Can  it  be,  that  a 
payment  made  to  an  agent  from  a  foreign  country,  and  from  one 
of  our  cities  to  the  western  States,  employed  for  the  special  pur- 
pose of  collecting  debts,  is  void  because  his  principal  may  have 
died  the  very  day  before  the  actual  receipt  of  the  money  ?  That  a 
payment  may  be  good  to-day  or  bad  to-morrow  from  the  accidental 
circumstance  of  the  death  of  the  principal,  which  he  did  not  know, 
and  which  by  no  possibility  could  he  know?  It  would  be  unjust 
to  the  agent  and  unjust  to  the  debtor.  In  the  civil  law,  the  acts 
of  the  agent,  done  bonafide  in  ignorance  of  the  death  of  his  prin- 
cipal, are  held  valid  and  binding  upon  the  heirs  of  the  latter.  The 
same  rule  holds  in  the  Scottish  law,  and  I  cannot  believe  the 
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common  law  is  so  unreasonable,  notwithstanding  the  doubts  ex- 
pressed by  Chancellor  Kent  in  the  2d  volume  of  his  Commentaries, 
646. 

These  principles  dispose  of  all  that  will  be  material  on  another 
trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Parke  against  Smith. 

The  rule  of  evidence  which  excludes  a  party  to  a  negotiable  instrument  from 
testifying  against  its  validity,  is  only  applicable  to  cases  where  the  instrument 
has  actually  been  negotiated  in  the  usual  course  of  business.  But  if  it  be  estab- 
lished by  other  proof  that  the  negotiation  was  not  in  the  usual  course  of  business, 
then  a  party  to  the  instrument,  not  otherwise  interested,  is  competent  to  testify 
all  his  knowledge  of  the  transaction. 

ERROR  to  the  District  Court  of  Allegheny  county. 

James  Parke  against  Samuel  Smith,  Samuel  Royer,  A.  N. 
M'Dowell,  and  John  Turbet,  trading  in  the  name  of  Smith,  Royer 
&  Co.  The  plaintiff  claimed  on  a  note  dated  24th  of  May  1837, 
for  $2632,  payable  two  years  after  date,  drawn  by  Samuel  Hall, 
payable  to  Smith,  Royer  &  Co.,  and  endorsed  by  Smith  with  the 
name  of  the  firm,  Smith,  Royer  &  Co.  On  the  27th  of  May  1839, 
it  was  protested,  and  notice  given,  &c.  It  was  admitted  the 
defendants  were  partners  in  the  iron  business.  It  was  contended 
for  Smith  that  the  note  was  for  a  loan  by  Parke  to  Hall  at  an 
usurious  rate  of  interest,  and  for  the  other  defendants  that  the 
endorsement  was  made  by  Smith  without  authority  from  the  other 
partners,  not  in  the  course  of  business  of  the  firm,  but  to  accom- 
modate the  drawer,  who  passed  it  to  the  plaintiff,  and  as  surety 
for  him,  without  consideration  to  the  firm. 

The  defendants  read  a  copy  from  the  record  of  a  mortgage  by 
Samuel  Hall  to  James  Parke,  containing  a  recital  that  it  was  to 
secure  the  note  in  question  and  several  others ;  that  Parke  had 
loaned  the  money  to  Hall  on  said  notes,  which  were  some  of  them 
renewals  of  former  notes,  to  secure  Parke  and  the  endorsers  for 
any  money  they  may  have  paid  or  shall  have  to  pay,  and  a  cove- 
nant by  Parke  to  re-convey  or  enter  satisfaction  for  any  money 
paid  as  it  should  be  paid,  so  that  it  was  executed  by  both  Hall 
and  Parke. 

The  defendants  also  showed  the  record  of  a  suit  by  Parke 
against  Hall,  and  judgment  on  several  notes,  including  this  one, 
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for  $8544.66,  of  April  term  1841 ;  also  a  release  to  Hall  by  de- 
fendants, executed  for  the  defendants  by  S.  Smith  at  the  bar ;  and 
offered  Hall  as  a  witness.  The  plaintiff  objected  because  the 
release  was  not  valid,  and  because  a  party  could  not  be  heard  to 
invalidate  a  paper  to  which  he  gave  currency  by  his  name,  and 
which  he  put  in  circulation ;  but  the  court  admitted  him.  The 
mortgage  showed  that  the  maker  passed  it  to  Parke  and  not  the 
endorser.  The  plaintiff  also  objected  that  this  could  not  be  given 
in  evidence  under  the  general  issue  in  an  action  of  assumpsit.  The 
court  overruled  the  objections  and  sealed  a  bill  of  exceptions. 

The  witness,  Hall,  proved  that  the  mortgage  was  given  to  secure 
this  and  three  other  notes,  amounting  together  to  $2350 ;  that  the 
difference  between  that  and  82632,  the  amount  of  the  note,  was 
usury;  that  no  consideration  passed  between  him  and  Smith, 
Royer  &  Co. ;  that  he  never  endorsed  for  them ;  that  the  endorse- 
ment was  to  accommodate  him  and  written  by  S.  Smith  in  the 
absence  and  so  far  as  he  knew  without  the  knowledge  of  the  other 
partners;  that  he  had  no  conversation  with  the  other  partners 
about  endorsing  for  him,  except  once  he  applied  to  Turbet,  who 
was  not  willing,  and  it  was  not  done ;  that  Smith  knew  he  was 
using  the  paper  to  raise  money. 

GRIER,  President,  instructed  the  jury  that  including  the  usurious 
interest  did  not  make  the  note  void,  but  that  the  plaintiff  could 
recover  from  Hall  the  amount  really  due,  striking  off  the  sum 
allowed  for  usurious  interest.  But,  on  the  other  guound  of  defence, 
the  court  said  that  Parke,  according  to  the  evidence,  did  not 
receive  this  note  from  the  defendants,  but  from  the  maker,  Hall ; 
therefore  it  was  known  to  him  the  endorsement  was  merely  as 
sureties ;  one  partner  cannot  bind  a  firm  by  signing  their  name 
as  sureties,  and  in  a  matter  not  of  business,  and  in  which  they 
have  no  concern,  unless  he  has  previous  authority,  or  there  is  a 
subsequent  ratification ;  that  the  credit  of  the  witness  was  for  the 
jury ;  if  his  testimony  was  believed,  the  plaintiff  could  not  recover; 
that  the  jury  must  find  against  all  the  defendants  or  none ;  they 
could  not  in  this  case  find  against  Smith  alone. 

The  errors  assigned  were  to  the  admission  of  the  testimony  and 
to  the  law  arising  on  that  testimony. 

M'Candless,  for  plaintiff  in  error,  argued  that  the  drawer  of 
the  note  was  incompetent  to  testify  against  its  validity ;  and  cited 
1  Rawle  196 ;  2  Whart.  50 ;  9  Serg.  $  Rawle  229 ;  9  Watts  144. 
A  note  signed  by  one  partner  with  the  name  of  the  firm,  is  prima 
facie  the  note  of  the  firm,  and  the  holder  is  not  bound  to  inquire 
of  all  the  individual  members  of  it.  2  Penn.  Rep.  160;  24  Eng. 
Com.  Law  226,  227 ;  I  Wash.  C.  C.  100 ;  Bayly  on  Bills  95 ;  7 
Serg.  4-  Rawle  218. 

Craft  and  Findlay,  contra,  argued  that  it  was  only  in  cases 
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where  the  note  or  instrument  was  actually  and  fairly  negotiated 
in  the  usual  course  of  business,  that  parties  to  it  were  incompetent 
to  testify ;  but  here  the  defence  was  that  it  was  not  so  negotiated, 
and  evidence  aliunde  was  given  to  support  the  allegation ;  after 
which  the  witness  was  competent.  2  Watts  268 ;  5  Whart.  340 ; 
4  Serg.  fy  Rawle  109  ;  2  Dall  196 ;  2  Binn.  165 ;  1  Serg.  $  Rawle 
102 ;  4  Rawle  311 ;  6  Serg.  fy  Rawle  113  ;  10  Ib.  290  ;  9  Ib.  229  ; 
3  Wend.  415.  This  was  a  made  note,  and  not  one  of  business, 
which  was  well  known  to  the  plaintiff  who  received  it  from  the 
drawer  and  not  the  endorser.  It  is  no  part  of  the  business  of  a 
mercantile  firm  to  endorse  notes  as  sureties  for  others ;  and  the 
note  being  in  the  hand  of  the  drawer  is  sufficient  notice  of  the 
nature  of  the  endorsement.  18  Wend.  478;  5  Conn.  Rep.  574; 
Story  on  Part.  131,  206;  2  Stark.  347 :  1  East  53;  8  Fez.  544;  2 
Cox  12;  Carey  on  Part.  37;  7  Wend.  159. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — In  the  case  of  Baird  v.  Cochran,  (4  Serg.  Sf  Rawle 
397),  it  was  decided  that  to  exclude  parties  whose  names  are  on 
the  bill,  but  not  parties  to  the  suit  and  not  interested,  the  note 
must  not  only  be  negotiable  but  actually  negotiated  in  the  usual 
course  of  business ;  and  in  Hepburn  v.  Cassel,  (6  Serg.  fy  Rawle 
115),  the  same  doctrine  is  distinctly  repeated.  In  1  Rawle  197,  it 
is  said,  "  the  rule  is  undoubtedly  restricted  to  paper  actually  nego- 
tiated ;"  but  that  case  is  put  on  the  ground  that  the  witness  could 
not,  by  his  own  evidence,  remove  an  objection  to  his  own  evidence 
apparent  on  the  paper ;  and,  I  take  it,  says  the  Chief  Justice,  he 
could  not.  In  Gest  v.  Espy,  (2  Watts  268),  this  case  is  reviewed 
and  commented  on.  It  is  again  said  the  rule  is  "  that  a  party  to 
a  note  cannot  impeach  it  when  it  is  strictly  negotiable  and  has 
been  negotiated ;"  and  again,  "  if  the  contest  is  between  the  ori- 
ginal parties,  or  between  the  drawer  and  a  person  who  has  not 
become  the  holder  by  the  usual  mercantile  endorsement,  it  is  grant- 
ed there  is  no  ground  for  the  application  of  the  rule  :"  again,  "  it 
is  necessary  for  the  defendant  to  prove  by  testimony  aliunde  that 
the  original  parties  remained  the  same." 

Here  it  was  proved  by  the  mortgage  signed  by  both  parties,  that 
the  note,  instead  of  being  passed  by  the  endorser,  was  given  by 
the  maker  to  the  plaintiff.  The  bare  statement  shows  it  was  not 
received  in  the  usual  course  of  business ;  and  if  authority  had 
been  necessary,  the  cases  cited,  8  Cowen  687,  and  18  Wend.  478, 
are  full  to  the  point.  Where  the  maker  offers  an  endorsed  note  in 
payment  of  a  contract,  and  especially  for  a  past  debt,  it  is  not 
offering  it  in  the  usual  course  of  business,  and  is,  at  least,  primd 
facie  evidence  that  the  endorser  is  a  surety  for  the  maker.  If  the 
transaction  were  real,  the  payee  would  be  owner  of  the  note,  and 
he  alone  would  have  a  right  to  pass  it  away :  while  the  note  is  in 
the  hands  and  is  the  property  of  the  maker,  although  it  is  endorsed 
iv.  — 37  z 
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by  the  payee,  yet  the  parties  can  support  no  suit  on  it  against 
each  other ;  when  it  is  passed  to  a  third  person,  a  right  of  action 
on  it  arises ;  but  if  it  is  passed  by  the  maker,  the  payee  and  en- 
dorser is  liable  as  surety  or  guarantor  of  the  maker,  and  the  holder 
who  received  it  from  the  maker,  may  write  a  guaranty  over  the 
blank  endorsement.  Or  if  the  endorsement  was  on  it  when  the 
note  was  made  and  offered  by  the  maker  for  his  own  debt,  it  has 
been  held  the  endorser  may  be  held  as  surety  without  other  evi- 
dence. See  cases  last  cited,  and  Bayly  on  Bills  (last  edition) 
46-48,  and  cases  in  the  notes. 

Parke  then  received  the  note  in  question,  not  from  Smith,  Roy- 
er  &  Co.,  but  from  Hall,  and  he  considered  and  knew  the  endorse- 
ment in  fact  and  law  was  only  as  surety  for  Hall.  But  this  court 
decided  in  Sutton  \.  Irwine,  (12  Serg.  &f  Rawle  13),  that  one  part- 
ner could  not,  by  signing  the  name  of  the  firm,  bind  the  other  part- 
ners by  a  guaranty,  not  in  the  course  of  their  business,  unless  such 
act  was  authorized  or  subsequently  sanctioned  by  them ;  and  in 
Hamill  v.  Purvis,  (2  Penn.  177),  the  same  point  is  decided.  One 
partner  cannot  bind  the  firm  by  an  instrument  under  seal ;  this  is 
the  general  rule ;  one,  if  not  the  only,  exception,  is  a  release ;  3 
Kent  24 ;  last  ed.  48 ;  3  Johns.  68  ;  1  Wend.  336 ;  4  Binn.  375. 

The  objection  that  this  could  not  be  proved  on  the  plea  of  non 
assumpsit  was  rightly  abandoned. 

Judgment  affirmed. 


Nickle  against  Baldwin. 

The  party's  book  of  original  entries  is  not  competent  evidence  of  the  delivery 
of  goods  furnished  under  a  special  contract. 

In  an  action  brought  before  a  justice  of  the  peace  to  recover  the  price  of  goods 
sold  and  delivered,  the  defendant  may  give  in  evidence  as  a  set-off  a  special  con- 
tract between  him  and  the  plaintiff  by  which  the  plaintiff  promised  to  do  certain 
work  for  the  defendant,  and  did  not,  whereby  the  defendant  is  entitled  to  recover 
damages  for  the  non-feasance. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

Henry  Baldwin  against  John  Nickle.  This  action  originated 
before  a  justice  of  the  peace,  and  was  brought  to  recover  a  book 
account.  The  plaintiff  proved  his  account.  The  defendant  offer- 
ed to  prove,  by  way  of  set-off,  that  about  the  year  1833  there 
was  an  agreement  between  him  and  the  plaintiff,  by  which  he  was 
to  deliver  a  quantity  of  logs  to  the  plaintiff  at  his  saw-mill,  and 
that  the  plaintiff  was  to  saw  the  same  on  the  shares ;  that  the  logs 
were  delivered  by  the  defendant  according  to  contract ;  but  that 
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the  plaintiff  instead  of  sawing  them  suffered  some  of  them  to  rot 
on  his  hands,  and  finally  floated  these  off  down  the  creek,  and  ap- 
propriated the  rest  to  his  own  use;  that  since  1836  the  plaintiff 
went  to  the  defendant  and  urged  him  to  saw  his  share  of  the  stuff, 
that  he  promised  to  do  it,  but  did  not. 

The  plaintiff  objected  to  the  evidence,  on  the  ground  that  it 
was  a  claim  of  unliquidated  damages,  and  not  the  subject  of  set- 
off  in  this  suit.  The  court  rejected  the  evidence  and  sealed  a  bill 
of  exceptions. 

The  defendant  also  offered  in  evidence  his  book  of  original  en- 
tries, to  prove  the  number  of  logs  delivered  under  the  special  con- 
tract mentioned  in  the  above  offer.  The  court  rejected  it,  and  seal- 
ed an  exception. 

Hamilton,  for  plaintiff  in  error,  on  the  subject  of  the  first  bill 
of  exceptions,  cited  2  Dall  364;  2  Yeates  217;  12  Serg.  fy  Rawle 
275 ;  1  Serg.  $  Rawle  477. 

Woods,  contra,  on  the  same  point,  cited  2  Miles  399 ;  3  Watts 
305 ;  4  Serg.  fy  Rawle  249 ;  5  Serg.  $  Rawle  117. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — 1.  The  defendant,  to  establish  his  set-off,  offered 
his  book  of  original  entries,  charging  the  plaintiff  with  certain 
logs  delivered.  He  admitted  that  there  had  been  an  agreement 
made  between  him  and  the  plaintiff,  that  these  logs  were  to  be 
sawed  on  the  shares  at  the  plaintiff's  mill,  and  offered  his  books, 
not  to  show  the  agreement  or  the  value  of  the  logs,  but  the  quan- 
tity of  logs  delivered.  The  competency  of  such  evidence  has 
been  lately  decided  upon  in  Lonergan  v.  Whitehead,  (10  Watts 
249),  where  it  was  held  that  a  party's  book  of  original  entries  is 
not  evidence  of  the  delivery  of  goods  under  a  previous  contract 
for  their  delivery.  By  a  special  agreement  of  this  kind,  the  trans- 
action is  taken  out  of  the  usual  course  of  buying  and  selling,  and 
the  performance  of  the  contract  by  one,  and  the  breach  of  it  by 
the  other,  are  susceptible  of  proof  by  the  usual  kinds  of  evidence. 
No  reason  of  necessity  or  convenience  exists  for  resorting  to  this 
peculiar  kind  of  evidence,  whether  it  be  to  establish  the  quantity 
of  the  article  furnished,  or  any  other  ingredient  in  the  party's 
case.  We,  therefore,  think  the  evidence  was  properly  overruled 
by  the  court  below. 

2  and  3.  The  second  and  third  bills  of  exception  raise  the  ques- 
tion, whether  the  defendant  could  set-off  his  demand  against  the 
plaintiff  for  a  violation  of  the  plaintiff's  contract  to  saw  these  logs 
on  the  shares.  The  ground  on  which  it  is  objected  to  is,  that  it 
is  a  demand  for  unliquidated  damages,  sounding  in  tort.  It  is  pos- 
sible that  as  the  defendant  goes  on  to  aver,  that  the  plaintiff  suf- 
fered the  logs  to  rot  on  his  hands,  and  finally  floated  them  off  down 
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the  creek,  and  appropriated  the  rest  to  his  own  use,  he  might,  in 
trover  or  some  other  similar  form  of  action,  have  claimed  damages 
for  these  acts  as  tortious,  and  if  the  circumstances  of  the  case 
justified  it,  might  have  recovered  damages  even  beyond  the  value 
of  the  logs  and  interest,  and  that  such  a  demand  would  not  be 
the  subject  of  defalcation  or  set-off.  But  the  defendant  also  has 
a  remedy  in  assumpsit  for  a  breach  of  the  contract  of  the  plaintiff 
to  saw  these  logs  on  the  shares ;  and  in  such  an  action,  the 
damages  are,  in  a  certain  sense,  liquidated ;  that  is  to  say,  there 
is  a  measure  within  which  they  must  be  restrained.  For  the  de- 
fendant would  not  be  permitted,  in  an  action  of  assumpsit  for  the 
breach  of  the  contract,  to  recover  more  than  the  loss  he  had  sus- 
tained by  that  breach,  which  would  be  the  value  of  his  share  of 
the  logs  sawred  and  delivered  within  a  reasonable  time,  according 
to  the  contract.  In  such  action  he  waives  the  tort,  and  merely 
demands  to  be  placed  where  he  would  have  been  had  the  contract 
been  performed.  He  claims  damages  for  non-feasance,  for  non- 
performance  of  an  express  contract,  not  for  misfeasance  in  con- 
verting the  logs  to  the  plaintiff's  own  use,  or  floating  them  off  so 
as  to  be  destroyed.  This  distinction  is  adverted  to  in  Steigleman 
v.  Jeffries,  (1  Serg.  4*  Rawle  477),  and  seems  founded  in  reason 
and  justice.  The  defendant,  then,  by  claiming  this  set-off,  may 
be  considered  as  waiving  the  tort,  and  demanding  merely  damages 
in  assumpsit,  amounting  to  the  value  which  the  defendant's  share 
of  the  logs  would  have  yielded  to  him  if  sawed  and  delivered  ac- 
cording to  the  agreement.  It  is  a  case  of  damages  arising  ex  con- 
tractu,  capable  of  liquidation  by  a  legal  standard,  and  therefore 
falling  within  the  defalcation  Act,  as  well  as  within  the  express 
language  of  the  7th  section  of  the  Act  of  20th  March  1810,  by 
which  the  defendant  is  required  in  a  suit  before  a  justice  of  the 
peace,  on  pain  of  being  for  ever  barred,  to  set-off  his  demand,  whe- 
ther founded  on  bond,  note,  penal  or  single  bill,  writing  obligatory, 
book  account,  or  damage  on  assumption. 

This  section,  however,  further  requires  that  the  damages  claim- 
ed shall  not  exceed  the  sum  of  $100.  Whether  that  was  the  case 
here,  has  been  nowhere  stated,  either  in  the  record  or  in  the  argu- 
ments of  counsel.  We  think  it  but  fair  to  presume  it  may  have 
been  within  that  sum,  and  to  remit  the  case  for  another  trial. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Turnpike  Company  against  M'Anulty. 

In  an  action  by  a  Turnpike  Company,  a  sequestrator  may  appeal  from  an  award 
of  arbitrators  against  the  company,  and  make  the  oath  and  enter  into  the  recog- 
nizance required  by  law. 

ERROR  to  the  Common  Pleas  of  Indiana  county. 

This  was  an  action  on  the  case  in  assumpsit  by  the  president 
and  managers  of  the  Huntingdon  and  Indiana  Turnpike-road  Com- 
pany against  M'Anulty  and  Sterrett,  in  which  an  award  of  arbi- 
trators was  made  against  the  plaintiff.  John  S.  Isett,  sequestra- 
tor  of  the  company,  entered  an  appeal,  made  the  oath  and  gave 
the  recognizance  with  security  which  the  law  required.  A  rule 
was  granted  to  show  cause  why  the  appeal  should  not  be  stricken 
off  for  the  following  reasons:  1.  Because  the  oath  was  not  made 
by  the  president  or  other  chief  officer  of  the  corporation.  2.  Be- 
cause the  corporation  wras  not  in  the  recognizance  by  itself,  its 
agent  or  attorney. 

The  court  below  was  of  opinion  that  the  appeal  could  not  be 
sustained,  and  struck  it  off. 

Stewart  and  Banks,  for  the  plaintiff  in  error,  referred  to  the  Act 
of  Assembly  of  the  l&th  of  June  1836,  tit.  "Execution,"  sees.  43, 
44,  which  authorizes  the  appointment  of  a  sequestrator,  and  de- 
fines his  powers;  and  cited  8  Serg.  fy  Rawle  517;  8  Watts  318. 

Foster,  for  defendant  in  error.  The  right  of  appeal  by  a  cor- 
poration, and  the  mode  of  entering  it,  are  particularly  defined  by 
the  Act  of  22d  of  March  1817,  and  nothing  short  of  a  compliance 
with  that  law  will  sustain  the  appeal. 

PER  CURIAM. — The  statute  gives  a  sequestrator  the  powers  of 
trustees  under  the  Insolvent  Acts;  and  these  are  authorized  to 
compound,  set-off  or  carry  on  actions  in  behalf  of  the  insolvent. 
Surely  this  includes  the  right  of  appeal. 

Judgment  reversed  and  a  procedendo  awarded, 
iv. — z* 
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Orr  against  Cunningham. 

The  superintendence  and  payment  of  the  expenses  of  the  execution  of  a  war- 
rant are  presumptive  evidence  of  ownership ;  but  it  may  be  rebutted  by  proof  of 
the  actual  ownership,  and  then  the  execution  of  it  will  enure  to  the  benefit  of  the 
real  owner. 

A  title  may  be  lost  by  abandonment;  and  if  so,  it  falls  back  to  the  State ;  but 
is  never  thereby  transferred  to  an  adverse  claimant.  Nor  can  a  stranger  who  dis- 
covers another's  unsatisfied  warrant  in  the  hands  of  the  deputy-surveyor,  or  else- 
where, after  any  lapse  of  time  from  its  date,  assume  the  ownership  of  it,  and 
have  it  surveyed  for  himself. 

The  right  to  redeem  land  sold  at  treasurer's  sale  is  exclusively  in  the  owner : 
but  if  actually  redeemed  by  another,  it  will  enure  to  the  benefit  of  the  owner,  and 
vest  no  title  in  him  who  redeems  it,  although  he  may  have  been  a  claimant  of 
the  land  at  the  time. 

A  defendant  in  ejectment,  who  is  in  actual  possession,  claiming  title  by  war- 
rant and  survey,  is  not  entitled  to  compensation  for  improvements  made  upon  the 
land,  by  reason  of  his  having  purchased  a  treasurer's  title,  which  he  had  previ- 
ously annulled  by  redemption. 

ERROR  to  the  Common  Pleas  of  Jefferson  county. 

Robert  Orr  against  Robert  Cunningham  and  others.  This  was 
an  action  of  ejectment  for  1030  acres  of  land.  The  plaintiff  gave  in 
evidence  a  warrant  for  1000  acres  of  land  to  John  Nicholson, 
dated  the  30th  of  August  1793,  a  survey  made  the  1st  of  Septem- 
ber 1819,  and  returned  7th  of  December  1819 ;  and  deduced  this 
title  by  a  regular  chain  down  to  himself. 

The  defendants  claimed  under  the  same  warrant  and  survey, 
which  they  showed  was  made  by  Alexander  Taylor  "for  James 
E.  Cooper,  in  right  of  John  Nicholson,"  and  a  patent  from  the 
Commonwealth  for  the  land  in  the  survey,  dated  the  19th  of  Feb- 
ruary 1836. 

The  defendants  then  gave  in  evidence  a  regular  assessment  of 
the  land,  as  unseated  for  the  year  1822,  in  the  name  of  "John 
Nicholson  or  James  Cooper,"  and  a  sale  of  it  by  the  treasurer, 
and  a  deed  from  him  to  Samuel  Newcomb,  dated  the  28th  of  De- 
cember 1826;  and  a  deed  from  Samuel  Newcomb  to  James  E. 
Cooper,  dated  8th  of  February  1827,  and  acknowledged  the  18th 
of  September  1839;  and  a  deed  from  James  E.  Cooper  to  the  de- 
fendants, dated  the  22d  of  May  1839.  The  defendants  then  proved 
that  the  improvements  made  upon  the  land  by  them  were  of  the 
value  of  $3675. 

The  plaintiff  then  called  William  P.  Brady,  who  testified,  in 
substance,  that  he  was  the  deputy-surveyor  for  the  district  in 
which  this  land  was  in  1793;  that  the  warrant  was  given  to  him 
by  Thomas  Grant,  who  was  the  agent  of  John  Nicholson,  to  be 
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executed;  that  it  remained  in  his  hands  unexecuted  until  1802, 
when  Thomas  Grant  and  Henry  Vanderslice  called  upon  him,  and 
Vanderslice,  who  was  then  sheriff  of  Northumberland  county, 
said  he  wanted  to  levy  on  the  warrant ;  he  did  levy  on  it,  and  took 
it  away.  About  six  months  afterwards,  Thomas  Grant  returned 
the  warrant  to  him,  and  it  remained  in  his  possession  until  the 
year  1819,  when  he  transferred  it  to  James  E.  Cooper,  without 
any  authority,  and  handed  it  over  to  Alexander  Taylor,  who  was 
his  successor,  as  deputy-survey er  of  the  district.  On  his  cross- 
examination  he  said,  that  there  were  a  number  of  other  warrants 
handed  to  him  to  be  executed,  in  1793,  by  Thomas  Grant,  at  the 
same  time  with  the  one  in  question,  and  that  Grant  was  interest- 
ed in  some  of  them  but  not  this  one. 

The  plaintiff  then  gave  in  evidence  the  treasurer's  sale-book  of 
Jefferson  county,  showing  the  sale  of  the  land  to  Samuel  New- 
comb,  and  the  redemption  of  it  on  the  3d  of  October  1827  by 
James  E.  Cooper ;  and  then  called  Samuel  Newcomb  as  a  wit- 
ness, who  testified :  "  The  same  fall  I  purchased,  or  sometime  that 
winter,  I  met  with  Mr  Cooper.  He  spoke  to  me  about  this  land ; 
said  Mr  Brady  had  told  him  I  had  purchased  it  at  treasurer's  sale ; 
he  wanted  a  line  from  me  to  the  treasurer  that  I  had  received  my 
pay.  I  owed  Mr  Cooper  a  couple  of  dollars  that  was  deducted 
out,  and  I  gave  him  a  line  to  the  treasurer  to  receive  the  remain- 
der. We  had  some  talk  about  the  deed ;  he  considered  it  of  no 
value,  but  said  it  was  to  be  his  property.  I  considered  the  deed 
of  no  value  to  me  but  what  it  cost  me.  A  short  time  after,  he 
wanted  me  to  send  the  deed  or  leave  it  at  Esquire  Bell's.  It  was 
not  sent,  and  lay  in  my  possession  till  1839,  or  the  beginning  of 
1840,  when  he  received  the  deed  from  me,  with  the  transfer  that 
is  now  on  it ;  and  made  me  satisfaction  for  the  same.  It  was  made 
at  the  date  of  the  acknowledgment,  but  I  had  agreed  to  let  him 
have  the  deed  long  before,  in  1827.  The  treasurer  paid  over  the 
money  to  me  according  to  the  line  I  had  given  Mr  Cooper ;  the 
account  was  deducted  out  and  the  treasurer  paid  me  the  balance. 
It  was  agreed  that  we  would  date  the  transfer  about  the  time  that 
I  had  agreed  to  give  him  the  deed.  It  was  written  and  executed 
the  day  it  was  acknowledged  before  Judge  Winslow.  It  was  not 
mentioned  at  our  first  conversation  that  I  was  to  convey.  It  was 
afterwards  that  we  talked  of  the  deed,  at  the  second  conversation. 
I  agreed  to  transfer  the  deed  to  him ;  he  gave  me  the  price  of  the 
deed,  and  a  dress  for  my  wife.  I  did  not  consider  I  had  received 
the  amount  before.  The  reason  I  did  not  leave  the  deed  at  Esquire 
Bell's  was,  because  I  did  not  consider  I  had  been  paid  all  out,  and 
wished  to  give  it  to  himself  so  I  could  get  the  balance." 

The  court  below  charged  the  jury  that  the  time  which  had 
elapsed  between  the  date  of  the  warrant  and  the  survey  for  Coop- 
er, without  any  intervening  act  in  prosecution  of  the  title  by  the 
warrantee,  raised  a  presumption  that  the  warrant  was  Cooper's 
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property  when  the  survey  was  made  for  him ;  and  that  this  pre- 
sumption was  not  rebutted  by  the  facts  proved  by  William  P. 
Brady,  the  deputy-surveyor.  That  whether  the  treasurer's  title 
was  conveyed  to  Cooper,  was  a  matter  of  fact  to  be  determined 
by  the  jury;  and  that  upon  that  fact  depended  the  question  whe- 
ther the  defendants  were  entitled  to  compensation  for  their  im- 
provements. The  jury  found  a  verdict  for  the  defendants. 

Buffington,  for  plaintiff  in  error,  argued  that  Cooper  never  ac- 
quired any  valid  title  to  the  warrant ;  the  testimony  showed  con- 
clusively that  the  original  title  of  the  warrantee  was  vested  in 
the  plaintiff.  The  survey  in  1819  enured  to  the  benefit  of  the 
owner  of  the  warrant.  The  sale  by  the  treasurer  was  annulled 
by  the  redemption;  for  although  Cooper  had  not  such  title  as 
would  enable  him  to  redeem,  yet  if  he  did  redeem  the  land  in  fact, 
and  the  purchaser  agreed  to  it  by  receiving  the  redemption  money, 
it  is  binding  upon  him,  and  defeats  his  title.  His  subsequent  con- 
veyance of  his  title  was  a  nullity.  10  Peters  1 ;  9  Watts  98. 

Foster,  contra,  contended  that  he  who  superintended  and  paid 
the  expenses  of  locating  a  warrant,  was  presumed  to  be  the  owner 
of  it.  Besides,  the  great  lapse  of  time  from  the  date  of  the  war- 
rant to  the  time  of  its  location,  justified  the  court  in  referring  the 
question  to  the  jury,  whether  he  had  not  purchased  the  warrant ; 
especially  when  it  was  proved  that  it  was  delivered  to  William  P. 
Brady  a  long  time  after  he  went  out  of  office,  and  consequently, 
not  for  the  purpose  of  having  it  executed.  2  Binn.  55 ;  1  Yeates 
164;  2  Yeates  318;  17  Serg.  fy  Rawle  350.  But  if  Cooper  was  not 
the  owner  of  the  warrant,  he  had  no  right  to  redeem,  and  conse- 
quently the  title  remained  in  the  purchaser  at  sheriff's  sale,  which 
was  sufficient  to  defeat  the  plaintiff's  action.  2  Watts  436.  Cooper 
was  the  purchaser  of  the  treasurer's  title. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  alleged  that  the  defendants  are  entitled 
by  the  Statute  of  Limitations ;  but  the  court  charged  that  the  time 
which  had  run  between  the  date  of  the  warrant  and  the  survey 
for  Cooper,  without  an  intervening  act  in  prosecution  of  the  title 
by  the  warrantee,  raised  a  presumption  that  the  warrant  was 
Cooper's  property  when  the  survey  was  made  for  him ;  and  that 
this  presumption  was  not  rebutted  by  the  facts  sworn  to  by  Brady, 
the  deputy-surveyor. 

To  state  those  facts,  is  to  decide  the  point.  The  warrant  was 
issued  to  Nicholson,  in  1793;  the  survey  was  made  on  it  at  the 
instance  of  Cooper,  in  1819 ;  and  as  superintendence,  with  pay- 
ment of  fees,  has  been  deemed  presumptive  evidence  of  ownership, 
there  was  perhaps  a  legal  presumption  that  Nicholson  was,  from 
the  first,  a  trustee  for  Cooper.  But  the  survey  raised  no  presump- 
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tion  of  a  conveyance  from  Nicholson,  granting  him  to  have  been 
the  owner  of  the  warrant  in  the  first  instance.  In  Galloway  v. 
Ogle,  (2  Binn.  463),  a  claim  set  up  to  a  warrant  and  survey  in  the 
name  of  another,  and  persisted  in  without  contradiction  for  30 
years,  was  held,  in  the  absence  of  a  transfer  by  the  warrantee  to 
any  one  else,  to  be  presumptive  evidence  that  his  title  was  vested 
in  the  claimant  by  a  deed  since  lost.  In  the  present  case,  Cooper's 
claim  was  set  up  in  1819,  and  had  been  persisted  in  at  the  suing 
out  of  the  writ  in  1839,  for  less  than  21  years.  The  time  neces- 
sary to  raise  a  presumption  which  acts  on  an  interest  in  land,  has 
been  eventually  reduced  to  the  standard  of  the  Statute  of  Limita- 
tions ;  and  measured  even  by  that,  the  time  in  this  instance  would 
be  too  short.  Length  of  time,  however,  is  not  indispensable  to  the 
presumption  of  a  trust ;  and  the  survey  procured  by  Cooper  at  his 
own  expense,  raised  a  presumption,  in  the  first  instance,  that  he 
was  the  original  owner  of  the  warrant.  But  this  presumption, 
though  a  legal  one,  and  such  as  a  jury  is  bound  to  entertain,  was 
open  to  disproof;  and  what  did  Brady,  the  deputy-surveyor,  testify 
in  respect  to  it  ?  He  stated  that  this  warrant  and  several  others, 
were  put  into  his  hands  for  location,  by  John  Barren,  in  the  pres- 
ence of  Thomas  Grant,  who  was  interested  in  the  warrants  with 
Morris  and  Nicholson,  but  who  ceased  to  have  an  interest  in  this 
particular  one  when  they  came  to  be  divided.  It  was  delivered 
to  him  in  1793,  and  remained  unexecuted  in  his  office  till  1799,  when 
he  was  superseded;  and,  though  an  official  paper,  it  was  not 
handed  over  to  his  successor.  It  was,  with  others,  demanded  by 
the  sheriff  of  Northumberland  county,  in  1802;  subjected  to  the 
form  of  a  levy  and  sale  on  execution ;  and  handed  back  to  the 
witness — a  proceeding  which  was  declared  by  this  court,  on  another 
occasion,  to  have  been  utterly  void.  The  warrant  then  remained 
in  the  custody  of  the  witness  till  1819,  when  he  sold  it  to  Cooper, 
without  colour  of  right  in  himself  or  pretence  of  authority  from 
another.  What  then  becomes  of  the  presumption  of  Cooper's 
ownership  ?  A  warrant  is  not  an  article  of  merchandise  ;  neither 
have  we  market  overt  for  it.  Brady's  want  of  title  appeared  on 
the  face  of  the  instrument,  which  was  notoriously  an  office  paper ; 
and  it  is  a  familiar  principle,  that  the  purchaser  of  an  imperfect 
title  must  stand  or  fall  by  the  case  of  him  from  whom  he  had  it. 
Yet  the  court  charged  that  the  facts  did  not  rebut  the  presumption 
of  Cooper's  ownership. 

How  then  can  the  title  have  passed  from  the  warrantee  and 
those  beneficially  interested  with  him?  By  abandonment, say  the 
defendants,  for  forty  years.  A  title  may  certainly  be  lost  by  aban- 
donment ;  but  this  is  the  first  time  we  have  heard  it  suggested  that 
it  may  at  the  same  time  be  transferred  to  an  adverse  claimant,  or 
picked  up  by  the  first  person  who  finds  it.  It  falls  back  to  the 
State,  and,  by  its  extinction,  sometimes  makes  a  younger,  but  con- 
flicting title,  good ;  but  here  there  was  no  such  conflict,  for  both 
iv.  — 38 
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parties  claim  in  the  same  right,  and  the  point  is  to  determine 
which  of  them  is  the  owner  of  it.  Where  there  is  no  race  for  pri- 
ority of  appropriation,  an  owner  may  suffer  his  warrant  to  rest 
unexecuted  in  the  office  of  the  deputy-surveyor,  without  prejudice, 
for  an  indefinite  time ;  and  even  where  there  is  such  a  race,  he 
forfeits  no  more  by  delay  than  his  right  to  be  served  before  his 
juniors.  His  loss  of  priority  may  doubtless  cost  him  the  land,  but 
not  his  warrant ;  for  the  contest  in  such  a  case  is  between  the 
owners  of  separate  titles,  neither  of  whom  can  appropriate  his 
adversary's  title  to  himself.  Nor  can  a  stranger  who  discovers 
another's  unsatisfied  warrant  in  the  hands  of  a  deputy-surveyor, 
assume  the  ownership  of  it,  and  have  it  surveyed  for  himself.  How 
great  soever  the  supineness  of  the  warrantee,  it  can  be  taken 
advantage  of  only  by  the  State  or  its  grantee,  and  not  by  an  inter- 
meddler.  In  this  case  the  survey,  being  a  lawful  act,  was  not 
void ;  and  it  necessarily  enured  to  the  owners  of  the  warrant. 

We  have  before  us,  then,  the  case  of  a  warrant  put  into  the 
hands  of  the  deputy-surveyor  in  1793,  without  further  prosecution 
of  the  title  till  1819  ;  an  unauthorized  sale  of  the  warrant,  and  a 
survey  for  the  purchaser  in  that  year.  This  is  the  case  presented 
by  the  record ;  and  the  most  dexterous  manipulation  of  it  must  fail 
to  work  it  into  the  effigy  of  a  title  in  the  surreptitious  purchaser. 

The  subsequent  sale  for  taxes  would  have  transferred  the  right, 
had  not  the  land  been  redeemed.  But  the  act  of  redemption  is 
impugned  on  the  ground  that  Cooper  had  no  right  to  perform  it : 
and  the  argument  presents  this  dilemma:  if  he  was  not  the  owner, 
it  is  said,  redemption  by  him  was  void,  and  the  tax  sale  stands 
good ;  but  if  he  was  in  fact  the  owner,  the  plaintiff  has  no  right  to 
recover. 

The  right  to  redeem  was  given  exclusively  to  the  owner  of  the 
land  when  it  was  sold,  to  guard  the  purchaser  from  the  officious- 
ness  of  strangers ;  but  when  the  purchaser  himself  has  ratified  an 
unauthorized  act  of  redemption,  who  can  be  admitted  to  object  to 
it  ?  Certainly  not  the  person  who  performed  it.  The  party  for 
whose  protection  the  provision  was  intended,  may  waive  the  benefit 
of  it  when  he  thinks  proper.  Cooper  doubtless  did  not  consider 
himself  a  stranger,  nor  did  he  mean  to  redeem  for  the  advantage 
of  any  one  but  himself;  yet  he  could  not  assign  to  the  act  less 
effect  than  the  law  gave  it.  The  decisions  have  gone  on  the  letter 
of  the  statute,  that  a  tender  by  one  who  has  not  an  interest  in  the 
land,  may  be  rejected ;  but  here  it  was  accepted.  It  is  proper  that 
the  act  of  an  intermeddler  should  not  be  suffered  to  devest  a  title ; 
but  where  the  purchaser  elects  to  take  what  the  law  allows  him, 
either  from  a  friend  or  an  antagonist  of  the  owner,  it  would  be  a 
fraud  in  him  afterwards  to  dispute  it.  Here  he  does  not  dis- 
pute it.  His  purchase  is  claimed  under  the  very  person  who  paid 
the  taxes  and  costs  into  the  treasury  expressly  to  defeat  it.  Had 
there  been  a  surplus  bond,  it  would  have  been  cancelled  or  deli- 
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vered  up,  and  the  treasurer's  deed  would,  beyond  dispute,  have 
been  avoided ;  yet  this  effect  would  have  been  produced  by  the 
intervention  of  one  who  was  neither  owner  nor  agent,  but  an 
antagonist  claimant ;  and  there  cannot  be  one  rule  where  there  has 
been  a  surplus  bond,  and  another  where  there  has  been  none. 
Why  should  not  such  a  claimant  be  allowed  to  redeem  for  the 
party  eventually  entitled,  even  without  the  concurrence  of  the 
purchaser  ?  It  is  not  the  business  of  the  treasurer  to  determine 
between  conflicting  pretensions  to  the  right ;  and  where  he  has 
received  the  tender  of  the  one  claimant,  what  is  the  other  to  do  ? 
He  also  may  doubtless  tender;  but  as  the  treasurer  has  no 
authority  to  receive,  in  the  whole,  more  than  the  taxes  and  costs 
with  the  additional  twenty-five  per  cent.,  it  would  be  nugatory  to 

f)  through  the  form  of  a  tender  that  would  be  inevitably  rejected. 
ex  neminem  cogit  ad  vana  sen  inutilia.  On  the  principle  by 
which  a  patent  enures  to  him  who  has  the  right,  I  would  say  that 
a  tender  by  either  of  two  adverse  claimants  might  enure  to  the 
true  owner,  even  without  acceptance  of  it ;  but  where  the  money 
is  taken,  and  the  purchase  given  up,  there  cannot  be  a  doubt  that 
the  parties  are  remitted  to  their  former  rights. 

This  principle  disposes  also  of  the  claim  of  compensation  for 
improvements.  The  defendants  appear,  not  in  the  place  of  a  pur- 
chaser at  the  treasurer's  sale,  but  as  claimants  of  a  title  paramount, 
under  one  by  whom  the  sale  was  annulled.  If  the  title  by  the  sale 
were  still  in  force,  they  would  have  a  right,  not  to  compensation 
for  improvements,  but  to  the  improvements  themselves.  It  was  a 
blunder  in  Cooper  to  avoid  the  deed  instead  of  leaving  it  in  force 
and  taking  an  assignment  of  it ;  for  had  he  given  the  transaction 
the  form  of  a  purchase  from  the  treasurer's  vendee,  he  would  have 
had  the  plaintiff's  title  in  addition  to  his  own.  The  matter  seemed 
at  first  susceptible  of  that  construction ;  but  all  its  features  except 
the  assignment,  appear,  on  closer  examination,  to  be  decisively  those 
of  redemption.  The  payment  of  the  money  into  the  treasury,  and 
the  memorandum  of  tender  on  the  list  of  sales,  indicate  the  true 
nature  of  the  transaction  too  clearly  to  let  it  pass  for  a  purchase. 
The  object  of  consulting  the  vendee  at  all,  seems  to  have  been  no 
other  than  to  obtain  his  consent  to  a  deduction  of  his  debt  to 
Cooper  from  the  redemption  money.  Cooper  considered  the  trea- 
surer's deed  so  worthless,  that  he  did  not  desire  at  first  to  have  it 
delivered  up;  and  though  he  afterwards  insisted  on  it,  the  assign- 
ment of  it  operated  no  further  than  to  transfer  an  exploded  assur- 
ance. By  giving  the  transaction  that  shape,  he  rejected  the  healing 
influence  of  a  tax  sale ;  and  though  we  regret  to  see  parties 
deprived  of  the  fruit  of  their  labour  by  an  oversight,  we  dare  not 
protect  them  at  the  sacrifice  of  a  principle. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Hankins's  Estate. 

A  testator  devised  "  to  my  daughter  A.  I  give  and  devise  the  farm  where  I 
live,  provided  she  does  not  get  married.  Should  she  get  married,  the  said  pro- 
perty shall  be  given  up,  and  in  lieu  thereof  I  give  and  devise  to  her  $500.  Should 
she  die  or  get  married,  then  the  property  willed  to  her  to  be  sold,  and  equally 
divided  amongst  the  surviving  heirs ;  A.  to  be  considered  as  one  of  the  heirs." 
A.  died  unmarried.  Held,  that  the  proceeds  of  the  sale  of  the  farm  were  to  be 
divided  among  the  surviving  children  and  grandchildren  of  the  testator :  and 
that  the  executor  of  A.  was  not  entitled  to  any  part  of  it. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Allegheny 
county. 

Enoch  Hankins  died  on  the  29th  of  November  1835,  leaving 
four  children  surviving  him,  and  several  grandchildren,  the  chil- 
dren of  two  deceased  daughters.  By  his  last  will  and  testament, 
he  thus  disposed  of  part  of  his  estate :  "  To  my  daughter  Ann,  I 
give  and  devise  the  farm  and  all  the  personal  property  which  I 
now  possess  and  whereon  I  live,  provided  she  does  not  get  mar- 
ried ;  also,  the  house  and  lot  on  the  Monongahela  river,  on  the 
same  conditions.  Should  she  get  married,  the  said  property  shall 
be  given  up,  and  in  lieu  thereof  I  give  and  devise  to  her  $500. 
Should  Ann  die  or  get  married,  then  the  real  and  personal  pro- 
perty willed  to  her  to  be  sold,  and  equally  divided  amongst  the 
surviving  heirs,  Ann  to  be  considered  as  one  of  the  heirs." 

In  November  1839,  Ann  died  unmarried  and  without  issue,  leav- 
ing a  will  and  appointing  executors.  After  her  death,  John  Gil- 
fillen,  administrator,  with  the  will  annexed,  of  Enoch  Hankins, 
sold  the  property  devised  to  Ann,  and  the  proceeds  thereof  were 
brought  into  the  Orphans'  Court  for  appropriation.  The  court 
referred  the  same  to  auditors,  who  reported,  that  upon  the  facts 
stated,  the  fund  should  be  divided  into  seven  shares,  of  which  each 
of  the  four  surviving  children  should  be  entitled  to  one  share :  the 
executors  of  Ann  one  share,  and  the  children  of  the  two  deceased 
daughters  each  one  share.  This  report  was  excepted  to,  on  the 
ground  that  the  executors  of  Ann  were  not  entitled  to  any  part 
of  the  fund :  but  the  court  confirmed  the  report  of  the  auditors. 

Williamson  and  M'Candless,  for  appellants. 
Van  Amringe,  for  appellee. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — The  great  and  leading  rule  in  the  construction  of 
wills  is,  that  the  intention  of  the  testator,  if  not  inconsistent  with 
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the  rules  of  law,  shall  govern ;  and  that  no  part  thereof,  to  which 
meaning  or  operation  can  be  given  consistent  with  the  general 
intention  of  the  testator,  shall  be  rejected.  The  strict  grammatical 
sense  is  not  always  regarded,  but  the  words  of  a  will  may  be 
transposed  to  make  a  limitation  sensible,  and  to  carry  into  effect 
the  general  intention  of  the  testator.  11  Vez.  148;  1  Paige  343; 
2  Paige  130.  Here  the  general  intention  of  the  testator  was  to 
make  a  comfortable  provision  for  his  daughter  Ann  during  her 
life.  And  for  this  purpose  he  bequeaths  her  the  farm  and  all  the 
personal  property  he  possessed,  and  on  which  he  lived,  and  a  house 
and  lot  on  the  Monongahela  river.  It  was  given  to  her  on  condition 
she  should  not  marry ;  but  if  she  did  marry,  the  testator  bequeaths 
her  $500,  and  directs  that  the  property  devised  be  sold,  and  divided 
equally  among  all  his  children,  of  whom  Ann  was  one.  If,  how- 
ever, Ann  died  unmarried,  he  directs  the  property  to  go  among 
his  surviving  heirs,  which  of  course  means  his  own  heirs,  viz :  his 
surviving  children  and  grandchildren.  This,  it  is  very  apparent, 
was  the  general  intention  of  the  testator;  but  to  carry  this  inten- 
tion into  effect,  the  language  used  is  not  the  most  clear.  "  To  his 
daughter  Ann  he  gives  and  devises  the  farm  and  all  the  personal 
property  which  he  possessed,  and  on  which  he  lived,  and  also  the 
house  and  lot  on  the  Monongahela,  on  the  same  conditions.  Should 
she  get  married,  the  said  property  is  to  be  given  up,  and  in  lieu 
thereof  he  devises  to  her  $500.  Should  Ann  die  or  get  married, 
then  the  real  and  personal  property  willed  to  her  to  be  sold,  and 
equally  divided  amongst  the  surviving  heirs,  Jinn  to  be  considered 
as  one  of  the  heirs."  It  is  contended  that  the  words  "  surviving 
heirs"  applies  to  her  death  as  well  as  marriage,  and  that  she  is  a 
surviving  heir  in  the  contemplation  of  the  testator,  although  she  is 
dead.  But  this  is  a  palpable  absurdity,  for  which  no  rational  reason 
has  been  given ;  for,  there  is  nothing  in  the  suggestion  that  the 
testator  was  desirous  that  she  should  have  power  to  dispose  of  her 
share  of  the  estate  to  reward  those  who  might  be  heirs  to  her.  Of 
this  there  is  nothing  in  the  will.  It  is  but  a  fanciful  notion,  resting 
on  conjecture  merely.  But  by  a  transposition  of  the  language  we 
give  every  word  in  the  will  its  proper  and  legitimate  signification. 
Thus,  by  applying  the  words  "  Ann  to  be  considered  as  one  of  the 
heirs"  to  her,  if  she  married,  we  effectuate  the  intention  of  the 
testator  by  giving  her  $500,  and  an  equal  dividend  of  the  property 
sold,  and  thus  producing  an  equality  as  he  intended  among  his 
children.  So,  if  she  should  die,  (as  was  the  case,  without  heirs), 
married,  the  property  goes,  as  is  perfectly  right,  to  the  surviving 
heirs  of  the  testator,  viz  :  his  children  and  grandchildren.  By  this 
construction,  we  give  effect  to  the  intention  of  the  testator,  give 
every  word  its  legitimate  signification,  and  avoid  the  absurdity  to 
which  the  other  reading  leads. 

It  is  very  plain  that  the  words  "  Ann  to  be  considered  as  one 
of  the  heirs,"  were  an  after-thought,  and  were  designed  to  apply 
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to  the  improbable  contingency  of  Ann's  getting  married.  Suppose 
a  person  had  said  to  the  testator,  "  what  do  you  mean  if  Ann 
marries  ?"  He  would  have  answered,  "  I  mean,  that  in  that  case 
she  shall  have  $500,  that  the  property  given  to  her  shall  be  sold, 
and  shall  be  equally  divided  between  her  and  her  brothers  and 
sisters,  and  thus  produce  an  equality  between  them."  "  But  sup- 
pose Ann  dies  without  marrying?  Do  you  mean  to  say  that  Ann 
should  be  one  of  your  surviving  heirs?"  We  can  readily  under- 
stand his  astonishment  at  the  question.  "  One  of  my  surviving 
heirs  when  she  is  dead !  That  is  nonsense ;  do  not  attribute  such 
folly  to  me.  No,  I  intend  in  that  event,  that  as  the  property  has 
done  its  office  by  making  her  comfortable  during  life,  it  shall  then 
descend  to  my  children  and  grandchildren,  whom  I  designate  by 
the  terms  my  surviving  heirs-." 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  appro- 
priating any  portion  of  the  fund  to  the  executors  of  Ann.  The 
decree  is  reversed  in  that  respect,  and  affirmed  as  to  the  residue. 


Meaner  against  M'Kowan. 

To  construe  a  written  agreement,  the  whole  instrument  must  be  taken  into 
view,  and  not  merely  particular  expressions.  Hence  the  words  "  on  condition" 
may  be  construed  to  mean  "  on  the  terms,"  in  order  to  effectuate  the  intention  of 
the  parties. 

The  Court  of  Common  Pleas  has  jurisdiction  under  the  Act  of  31st  of  March 
1792,  for  the  proof  and  execution  of  all  contracts  for  the  sale  of  land  made  on  a 
valuable  consideration,  whether  for  money  or  otherwise :  and  the  decree  of  the 
court  for  the  execution  of  such  contract  is  conclusive  between  the  parties. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment  by  William  Meaner  and  Cathe- 
rine his  wife  against  Daniel  M'Kowan,  John  Williams,  and  John 
Browski,  for  a  tract  of  land.  Jacob  Haymaker  married  the  daugh- 
ter of  Michael  Rugh,  and  had  by  her  issue  three  children.  The 
original  title  to  the  land  in  dispute  had  been  in  Michael  Rugh,  and 
l>y  an  arrangement  between  him  and  his  son-in-law,  the  latter  went 
into  possession  of  the  land  and  claimed  it  as  his  own.  Mrs.  Hay- 
maker afterwards  died,  and  Jacob  Haymaker  married  again  and 
had  children  by  his  second  wife.  A  controversy  then  arose  between 
Rugh  and  Haymaker  about  the  land,  which  they  agreed  to  refer 
to  arbitrators,  but,  pending  the  reference,  entered  into  the  follow- 
ing agreement : 
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"  It  is  agreed  by  the  parties  that  the  contest  as  to  the  PokeRun 
place  be  given  up,  on  condition  that  Mr  Rugh  shall,  in  a  reasona- 
ble time,  convey  to  Jacob  Haymaker's  three  daughters,  to  wit, 
Sarah,  Phebe,  and  Lucetta,  in  equal  shares,  the  whole  of  the  Poke 
Run  place,  containing  300  acres,  more  or  less,  by  a  deed  in  fee- 
simple,  and  clear  of  any  encumbrance  whatever :  that  on  said 
Rugh's  doing  so,  said  Haymaker  quits  all  claims  to  said  place.  To 
which  we  bind  ourselves,  our  heirs,  executors,  administrators,  and 
every  of  them,  in  the  penal  sum  of  $3000,  current  money  of  the 
United  States.  In  testimony  of  which  we  set  our  hands  and  seals 
the  25th  of  July  1818." 

In  1820,  Michael  Rugh  died,  and  his  daughter  Catherine,  the 
wife  of  the  plaintiff,  was  born  after  his  death.  In  1821,  the  admi- 
nistrator of  Michael  Rugh,  deceased,  presented  a  petition  to  the 
Court  of  Common  Pleas  for  leave  to  prove  the  contract  between 
his  intestate  and  Jacob  Haymaker;  and  the  contract  was  proved, 
and  a  deed  executed  to  the  three  daughters  of  Michael  Rugh  and 
their  husbands.  Under  this  title  the  defendants  claimed. 

WHITE,  President,  thus  charged  the  jury  : — "  At  the  date  of  this 
contract  both  parties  claimed  the  land,  and  the  object  of  this  com- 
promise was  to  settle  all  disputes  concerning  it.  This  would  be  a 
valid  consideration  for  a  compromise.  It  was  not  necessary  that 
the  claim  of  Haymaker  should  be  a  legal  claim,  nor  that  it  was 
such  that  he  could  recover  in  a  court  of  law.  It  is  sufficient  that 
both  parties  claimed  the  land ;  and  if  the  agreement  had  been  a 
division  of  it  between  them,  it  would  have  been  binding  and  obli- 
gatory on  the  parties,  and  the  settlement  of  the  dispute  would  be 
a  sufficient  consideration.  The  consideration  of  Rugh's  agreement 
to  convey  was  the  relinquishment  of  Haymaker's  claim  ;  and  Rugh 
obtained  by  it  what  he  alleged  he  always  desired,  securing  the 
title  to  his  own  descendants.  It  is  alleged  that  this  compromise 
was  on  condition  that  Rugh  should  convey,  and  as  he  never  did 
convey,  the  condition  was  broken  and  the  title  remained  in  him, 
and  if  he  did  not  perform,  Haymaker  might  have  rescinded  the 
contract  and  been  restored  to  his  original  rights.  But  he  never 
appears  to  have  done  so.  On  the  contrary,  the  presumption  arises 
from  the  endorsement  on  the  contract  in  the  handwriting  of  the 
Recorder,  "  to  Jacob  Haymaker,"  that  he  procured  the  contract 
to  be  proved  for  the  purpose  of  laying  the  foundation  of  calling  on 
the  administrators  for  a  deed ;  and  a  deed  was  executed  in  conse- 
quence of  these  proceedings.  There  is  no  provision  that  Hay- 
maker is  to  make  any  further  release  or  do  any  further  act.  So 
that  there  is  no  evidence  that  Haymaker  ever  elected  to  rescind 
the  contract.  But  no  man  can  by  his  own  act  or  his  own  default 
rescind  a  contract  without  the  consent  of  the  other  party.  It  is 
true  the  terms  of  the  contract  are  "  on  condition  ;"  but  there  is  no 
magic  in  words ;  the  court  must  look  at  the  whole  instrument,  and 
say  what  was  the  intention  of  the  parties  when  they  entered  into 
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the  agreement,  and  if  that  can  be  effected  without  overthrowing 
some  unbending  rule  of  law,  it  is  their  duty  to  do  so.  And  by  the 
terms  of  this  contract  we  instruct  you  that  Rugh  was  bound  to 
convey,  if  Haymaker  never  violated  the  contract  on  his  part ;  and 
that  Rugh  has  no  right  to  say  that,  because  the  words  "  on  condi- 
tion" are  introduced  into  the  article,  his  representatives  can  allege 
his  default  as  a  reason  for  rescinding  the  contract. 

Coulter  and  Foster,  for  plaintiff  in  error,  argued  that  the  paper 
of  the  25th  of  February  1818  was  but  a  conditional  agreement, 
which,  if  not  performed  by  either  party,  fell  to  the  ground.  At 
all  events,  it  was  not  such  a  contract  for  the  sale  of  land  as  was 
embraced  within  the  provisions  of  the  Act  of  1792.  3  Watts  60. 
There  was  not  such  a  consideration  as  would  support  the  agree- 
ment and  compel  the  execution  of  a  deed.  2  Wheat.  336;  2  Leigh 
569 ;  2  Gill  fy  Johns.  209 ;  1  Watts  216 ;  2  Penn.  Rep.  531.  There 
was  no  act  done  by  the  parties  to  consummate  the  agreement,  and 
after  the  death  of  Rugh,  Haymaker  might  have  released  his  title 
or  not  as  he  pleased  ;  and  as  he  never  did  do  so,  the  presumption  is 
that  he  rescinded  the  contract.  Rugh's  heir  should  not  be  bound 
by  the  contract,  if  the  other  party  was  not,  and  never  executed  it 
on  his  part.  It  was  a  condition  precedent  to  the  title.  2  Vern. 
116;  Shep.  Touch.  115;  2  DaU.  317. 

Armstrong,  contra,  argued  that  the  decree  of  the  Court  of  Com- 
mon Pleas  was  conclusive  of  the  title;  and  if  so,  it  put  an  end  to 
the  cause.  But  the  agreement  was  perfect  in  all  its  parts.  A 
compromise,  or  the  relinquishment  of  a  doubtful  right,  is  always  a 
sufficient  consideration  for  a  contract.  Then  clearly  Rugh  agreed 
to  convey  his  title  to  his  grandchildren  in  consideration  that  Hay- 
maker would  relinquish  his  claim ;  and  this  vests  such  an  equitable 
title  in  them,  as  will  protect  them  and  those  claiming  under  them 
in  ejectment. 

.  The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  impossible  to  consider  the  agreement  of  the 
25th  of  February  1818,  as  anything  else  than  a  final  adjustment 
of  the  disputes  between  the  grandfather  and  the  son-in-law,  on 
certain  terms  which  both  were  interested  in  effecting ;  that  is  to 
say,  that  the  whole  property  should  be  vested  in  the  grandchildren. 
The  release  of  a  claim  is  a  sufficient  consideration  for  a  compro- 
mise, and  that  there  were  claims  by  both  these  parties  is  abun- 
dantly proved.  But  it  is  said  the  agreement  contains  a  condition 
which  has  not  been  performed,  the  grandfather  dying  without 
executing  a  deed.  I  am  of  opinion  that  this  agreement  was  not 
conditional  but  absolute;  that  it  bound  both  parties,  and  that 
neither  could  afterwards  rescind  it.  The  intent  of  the  parties  to 
close  all  disputes  is  plain,  from  the  nature  of  the  stipulations,  as 
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well  as  the  introductory  words,  by  which  the  contest  as  to  the 
place  is  to  be  given  up.  The  word  condition,  as  used,  is  obviously 
employed  to  express  the  same  as  terms  of  the  agreement :  as  if  it 
had  read,  "  it  is  agreed  the  contest  be  given  up,  on  the  terms  fol- 
lowing," &c.  To  construe  agreements,  the  whole  instrument 
must  be  looked  at,  and  not  merely  particular  expressions.  Hence 
words  of  condition  are  often  construed  as  words  of  covenant  or 
agreement  to  effect  the  design  of  the  parties,  and  vice  versa. 
Campbell  v.  Shrum  (3  Walts  60),  and  cases  there  cited. 

We  think  also,  that  the  court  below  ought  to  have  charged  the 
jury,  that  the  estate  was  vested  in  the  grantees  in  a  deed  executed 
by  Rugh's  administrators,  in  pursuance  of  the  decree  of  the  Court 
of  Common  Pleas.  The  first  section  of  the  Act  of  31st  of  March 
1792,  expressly  declares  the  decree  shall  have  that  effect.  It  is 
said  the  Court  of  Common  Pleas  had  not  jurisdiction  because  it 
was  not  a  sale.  But  this  is  a  misconception  of  the  Act.  The  Act 
applies  to  every  contract  made  on  a  valuable  consideration,  whether 
for  money  or  otherwise  :  and  this  distinction  is  expressly  recognised 
in  Haggerty's  Case  (4  Watts  305),  which  was  held  to  be  out  of  the 
jurisdiction  of  the  court  on  petition,  because  it  was  a  case  of  a 
parol  gift  to  a  son,  and  not  the  case  of  a  contract  for  a  valuable 
consideration.  The  release  of  claims  in  the  present  instance  was 
a  valuable  consideration  for  the  settlement  made  on  the  grand- 
children. 

Judgment  affirmed. 


Devall  against  Burbridge. 

It  is  the  duty  of  an  agent  to  give  his  principal  timely  notice  of  every  fact  or 
circumstance  which  may  make  it  necessary  for  him  to  take  measures  for  his  secu- 
rity :  and  if  he  fail  to  do  so,  it  is  a  dereliction  of  duty  for  which  he  is  chargeable. 

ERROR  to  the  Common  Pleas  of  Greene  county. 

William  Devall  against  James  W.  Burbridge.  This  was  an 
action  on  the  case;  founded  upon  the  alleged  misfeasance  and 
negligence  of  the  defendant,  in  the  capacity  of  agent  of  the  plaintiff. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Deford,  for  plaintiff  in  error,  cited  7  Watts  39 ;  6  Whart.  9 ;  10 
Walts  104;  6  Watts  240. 

Waugh,  contra,  cited  Gow  on  Part.  103 ;  9  Serg.  6f  Rawle  241 ; 
1  Binn.  191. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — As  the  cause  was  decided  by  the  court  on  the 
plaintiff's  evidence,  we  must  take  for  granted  every  fact  which 
the  jury  might  have  found  in  his  favour ;  and  view  the  case,  as  it 
was  viewed  below,  in  the  light  of  a  demurrer  to  evidence.  But 
there  was  little  discrepance  in  the  testimony ;  and  the  facts 
directly  sworn  to,  without  resorting  to  inferences,  are  enough  to 
rule  the  cause.  The  plaintiff  and  defendant  were  joint  owners, 
with  others,  of  a  steamboat,  which  began  to  ply  in  1839,  and  which 
had  cost  88000,  in  shares  of  $500  each.  Early  in  1840,  the 
defendant  applied  to  one  of  the  other  stockholders  for  the  manage- 
ment of  his  stock,  saying  he  had  obtained  an  agency  from  the 
plaintiff  and  others,  which  gave  him  a  controlling  power,  and 
he  intended  to  keep  it.  The  boat  was  accordingly  put  under  his 
direction,  and  made  a  few  trips  without  much,  if  any,  success ; 
and  was  eventually  detained  by  the  defendant  at  Pittsburgh,  where 
he  resided,  to  answer  the  debts  against  her.  At  midsummer,  she 
was  sold  by  the  sheriff  for  $900,  to  satisfy  a  debt  of  one-third  the 
amount.  The  seizing  creditor,  who  had  procured  an  equitable 
assignment  of  the  debt  at  the  defendant's  instigation,  was  the  pur- 
chaser ;  and  the  defendant  subsequently  obtained  three-eighths  of 
the  ownership  from  a  purchaser  at  second-hand.  The  former 
stockholders,  whose  agent  he  had  been,  resided  in  Greene  county ; 
and  he  declined  to  give  them  notice  of  the  situation  of  their  pro- 
perty, because,  as  he  said,  he  had  paid  out  too  much  money,  and 
would  rather  see  the  boat  sunk  than  be  bothered  any  longer.  In 
casual  conversation  with  another  stockholder,  he  had  said  that  the 
sale  would  take  place  unless  money  were  furnished  to  pay  the 
debts,  and  that  there  were  earnings  enough  for  the  purpose  in  the 
plaintiff's  hands — a  fact  which  is  denied.  After  the  sale  and  suit 
Drought,  the  defendant  professed  a  willingness  to  do  right  towards 
all  his  principals  but  the  plaintiff,  who,  he  said,  should  never  have 
a  dollar.  What  he  thought  would  be  right,  as  explained  by  him- 
self, was  to  settle  with  them  for  the  boat  at  half  the  original  cost. 
From  these  facts,  the  jury  might  have  inferred  that  he  had  put  the 
property  in  jeopardy  to  obtain  an  interest  in  it  on  better  terms ; 
and  it  was  an  error  to  put  that  question  out  of  view  by  taking  the 
decision  of  the  cause  to  the  court.  But  not  unnecessarily  to  impute 
to  him  positive  misfeasance,  how  stands  the  case  on  the  ground  of 
negligence  ? 

It  is  an  agent's  imperative  duty  to  give  his  principal  timely 
notice  of  every  fact  or  circumstance  which  may  make  it  necessary 
for  him  to  take  measures  for  his  security,  (Paley  38  ;  Beawes  39) ; 
and  had  notice  been  given  in  this  instance,  it  is  not  to  be  credited 
that  the  owners,  or  the  plaintiff  singly,  would  have  suffered  a  boat 
which  cost  $8000,  to  be  sacrificed  for  less  than  the  twentieth  part 
of  the  sum.  The  case  is  too  glaring  to  admit  of  doubt.  But  even 
if  there  had  been  a  doubt,  it  ought  to  have  been  submitted  to  the 
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jury,  with  a  direction  to  find  for  the  defendant  only  on  being  con- 
vinced that  notice  would  have  been  unavailing.  It  was  not  his 
business  to  judge  for  others  ;  and  by  omitting  to  apprize  the  plain- 
tiffs of  the  crisis,  he  took  on  himself  all  but  the  unavoidable  losses 
which  were  incident  to  it.  Nor  is  his  neglect  of  his  agency  to  be 
excused  because  it  had  become  troublesome.  He  had  voluntarily 
accepted  it,  if  he  had  not  solicited  it ;  and  if,  to  use  his  own  phrase, 
he  did  not  want  to  be  bothered  with  it,  his  course  was  to  settle 
his  accounts  and  resign  it :  not  to  abandon  it.  Such  is  the  rule 
of  the  common  law  ;  and,  for  breaking  it,  the  defendant  is  charge- 
able with  a  dereliction  of  duty. 

There  may  also  have  been  error  in  rejecting  the  evidence  which 
is  the  subject  of  one  of  the  bills  of  exceptions.  Evidence  of  the 
boat's  earnings  during  the  defendant's  agency,  would  be  competent 
in  disproof  of  the  alleged  necessity  of  the  sale ;  but  without  a  full 
account  of  both  her  earnings  and  expenditures,  it  would  be  alto- 
gether inconclusive.  "Whether  the  evidence  related  to  that  period, 
we  are  not  informed,  and  we  cannot  say  that  it  was  erroneously 
rejected ;  but  the  cause  ought  certainly  not  to  have  been  taken  from 
the  jury,  or  decided,  on  the  uncontroverted  facts,  in  favour  of  the 
defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Poth  against  Anstatt. 

The  recording  of  a  conveyance  within  six  months  from  its  date,  is  essential  to 
the  validity  of  the  title  granted  by  it,  against  a  subsequent  bond  fide  purchaser 
for  a  valuable  consideration. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Jacob  Anstatt  against  Jacob  Poth.  This  was  an  action  of 
covenant  to  recover  the  balance  of  purchase  money  of  several  lots 
of  ground,  sold  by  the  plaintiff  to  the  defendant.  Both  parties 
claimed  under  John  M'Kee.  The  following  facts  were  agreed 
upon: 

"  On  the  24th  of  August  1839,  Jacob  Anstatt  and  Jacob  Poth 
entered  into  articles  of  agreement,  by  which  the  former  covenanted 
to  grant  to  the  latter,  lots  No.  69,  70  and  71  of  John  M'Kee's  plan 
of  Tots,  adjoining  Birmingham,  &c.  Poth  agreed  to  pay  to  the 
plaintiff  the  sum  of  $600;  8100  on  the  delivery  of  the  possession, 
and  $100  per  annum,  until  the  whole  of  the  payments  were  com- 
pleted. At  the  time  of  the  sale  made  by  the  plaintiff  to  the 
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defendant,  the  lots  were  not  fenced,  were  unimproved,  and  not  to 
be  distinguished  by  any  marks  upon  the  ground  from  other  lots  in 
the  recorded  plan/  The  defendant  is  now  living  on  the  lots,  has 
fenced  them  in,  and  built  and  improved  upon  them.  Previous 
to  the  26th  of  July  1834,  the  title  to  the  lots  mentioned  in 
the  articles,  was  vested  in  John  M'Kee,  who,  on  the  26th  of 
July  1834,  conveyed  them  to  Mellon.  On  the  25th  of  May  1838, 
Mellon  conveyed  to  the  plaintiff.  The  deed  from  M'Kee  to 
Mellon  was  not  recorded  until  the  2d  of  August  1837.  On  the 
14th  of  June  1836,  John  M'Kee  and  Sarah  his  wife,  executed  a 
power  of  attorney  to  William  Stewart,  in  which  he  authorized 
him  "  to  sell  and  convey  all  the  lands,  tenements  and  heredita- 
ments, or  any  part  thereof,  belonging  to  the  said  John  and  Sarah, 
or  to  either  of  them,  situate  in  the  city  of  Pittsburgh,  the  borough 
of  Allegheny,  the  borough  of  Birmingham,  and  in  St.  Clair  tow7n- 
ship,  Allegheny  county."  The  letter  of  attorney  was  duly  acknow- 
ledged and  recorded  on  the  15th  of  June  1836;  and  on  the  5th  of 
October  1836,  William  Stewart,  by  virtue  of  this  power  of  attor- 
ney, conveyed  to  Thomas  Clarke,  by  a  deed  of  that  date,  "  one  lot 
adjoining  Birmingham,  No.  72 ;  also,  three  lots  adjoining  the  above, 
being  No.  71,  70  and  69,  each  20  feet  front  and  80  feet  deep." 
This  deed  was  recorded  on  the  6th  of  November  1836.  The  above 
deed  was  for  the  lots  described  in  the  articles  of  agreement  between 
the  plaintiff  and  defendant.  It  is  admitted  that  the  above  lots  lie 
in  St.  Clair  township. 

If,  under  this  statement  of  the  case,  the  court  should  be  of 
opinion  that  the  deed  from  Stewart,  attorney  in  fact,  to  Thomas 
Clarke,  vested  in  him  the  title  to  the  property  covenanted  to  be 
conveyed  to  the  defendant  by  the  articles  of  agreement,  on  which 
this  action  is  brought,  judgment  is  to  be  entered  for  the  defendant, 
if  otherwise,  for  the  plaintiff;  the  sum  due  to  be  liquidated  by  the 
prothonotary." 

The  court  below  rendered  a  judgment,  which  was  liquidated 
at  $213. 

Craft,  for  plaintiff  in  error,  argued  that  the  Act  of  18th  of 
March  1775,  was  positive  in  its  requisition  that  a  deed  of  convey- 
ance of  land  must  be  recorded,  or  it  has  no  validity  as  against  a 
subsequent  purchaser  without  notice. 

Hamilton,  contra,  contended  that  Stewart  had  no  power  to  con- 
vey the  lots  which  his  principal  had  before  parted  with;  and 
therefore  the  conveyance  by  him  was  a  nullity.  7  Johns.  390 ;  5 
Johns.  58 ;  3  Watts  68. 

The  opinion  of  the  court  was  delivered  by 
HUSTON,  J.  (after  stating  the  case.)— The  decision  of  this  case  is 
not  embarrassed  by  any  question  as  to  dependent  and  independent 
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covenants,  or  as  to  whether  the  defendant  in  possession  can  hold 
possession  and  refuse  to  pay  the  money.  The  naked  question  is, 
whether  the  deed  of  M'Kee  and  wife,  by  their  attorney,  Stewart, 
vested  in  Clarke  a  good  title  to  the  lots  which  Anstatt  covenanted  to 
convey  to  Poth.  I  will  say  perhaps  it  was  entirely  proper  to  put  the 
case,  at  this  time,  on  that  issue.  It  seems  Clarke  was  indebted,  and 
his  right  has  been  sold  on  execution  by  the  sheriff  to  Lawrence, 
who  was  about  to  bring  ejectment ;  and  the  decision  of  this  case 
may  settle  what  could  and  perhaps  would  have  been  the  ground 
of  two  or  three  other  suits.  I  may  also  say  it  seems  to  be  con- 
ceded on  all  hands  that  neither  John  M'Kee,  nor  his  attorney, 
intended  to  convey  what  had  been  before  sold.  It  was  argued 
that  John  M'Kee,  having  sold  and  conveyed  to  Mellon,  had  no 
remaining  right ;  and  the  conveyance  to  Clarke  passed  for  nothing. 
And  if  it  were  not  for  the  Act  of  Assembly  of  18th  of  March  1775, 
which  provides  "  that  all  deeds  and  conveyances,  which  from  and 
after  the  publication  of  this  Act,  shall  be  made  within  this  pro- 
vince, of  or  concerning  any  lands  within  this  province,  or  whereby 
the  same  may  be  affected  in  law  or  equity,  shall  be  acknowledged 
by  one  of  the  grantors  or  bargainers,  or  proved  by  one  or  more  of 
the  subscribing  witnesses  to  such  deed,  before  one  of  the  Judges 
of  the  Supreme  Court,  or  before  one  of  the  Justices  of  the  Court 
of  Common  Pleas  of  the  county  where  the  lands  conveyed  lie,  and 
shall  be  recorded  in  the  office  for  recording  of  deeds,  in  the  county 
where  such  lands,  tenements  or  hereditaments,  are  lying  and  being, 
within  six  months  after  the  execution  of  such  deeds  or  convey- 
ances :  and  every  such  deed  or  conveyance  that  shall  at  any  time 
after  the  publication  hereof  be  made  and  executed,  and  which 
shall  not  be  proved  and  recorded  as  aforesaid,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  a  valuable  consideration ;  unless  such  deed  or  convey- 
ance be  recorded  as  aforesaid,  before  the  proving  and  recording 
of  the  deed  or  conveyance  under  which  such  subsequent  purchaser 
or  mortgagee  shall  claim." 

Human  ingenuity  may  raise  perplexed  abstract  questions ;  but 
the  ingenuity  of  the  Court  is  not  called  into  exercise,  when  a  posi- 
tive law  gives  the  answer.  Certainly,  as  soon  as  John  M'Kee  had 
executed  and  delivered  a  deed  for  these  lots  to  Mellon,  John 
M'Kee  had  no  interest  to  convey  to  any  other  person ;  and  cer- 
tainly this  continued  to  be  the  case  for  six  months.  To  protect 
the  purchaser,  however,  against  an  innocent  purchaser  without 
notice,  the  deed  must  within  the  six  months  be  recorded ;  for  his 
protection  in  such  case,  recording  is  as  essential  as  proof  of  sealing 
and  delivery  by  the  grantor  would  be  to  protect  him  against  the 
grantor.  But  it  is  not  worth  while  to  go  into  abstract  reasoning 
on  the  subject.  The  mode  of  transferring  property,  and  the  effect 
of  instruments  which  evidence  such  transfers,  are  in  most  coun- 
tries the  subject  of  positive  law;  and  where  the  law  provides 
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certain  requisites  at  the  time  of  executing  the  instrument  which 
evidences  the  transfer,  or  certain  other  acts  to  be  done  afterwards, 
to  give  it  effect  or  to  continue  its  effect,  those  acts  or  things  must 
be  done,  or  the  law  is  inoperative.  The  courts  cannot  dispense 
with  them:  they  must  require  them,  or  declare  the  law,  for  some 
reason,  void. 

An  attempt  was  made  to  distinguish  this  case  from  a  sale  by 
John  M'Kee  himself,  on  the  allegation  that  the  power  of  attorney 
is  special  and  not  general; — it  being  to  sell  all  property  belonging 
to  John  M'Kee  in  the,  &c.  Now,  in  the  first  place,  the  power 
is  a  general  one,  as  to  property  located  within  the  described  limits; 
or  there  cannot  be  a  general  power.  An  authority  to  do  a  par- 
ticular act,  or  to  do  certain  acts  in  a  certain  way,  is  a  special 
power.  But  it  was  said  the  lots  in  question  did  not  belong  to  John 
M'Kee.  This  objection  would  be  as  strong  if  John  M'Kee  had 
himself  sold  them.  It  would  then  be  said  he  had  no  title  and 
could  pass  none.  In  fact  he  did  sell  them.  A  sale  by  attorney 
duly  constituted,  is  a  sale  by  the  principal;  the  deed  is  his  deed; 
and  the  title  is  no  more  derived  from  the  attorney,  than  from  a 
witness  to  the  deed. 

If  Mr  Mellon  had  recorded  his  deed,  or  by  the  decisions  had 
taken  and  kept  possession ;  or  if,  in  any  way,  Clarke  had  notice 
of  a  prior  sale  by  M'Kee,  the  law  would  not  give  the  property  to 
the  second  purchaser.  But  I  repeat,  the  mode  of  transferring  real 
estate  is,  for  the  general  good,  regulated  by  statute,  and  wisely  so. 
The  difficulty  arises  from  the  negligence,  or  ignorance,  or  covet- 
ousness  of  the  first  purchaser ;  and  he  who  occasions  the  loss  ought 
to  bear  it.  The  moment  the  deed  to  Clarke  was  recorded,  the 
title  of  Mellon  ceased  to  exist;  it  became  null  and  void,  and  he 
conveyed  no  right  or  title  to  Anstatt,  who  of  course  could  not 
convey  any  right  to  Poth.  Mellon  having  neglected  to  record  his 
deed,  which  by  law  was  necessary  to  protect  his  title  against  a 
second  purchaser  for  a  valuable  consideration,  the  title  is  vested 
in  Clarke  or  his  alienee;  and  the  judgment  must  be  rendered 
accordingly. 

Judgment  reversed,  and  judgment  for  the  defendant. 
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Forrester  against  Alexander. 

Where  the  jurisdiction  of  a  court  is  limited  by  the  amount  in  controversy  be- 
tween the  parties,  and  that  is  indefinite,  recourse  must  be  had  to  the  demand  as 
laid  in  the  plaintiff's  declaration. 

ERROR  to  the  District  Court  of  Allegheny  county. 

William  G.  Alexander  and  I.  Addison  Stockton  against  Robert 
H.  Forrester  and  William  D.  Smith.  This  was  an  action  of  debt 
upon  an  insolvent  bond  in  the  penalty  of  $150,  reciting  the  fact 
that  Robert  H.  Forrester  was  in  custody  on  an  execution  in  fa- 
vour of  Alexander  &  Stockton,  "  for  the  sum  of  $76.62,  with 
interest  and  costs  of  suit,"  and  with  the  condition  that  he  should 
be  and  appear  at  the  next  Court  of  Common  Pleas,  &c.  The  de- 
claration was  upon  the  penalty  of  the  bond,  and  set  out  the  con- 
dition and  breach  of  it ;  to  the  damage  of  the  plaintiff,  $150.  The 
defendants  demurred  to  the  plaintiffs'  action,  and  assigned  for 
cause  that  the  District  Court  had  not  jurisdiction  of  the  cause  of 
action.  The  plaintiffs  joined  in  the  demurrer. 

The  court  (Grier,  President,)  gave  judgment  for  the  plaintiffs 
that  the  defendants  answer  over.  At  a  subsequent  day  a  judg- 
ment by  default  was  entered  for  want  of  a  plea,  and  the  sum  due 
was  liquidated  at  $150. 

Forrester,  in  propria  persona.  The  jurisdiction  of  the  District 
Court  is  limited  to  cases  where  the  demand  exceeds  $100.  Here, 
although  the  penalty  of  the  bond  exceeded  that  amount,  yet  the 
plaintiff  did  not  claim,  nor  would  the  law  allow  him  to  recover  a 
sum  exceeding  the  debt,  interest  and  costs  of  his  original  judg- 
ment. It  cannot  be  said  that  the  amount  of  his  claim  was  uncer- 
tain, for  there  can  be  no  uncertainty  where  the  law  fixes  the  mea- 
sure of  damages.  3  Doll.  401 ;  9  Serg.  fy  Rawle  294 ;  9  Watts 
287 ;  Ing.  Insol  33 ;  1  Term  Rep.  149. 

Woods,  contra.  It  is  necessary  there  should  be  a  certain  rule 
by  which  the  jurisdiction  of  the  court  in  a  case  like  this  should 
be  measured ;  and  there  can  be  none  better  than  having  recourse 
to  the  plaintiff's  declaration.  How  can  this  court  say,  from  what 
the  record  exhibits,  that  the  debt,  interest  and  costs  did  not  exceed 
$100  ?  In  fact,  the  judgment,  as  liquidated,  did  exceed  it ;  and 
if  that  liquidation  was  wrong,  the  party  should  have  applied  to 
the  court  below  to  rectify  it.  4  Whart.  242;  10  Watts  299;  1 
Watts  4-  Serg.  61. 
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Pmm.  CrKiAM-  —  The  principle  adopted  in  Aneora 


&P.JLB.  271),  is,  that  where  the  actual 

MMi  MI  to  lie  had  to  tie  dnmaud  laid;  for  so  modi 
must  appear  to  the  eye  of  the  court  to  be  in  contest.  Here  the 
dpflar^*"*  exhibits  a  l«gpl  4fwt*ff«f  of  $150,  as  the  penalty  of  a 
bond,  and  the  sum  st^  for,  wfakh  must  be  taken  for  the  debt  in 
the  first  imtinrf  Bat  the  condition  was  set  out  in  the  declara- 
tion, and  the  sum  to  be  recovered  tor  the  breach  of  it  was  the 

of  the  execution  on  which  the  piincjyol  obligor  was  in 
rineh  was  stated  in  the  condition  to  be  $76.62,  and  the 

of  the  interest  and  costs,  which  nowhere  appears.  The 
only  certain  guide,  then,  was  the  penalty,  which  happened  to  be 
the  wry  auumut  at  which  the  judgment  by  default,  which  foBpw- 
ed  the  j^lgp*"111  of  rapomdeal  muter,  was  liquidated.  The  limit 
of  the  jurisdiction  is  $100;  and  the  defendants  were  propeily 
adjudged  to  answer  over. 


Wolfe  against  Nesbit 

k  -"^:.  --.  r-ij  ;:  SSSflBUlU,  BH  MuuV 


ERROR  to  the  District  Court  of  Jttlcgkemy  county. 

Wolfe  &  Boswefl  obtained  a  judgment  upon  a  recognizance 
entered  into  by  Kesbit  to  entitle  a  defendant  in  a  judgment  to  a 
stay  of  execution.  And  the  question  was,  whether  Nesbit  was 
entitled  to  a  stay  upon  the  judgment  against  him. 

Gum,  President.—  This  court  has  repeatedly  decided  that  a 

_^«.«  -«_•/ 


drfniUut  in  a  judgment  upon  a  recognizance  fur  4  stay  of  execu- 
tion is  entitled  to  the  same  stay  which  the  statute  gives  to  any 
d*fr"dauf  in  a  Judgment  founded  noon  contract:  and  we  now  re- 


,  *•**  opnnon  to  writing,  that  the  party  may  have  an  oppor- 
tunity to  have  tt  reviewed,  if  be  thinks  the  correctness  of  it  ad- 
uuts  of  doubt. 

JTCaadZov  and  HamStim,  far  plaintiff  in  error,  referred  to  the 
Act  of  tile  10th  of  June  1836,  and  contended  that  a  recognizance 
was  not  a  contract  within  the  spirit  of  the  law.  3  Burr.  1545. 

Ton&v  OMfru,  argued  that  a  recognizance  was  a  contract  in 
every  sense  of  the  word;  and  that  the  exceptions 
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the  Act  showed  dearly  the  sense  of  the  legislature,  that  a  defend- 
ant in  a  case  like  this  was  entitled  to  a  stay  of  execution. 

The  opinion  of  the  Court  was  delivered  by 

Gwnar,  C.  J-  —  This  writ  of  error  is  a  pregnant  instance  of  the 
extravagant  results  which  are  sometimes  expected  from  judicial 
exposition.  It  seems  to  be  thought  the  business  of  the  judges  to 
make  every  statute  conform  to  their  notions  of  justice,  convenience 
or  policy,  by  moulding  it  to  their  fancy  without  regard  to  the  pre- 
cise and  peremptory  expression  of  the  legislative  will.  Such, 
however,  is  not  the  province  of  the  judge.  It  is  his  duty  to  get 
over  inadvertent  expressions  which  manifestly  conflict  with  the 
general  design,  in  order  to  avoid  a  mischief  that  was  obviously 
not  intended  to  be  introduced  ;  but  the  judiciary  possesses  none 
of  the  plastic  power  of  the  legislature  ;  ill  business  is  to  execute 
the  laws,  not  to  make  them.  How,  then,  can  the  Act  of  1896  be 
prevented,  by  any  sound  interpretation,  from  embracing  the  case 
before  us?  It  extends  to  all  actions  instituted  by  writ,  for  a  duty 
founded  on  contract,  except  actions  and  writs  of  scare  facias  on 
judgments  or  mortgages;  and  it  wiU  scarce  be  thought  that  the  pre- 
sent k  not  an  action  within  the  purview,  or  that  it  is  aJctrejfecMc 
on  a  judgment  or  a  mortgage.  But  it  is  a  process  to  have  execu- 
tion of  a  recognizance,  which  is  in  the  nature  of  a  judgment,  and 
a  debt  of  record  at  the  common  law;  and  it  is  against  one  who 
has  caused  the  plaintiff  to  be  already  delayed  :  why,  then,  it  may 
be  asked,  should  not  the  bail  be  placed  in  the  same  circumstances 
as  die  original  defendant!  Simply  -because  the  legislature  has  not 
so  ordered  it.  The  process  is  a  writ  fiwJmJ  en  a  contract  ;  and 
it  is  not  one  of  the  exceptions,  because  &  recognizance  of  bail  is 
not  a  judgment  either  in  a  popular  or  a  technical  sense.  The  ar- 
gument that  the  creditor  ought  be  indefinitely  delayed  by  consec- 
utive stays  of  execution,  k  entitled  to  but  one  answer  :  the  con- 
tingency is  scarce  within  the  range  of  possibility.  Nor,  in  point 
of  reason,  does  the  bail  stand  in  toe  place  of  a  defendant  win  has 
already  had  his  indulgence.  He  engages  that  another,  with  whom 
he  has  had  no  connexion  in  the  course  of  the  action,  and  with 
whom  hi  has  no  present  connexion  but  what  results  from  the  rela- 
tion of  principal  and  bail,  shall  do  one  of  two  specific  acts;  and 
his  engagement  lam  all  the  fir  Ann  mi  of  an  original  one.  Why, 
therefore,  should  it  not  hare  its  incidents  ?  He  expressly  waives 
none  of  them;  and  there  is  no  reason  to  suppose  he  does  so  impli- 
citly. It  b  not  his  act,  but  the  act  of  the  law,  that  is  to  delay  the 
creditor;  for  the  law  which  sanctions  it,  as  the  defendant's  privi- 
lege, makes  the  act  its  own:  and  as  he  deprives  the  plaintiff  of  no 
legal  advantage,  he  n  not  supposed  to  relinquish  any.  He  stands 
in  the  peculiar  attitude  of  a  surety  against  whom  there  is  to  be 
no  equitable  interpretation,  because,  having  contracted  gratui- 
tously, he  is  supposed  to  have  contracted  oily  on  the  condition? 
iv.  —  40  SB 


314  SUPREME  COURT  [Pittsburgh 

[Wolfe  v.  Nesbit] 

expressly  stated;  and  here  there  was  no  condition  that  he  should 
waive  any  incidental  advantage.  I  take  it,  therefore,  that  the 
defendant  was  entitled  to  a  stay  of  execution  by  the  spirit,  as  well 
as  the  letter  of  the  Act. 

Judgment  affirmed. 


Colt's  Estate. 

In  the  distribution  of  the  personal  assets  of  an  intestate,  under  the  Act  of  lyin 
April  1794,  the  judgments  of  the  courts  of  another  State  will  rank  in  the  same 
grade  and  be  entitled  to  like  preference  with  judgments  of  the  courts  of  our  own 
State. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Erie  county. 

Upon  the  death  of  Jabez  Colt,  who  died  intestate,  there  were 
several  judgments,  and  among  others  two  in  the  Supreme  Court 
of  the  State  of  New  York ;  one  in  favour  of  Joseph  Colt  for  $1800, 
and  one  in  favour  of  Somuel  Colt  for  $2400.  There  was  a  fund 
in  the  hands  of  the  administrator  of  the  intestate,  arising  out  of 
his  personal  estate,  for  distribution ;  which  the  Orphans'  Court 
decreed  should  be  paid  pro  rota  among  the  judgment  creditors, 
excluding  those  which  were  in  the  Supreme  Court  of  the  State  of 
New  York,  on  the  ground  that  they  were  foreign  judgments  and 
not  of  equal  grade  with  the  judgments  of  our  own  Court.  From 
this  decree  there  was  an  appeal. 

Pearson,  for  the  appellants,  on  this  point,  cited  3  Penn.  185;  1 
Whart.  Dig.  371,  JVb.  73 ;  1  Parke  fy  Johns.  209,  sec.  23 ;  1  Brown's 
Appendix  30 ;  3  Pick.  128 ;  8  Pick.  475 ;  20  Johns.  265 ;  5  Peters 
518. 

Riddle,  contra,  cited  4  M'Cord  278 ;  13  Peters  312,  328 ;  Gor- 
don's Dec.  166,  167 ;  Story's  Conf.  of  Laws  438. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.— The  Act  of  the  19th  of  April  1794,  directs  that 
all  debts  owing  by  any  person  within  this  State,  at  the  time  of  his 
decease,  shall  be  paid,  as  far  as  there  are  assets,  in  the  manner  and 
order  following :  first,  physic,  funeral  expenses  and  servants'  wages ; 
second,  rents  not  exceeding  one  year;  third,  judgments;  fourth, 
recognizances;  fifth,  bonds  and  specialties;  and  all  other  debts 
shall  be  paid  without  regard  to  the  quality  of  the  same,  except 
debts  due  to  the  commonwealth,  which  shall  be  last  paid.  No 
distinction  is  made  between  creditors,  wherever  residing.  By 
the  Act,  all  debts  whatever  are  ordered  to  be  paid  in  the  man- 
ner prescribed,  so  that  it  will  not  admit  of  doubt  that  in  other 
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grades,  as  bonds  and  specialties,  for  example,  a  creditor,  although 
residing  elsewhere,  is  entitled  to  come  in  on  the  assets  in  the  same 
manner  and  to  the  same  extent  as  inhabitants  or  citizens.  But 
it  is  said,  that  in  marshalling  the  assets  of  an  insolvent  estate,  a 
judgment  rendered  in  another  State  only  ranks  as  a  simple  con- 
tract, and  consequently,  as  such  only  is  a  creditor  of  this  descrip- 
tion entitled  to  participate  in  the  fund.  That  this  is  true  of  a 
foreign  judgment,  strictly,  may  be  admitted;  but  I  cannot  bring 
myself  to  believe  that  a  judgment  rendered  in  a  sister  State  is  to 
be  viewed,  to  all  intents  and  purposes,  as  a  foreign  judgment. 
That  it  is  something  more  than  a  debt  by  simple  contract,  must 
be  conceded.  By  the  constitution  of  the  United  States,  citizens 
of  each  State  are  entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  States ;  and  whatever  may  have  been 
thought  of  it  heretofore,  it  is  now  settled  that  a  judgment  in  one 
State  is  conclusive  in  all  the  States,  provided  it  was  rendered  by 
a  court  having  competent  jurisdiction.  The  merits  of  such  a 
judgment  cannot  be  again  put  in  issue,  although  suit  may  be 
brought  on  it  in  another  State.  The  constitution  was  intended 
evidently  to  put  citizens  of  our  common  country,  as  far  as  prac- 
ticable, on  the  same  footing.  The  legislature  may  by  positive  law, 
regulate  as  they  please  the  disposition  of  personal  property  found 
within  their  borders ;  but  that  they  intend  to  make  any  distinction 
between  citizens  of  this  and  other  States,  should  clearly  appear ; 
and  as  no  difference  is  made  in  the  distribution  of  other  debts,  we 
see  no  reason  to  make  any  in  judgments. 

The  only  time  this  point  has  come  before  any  of  our  courts  is 
in  Bond's  Case,  reported  in  1  Whart.  Dig.,  page  371,  JVb.  73.  It 
is  there  held,  that  judgment  creditors  who  render  their  accounts 
within  the  time  prescribed  by  the  Act  of  1794,  are  entitled  to  the 
preference,  whether  their  judgments  were  obtained  in  the  same 
county,  or  in  any  other  county  of  this  State,  or  in  any  other  State. 
This  case  was  ruled  by  the  Orphans'  Court  in  Philadelphia,  and 
has  never  been  since  questioned,  nor  will  we  now  disturb  it, 
particularly  as  since  the  Act  of  1834,  which  entirely  alters  the 
order  in  which  the  debts  of  insolvent  intestates  shall  be  paid,  the 
point  has  become  of  little  practical  importance.  We  have  exam- 
ined the  cases  cited  at  the  bar.  M'Elmoylev.  Cohen,  (13 Peters 328) ; 
Cameron  v.  Wurtz,  (4  M'Cord  278).  The  first  is  decided  on  the 
words  of  the  Statute  of  George,  which  the  court  supposed  indi- 
cated an  intention  to  place  judgments  rendered  in  another  State 
on  a  different  footing  from  domestic  judgments.  As  the  language 
of  the  Acts  is  different,  the  case  does  not  apply.  The  case  of  Cam- 
eron v.  Wurtz  is  more  to  the  point,  but  we  cannot  subscribe  to  the 
authority  of  that  case,  because  we  do  not  agree  with  the  court 
who  ruled  it,  that  such  a  judgment  is  to  be  treated  as  a  foreign 
judgment,  which  we  admitted  ranks  as  a  simple  contract  only. 

Decree  reversed. 
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Magaw  against  Lothrop. 

A  contract  for  the  purchase  and  sale  of  land  which  provides  that  a  clause  of 
weneral  warranty  shall  be  inserted  in  the  deed  which  the  vendor  shall  finally 
make  to  the  vendee ;  that  the  purchase  money  shall  be  paid  in  four  annual  instal- 
ments at  specified  times ;  and  without  specifying  any  time  at  which  the  deed  is 
to  be  made,  shall  be  thus  construed: — that  the  vendor  is  to  convey  a  good  and 
sufficient  title  free  from  all  reasonable  doubt,  and  clear  of  encumbrances ;  that  the 
deed  is  to  be  made  on  or  before  the  payment  of  the  last  instalment ;  that  the 
vendor  may  sue  for  the  first  three  instalments  as  they  become  due,  but  not  for 
the  last,  without  the  tender  of  such  a  conveyance  as  the  contract  provides  for. 

Under  such  contract,  the  payment  of  the  last  instalment  and  the  tender  of  a 
deed  become  simultaneous  and  dependent  acts,  and  neither  party  could  sue  the 
other  without  averring  and  proving  a  performance  of  or  offer  to  perform  his  part 
of  the  agreement,  unless  discharged  by  the  acts  of  the  other :  and  if  the  vendor 
sue  for  the  purchase  money,  he  must  show  that  he  tendered  a  good  title  before 
suit  brought ;  if  he  perfect  his  title  after  suit  brought,  he  cannot  recover. 

Whether  a  contract  for  the  sale  of  land  was  rescinded  by  the  vendee,  is  a  mat- 
ter of  fact  which  can  only  be  determined  by  the  jury. 

When  a  contract  between  a  vendor  and  vendee  stipulates  for  the  payment  of 
interest  upon  the  instalments  of  the  purchase  money,  the  vendee  is  bound  to  pay 
according  to  his  contract,  unless  he  can  show  that  it  was  the  fault  of  the  vendor 
that  he  did  not  pay. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Sylvanus  Lothrop  against  William  A.  V.  Magaw.  This  was 
an  action  of  covenant  upon  the  following  agreement  between  the 
parties : — 

"  Agreement  made  this  13th  day  of  July  1835,  between  Sylvanus 
Lothrop  of  the  one  part,  and  W.  A.  V.  Magaw  of  the  other  part. 

"  Sylvanus  Lothrop  sells  to  the  said  W.  A.  V.  Magaw,  his  heirs 
and  assigns,  a  lot  of  ground,  supposed  to  contain  about  two  acres 
and  a  half,  being  the  same  premises  described  in  a  certain  article 
of  agreement  between  William  Stewart  and  John  M'Kee,  dated 
14th  of  October  1833,  and  recorded  in  Book  S,  p.  527,  and  which 
the  said  William  Stewart  conveyed  to  Sylvanus  Lothrop  on  21st  of 
December  1833.  A  clause  of  general  warranty  is  to  be  inserted 
in  the  deed,  which  said  Lothrop  shall  finally  make  to  said  Magaw. 
W.  A.  V.  Magaw  agrees  to  pay  to  the  said  Sylvanus  Lothrop, 
for  the  premises,  the  sum  of  $10,000,  as  follows  : — viz.  82500  on 
1st  of  April  1836,  with  interest  from  this  date  on  the  whole  of  the 
purchase  money  ($10,000),  and  the  balance  in  four  equal  annual 
payments,  from  the  said  1st  of  April  1836,  with  interest  payable 
annually  from  that  date,  on  whatever  purchase  money  may  remain 
due.  Witness  the  hands  and  seals  of  the  parties,  the  day  and  year 
above  written." 
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The  defendant  had  paid  $2500  on  this  contract. 

The  defendant  pleaded  payment,  covenants  performed  absque  hoc, 
and  specially  "  that  the  plaintiff  did  not  deliver  the  possession  to 
the  defendant  in  manner  and  form,  &c. ;"  and  to  so  much  of  the 
plaintiff's  declaration  as  alleged  a  tender  of  a  deed,  that  the  plain- 
tiff did  not  tender  a  good  and  sufficient  title  for  said  lot,  conveying 
the  same  in  fee-simple  with  clause  of  general  warranty. 

The  plaintiff,  after  giving  in  evidence  the  agreement,  exhibited 
the  original  title  papers  of  the  property  sold,  which  it  was  proved 
were  tendered  to  the  defendant  before  suit  brought.  It  was  also 
proved  that  after  the  date  of  the  agreement  the  lot  was  taxed  in 
the  name  of  the  defendant,  and  that  he  paid  the  taxes  and  occu- 
pied the  lot  part  of  the  time  for  a  board-yard. 

The  defence  was,  that  the  title  tendered  by  the  plaintiff  was 
defective,  and  it  did  clearly  appear,  that  when  the  tender  was 
made,  the  title  was  defective,  inasmuch  as  there  was  an  outstand- 
ing right  of  dower  in  a  very  small  interest  on  the  property ;  but 
that  it  was  made  perfect  before  the  cause  was  tried.  The  defend- 
ant also  called  a  witness  to  prove  that  he  made  a  tender  of  the 
purchase  money,  and  this  for  the  purpose  of  establishing  his  right 
to  rescind  the  contract,  which  he  contended  he  did ;  and  at  all 
events  to  relieve  him  from  the  payment  of  interest.  The  witness 
on  that  subject  testified  as  follows : — 

"  On  the  1st  day  of  October  1840,  I  was  present,  at  the  request 
of  Wm.  A,  V.  Magaw,  when  a  conversation  was  had  between  him 
and  Sylvanus  Lothrop,  Wm.  Eichbaum  and  D.  C.  Stockton,  the 
two  latter  being  assignees  or  trustees  of  Sylvanus  Lothrop,  rela- 
tive to  a  piece  of  property  in  Bayardstown,  which  the  said  Magaw 
two  years  since  purchased  of  said  Lothrop.  On  the  occasion 
referred  to,  Mr  Magaw  tendered  to  S.  Lothrop,  W.  Eichbaum, 
D.  C.  Stockton,  Lyon,  Shorb  &  Co.  and  S.  Gormley's  checks  on 
banks  in  Pittsburgh,  for  $10,000,  and  demanded  of  them  a  deed 
to  said  property  in  Bayardstown,  which  they  declined  giving  him, 
on  account  of  inability  to  make  a  sufficient  title ;  they,  however, 
were  willing  to  accept  the  tender  of  the  checks  as  legal,  or  rather 
waived  the  formality  of  his  (Mr  Magaw's)  bringing  specie  to 
make  the  tender,  but  considered  the  checks  as  sufficient.  Mr  Ma- 
gaw then  demanded  the  refunding  of  the  money  paid  by  him,  on 
account  of  the  purchase,  which  Mr  Lothrop  declined  doing,  on 
account  of  present  inability  to  comply.  He,  however,  expressed 
his  willingness  to  give  him  real  property  of  any  kind  he  had  at  a 
fair  valuation,  in  lieu  of  the  amount  he  had  received  already  on 
the  purchase  of  the  Bayardstown  property." 

SHALER,  President. — The  circumstances  in  this  case  raise  three 
principal  questions:  1.  Whether  the  title,  as  it  now  stands,  and 
which  the  plaintiff  can  now  tender,  is  defective  ?  2.  Whether  the 
offer  to  pay  the  purchase  money  on  the  1st  of  October  1840,  before 

nr.  —  2  B  * 
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the  plaintiff  had  it  in  his  .power  to  complete  the  title,  is  equivalent 
to  a  performance,  and  absolves  the  defendant  from  his  contract  ? 
And  3.  Whether  the  plaintiff,  having  resorted  to  his  action  of 
covenant  whilst  there  was  acknowledged  encumbrance,  the  title 
to  dower  of  James's  widow,  can  recover,  although  that  title  has 
been  extinguished  before  trial. 

His  Honour  here  examined  the  title,  and  instructed  the  jury 
that  it  was  perfect  at  the  time  of  the  trial,  and  then  proceeded  as 
follows : — 

Then,  as  in  the  second  general  matter,  I  state  to  you,  that  after 
the  tender  made  and  demand  of  title,  I  think  equity  would  allow 
the  vendor  a  reasonable  time  to  perfect  his  title  and  to  offer  it  to 
the  vendee,  and  that,  therefore,  that  offer,  connected  with  the  cir- 
cumstances that  have  been  heretofore  adverted  to,  cannot  be  con- 
sidered in  the  case  as  equivalent  to  performance,  and  will  not 
absolve  the  defendant  from  the  contract.  I  infer  that  there  was 
no  recision  of  the  contract  by  the  defendant :  there  was  no  offer 
to  redeliver  possession ;  there  appears  to  have  been  negotiations 
upon  the  subject  of  the  title  subsisting  after  the  1st  of  October 
1840;  the  title  papers  were  given  to  the  defendant  to  examine 
after  the  tender  of  the  money :  he  took  them  for  that  purpose,  and 
whether  he  pointed  out  defects  of  title  afterwards  does  not  appear. 
I  do  not  think  he  can,  in  this  stage  of  the  proceedings,  allege  a 
recision  of  his  contract,  after  having  permitted  the  plaintiff  to  go 
on  for  all  that  appears  without  objection  in  endeavouring  to  com- 
plete a  title,  and  involving  himself  in  expenses  for  the  purpose. 
The  plaintiff  appears  to  have  brought  his  action  whilst  there  was 
an  outstanding  encumbrance  of  dower,  which  he  was  bound  to 
extinguish.  He  has  since  extinguished  it  and  perfected  his  title. 
Can  he  sustain  the  action  of  covenant  ?  This  I  deem  a  new  ques- 
tion. I  shall  decide  it  in  favour  of  the  plaintiff,  in  order  that  all 
the  questions,  some  of  them  very  important,  may  be  decided  in 
the  case.  I  think  the  pleadings  and  the  evidence  under  them 
convert  this  action  into  a  new  proceeding  in  equity,  and  the  ques- 
tions that  arise,  involve  the  right  of  the  plaintiff  to  enforce  a  spe- 
cific performance  of  the  contract.  I  take  it,  if  the  vendor  at  the 
time  of  the  decree  prayed  for  has.  a  title  which  the  vendee  is  bound 
to  take,  that  it  cannot  be  alleged  that  such  title  accrued  after  the 
commencement  of  the  proceedings.  I  should  say,  then,  although 
with  very  great  hesitation,  that  the  plaintiff  may  in  this  case 
recover,  although  he  had  not  extinguished  the  encumbrances  of 
dower  before  commencing  his  action.  I  am  strongly  disposed  to 
think  that,  after  the  tender  of  the  purchase  money,  the  plaintiff 
was  bound  to  tender  an  unencumbered  title  before  bringing  this 
action ;  but  as  the  title  is  now  perfected,  I  have  already  said,  and 
repeat,  that  the  completing  the  title  after  suit  brought  entitles  the 
party  to  recover. 

Upon  the  whole  case,  I  charge  you  that  the  title  exhibited  by 
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the  plaintiff  is  sufficient ;  that  there  is  no  defect  or  encumbrance 
connected  with  it,  that  furnishes  a  sufficient  ground  to  the  de- 
fendant, either  in  equity  or  law,  for  refusing  to  perform  his  con- 
tract, or  pay  the  money  covenanted  to  be  paid,  and  that  he  is 
entitled  to  your  verdict  for  principal  and  interest,  reserving  for 
you  the  question,  as  to  interest  from  the  1st  of  October  1840,  until 
the  time  of  bringing  the  suit,  and  that  in  rendering  your  verdict, 
you  may  order  that  the  deed  of  Lothrop  and  his  assignee  be  filed 
by  the  plaintiff,  before  taking  out  his  execution ;  and  as  the  title 
was  not  completed  before  suit  brought,  the  plaintiff  shall  have  a 
verdict  without  costs. 

To  this  opinion,  the  defendant  excepted. 

Dunlop  and  Biddle,  for  plaintiff  in  error.  A  plaintiff  who  files 
his  bill  in  Chancery  for  a  specific  performance  of  the  covenant, 
must  show  a  complete  title  in  himself  at  the  time  of  the  decree ; 
for  this  court  has  complete  control,  not  only  over  the  amount  to 
be  recovered,  the  time  of  recovering  it,  but  the  costs  of  the  pro- 
ceeding. Not  so  with  regard  to  a  court  of  law  which  has  no  con- 
trol over  the  costs  of  the  suit  but  such  as  is  given  to  it  by  statute. 
When  the  plaintiff  then  seeks  specific  performance  against  a  de- 
fendant in  an  action  at  law,  he  must  be  able  to  show  that  he  was 
in  no  default,  but  had  performed  all  his  contract  at  the  time  his 
suit  was  brought ;  and  whether  he  seeks  such  a  recovery  in  a  court 
of  law  or  Chancery,  the  defendant  is  not  bound  to  accept  a  doubt- 
ful or  suspicious  title ;  but  if  he  goes  for  damages  only,  then  he 
may  recover  an  amount  measured  by  the  circumstances  of  the 
case.  2  Watts  178;  Chitt.  Gen.  Prac.  842;  2  Sto.  Eq.  45,  89;  20 
Johns.  132;  4  Russ.  374;  3  En.  Con.  Chan.  713;  7  Bing.  379. 
That  the  title  must  be  good  in  the  vendor  before  suit  brought, 
they  cited  11  Serg.  fy  Rawle  246;  8  Serg.  $  Rawle  263;  8  Watts 
368 ;  3  Rawle  400 ;  4  Taunt.  334 ;  16  Serg.  fy  Rawle  198 ;  4  Watts 
472 ;  17  Serg.  #  Rawle  73 ;  5  Watts  422.  The  question  of  interest 
is  for  the  jury.  16  Serg.  fy  Rawle  57,  266;  6  Watts  162,  207.  So 
also  is  the  question  with  regard  to  the  recision  of  the  contract. 
5  Watts  525;  3  Whart.  370;  but  both  these  questions  the  court 
treated  as  matter  of  law,  and  gave  a  binding  opinion  to  the  jury. 
A  vendee,  on  discovering  encumbrances  or  defects  of  title,  may 
insist  upon  a  recision  of  the  contract.  2  Watts  257  ;  3  Watts  368. 

Foster,  contra.  This  covenant  of  the  vendee  to  pay  the  purchase 
money  is  independent ;  particular  days  are  fixed  for  payment,  and 
the  clear  construction  of  the  contract  is  that  the  title  is  not  to  be 
made  until  after  the  money  is  paid ;  and  the  presumption  is  the 
defendant  relied  upon  his  covenant  for  his  title.  Platt  on  Cov.  95, 
96  ;  1  Ld.  Raym.  665 ;  1  Sound.  320,  a  note  4 ;  6  Term  Rep.  572 ; 
10  Johns.  204;  Doug.  489;  Willes  496;  8  Term  Rep.  371.  The 
averment  that  a  good  title  was  tendered  was  unnecessary,  and 
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was  not  essential  to  the  plaintiff's  right  to  recover.  1  Gall.  45 ; 
11  Wheat.  171 ;  3  Crancfi  209 ;  6  Com.  Dig.  76.  The  defendant's 
plea,  therefore,  on  this  subject,  was  not  material,  and  need  not  be 
traversed.  2  Sound.  207,  note  24;  Ib.  175,  n.  1;  Com.  Dig. 
"  Pleader"  2.  In  this  case,  covenant  is  the  proper  remedy,  and 
the  balance  of  purchase  money  is  the  true  measure  of  damages. 
Platt  on  Cov.  40 ;  2  Watts  6f  Serg.  480.  It  is  only  when  an  essential 
part  of  the  contract  fails  that  one  party  may  dissolve  it.  5  Binn. 
363;  7  Watts  142;  Chitt.  on  Con.  188,  275.  But  equity  will 
execute  the  contract,  although  the  vendor  has  not  strictly  perform- 
ed the  whole  of  the  covenants  on  his  part.  Platt  on  Cov.  557. 
Whenever  a  vendee  goes  into  possession,  the  principles  of  equity 
require  that  he  should  pay  interest.  6  Binn.  437 ;  6  Watts  207 ; 
Sug.  on  Sales  69  (3  Law  Lib.) ;  2  Watts  fy  Serg.  371. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Though  in  the  decision  of  this  case  some  general 
principles  are  involved  of  considerable  importance,  yet  there  are 
peculiar  circumstances  in  the  contract  between  the  parties  which 
must  not  be  lost  sight  of,  and  which  I  shall  in  the  first  place  advert 
to.  By  this  contract,  dated  the  13th  of  July  1835,  no  particular 
time  is  mentioned  at  which  the  deed  is  to  be  made.  The  vendor 
agrees  to  sell  a  certain  described  property,  and  the  vendee  agrees 
to  pay  by  instalments,  the  last  of  which  is  to  fall  due  on  the  1st 
of  April  1840.  All  that  is  said  concerning  a  deed  is  contained  in 
a  single  clause  in  the  middle  of  the  instrument,  which  provides 
that  a  clause  of  general  warranty  shall  be  inserted  in  the  deed 
which  the  vendor  shall  finally  make  to  the  vendee.  In  construing 
such  a  contract  by  its  face,  it  appears  reasonable  to  say  that  the 
vendor  is  to  give  a  conveyance  of  a  good  and  sufficient  marketable 
title,  such  as  shall  be  free  from  all  reasonable  doubt,  and  clear  of 
encumbrances ;  that  the  deed  is  to  be  made  on  or  before  the  pay- 
ment of  the  last  instalment ;  and  that  although  the  vendor  might, 
without  tendering  any  deed,  have  sued  for  the  three  first  instal- 
ments as  they  became  due,  yet  he  could  not  sue  for  the  last  with- 
out such  tender.  As  the  matter  has  been  left  till  after  all  these 
instalments  became  due,  their  payment  and  the  tender  of  a  deed 
became,  on  the  1st  of  April  1840,  simultaneous  and  dependent 
acts,  and  neither  party  could  sue  the  other  without  averring  and 
proving  a  performance  of  or  offer  to  perform  his  part  of  the  agree- 
ment, unless  discharged  by  the  acts  of  the  other. 

In  relation  to  the  subject  of  interest,  which  has  been  argued,  it 
may  be  sufficient  to  say,  that  this  is  not  exactly  one  of  that  class 
of  cases  in  which  the  question  arises  how  far  and  in  what  cases 
the  purchaser  ought  in  equity  to  pay  interest  on  the  purchase 
money  from  having  possession  or  other  circumstances.  The  time 
when  the  instalments  were  to  be  paid  was  fixed  by  the  agreement, 
and  from  that  time  the  vendee  was  positively  bound  by  his  con- 
tract and  the  general  principles  of  law  to  pay  interest.  He  could 
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only  be  relieved  from  it  by  showing  that  it  was  the  fault  of  the 
vendor  that  he  did  not  pay ;  a  defence  which  goes  to  both  principal 
and  interest,  which  indeed  are  here  on  the  same  footing.  If  the 
defendant  tendered  the  money,  and  it  was  refused,  from  that  time 
he  might  be  excusable  from  paying  interest,  and  of  that  he  has 
had  the  benefit.  For  all  but  that,  the  subject  of  interest  is  involved 
in  the  general  question  whether  the  plaintiff  had  placed  himself  in 
a  position  to  recover. 

It  would  seem,  that  where  one  person  contracts  to  convey 
to  another  a  good  and  sufficient  title  for  a  tract  of  land,  on 
the  payment  of  the  purchase  money  by  the  vendee,  the  vendor 
cannot,  as  a  general  rule,  bring  an  action  against  the  vendee 
for  the  recovery  of  the  purchase  money,  till  he  is  able  to  con- 
vey, and  has  tendered  a  deed  of  conveyance  of  such  good  and 
sufficient  title,  free  from  all  defects,  and  clear  of  all  encumbrances 
which  are  a  charge  upon  the  land,  unless  where  such  defects  or 
encumbrances  were  known  to  the  vendee  at  the  time  of  the  con- 
tract, and  he  is  considered  as  taking  the  property  subject  to  them. 
It  is  true  that  an  action  for  the  purchase  money  being  in  affirm- 
ance of  the  contract,  and  seeking  a  specific  performance  of  it,  is 
analogous  to  a  bill  in  equity  for  that  purpose,  and  that  for  want 
of  Courts  of  Chancery,  we  are  obliged  in  our  practice  to  adopt 
Chancery  principles  and  Chancery  remedies,  in  many  instances  in 
which  such  a  course  is  refused  by  courts  of  common  law  in  places 
where  there  is  a  Court  of  Chancery.  It  is  also  true  that  a  Court 
of  Equity  allows  a  bill  to  be  filed  by  the  vendor  before  he  is  in  a 
situation  to  convey,  holding  it  sufficient  if  he  can  make  himself  so 
by  the  time  of  the  decree.  But  a  Court  of  Chancery,  by  its  ab- 
solute control  over  the  costs,  and  by  having  it  in  its  power  to 
impose  terms  and  enforce  orders,  adapted  to  every  variety  of 
aspect  the  cause  may  assume,  may  do  complete  justice  where  it 
would  be  beyond  the  power  of  a  court  of  common  law  to  do  so. 
An  action  in  a  court  like  ours,  therefore,  must  be  founded  on  a 
good  cause  of  action  subsisting  at  the  time  the  suit  is  brought.  I 
know  no  case  in  which  it  has  been  held  that  a  plaintiff  can,  in  a 
suit  at  law  on  articles  of  agreement,  cite  the  defendant  to  answer 
a  complaint  where  the  defendant  at  the  institution  of  the  suit  is 
in  no  default,  although  the  plaintiff  may  by  the  time  of  the  trial 
put  himself  in  the  condition  of  one  having  a  complete  right  of 
action,  unless  it  be  where  the  plaintiff  has  the  legal  title,  and  is 
permitted  to  rebut  a  countervailing  equity  by  showing  payments 
made  or  things  done  after  the  commencement  of  the  suit.  Snyder 
v.  Wolfley,  (8  Serg.  fy  Rawle  332) ;  and  Huber  v.  Burke,  (11  Serg. 
4*  Rawle  246),  seems  to  me  to  be  express  on  the  point,  and  have 
been  followed  by  other  cases.  Gore  v.  Kinneij,  (10  Watts  139.) 

If,  however,  a  defendant  has  waived  the  performance  of  this 
obligation  on  the  part  of  the  plaintiff,  to  make  a  good  and  sufficient 
title,  the  ease  is  then  altered.     Thus,  if  he  accepts  a  deed  under 
iv.  — 41 
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the  contract,  the  vendor  may  sue  for  the  purchase  money  on  bond 
or  otherwise,  though  if  it  should  turn  out  there  was  a  defect  of  title 
or  outstanding  encumbrance,  he  would  be  entitled  to  recover,  the 
jury  allowing  to  the  defendant  a  deduction  equivalent  to  their 
value.  It  would  be  no  absolute  bar  to  the  action  to  say,  that  at 
the  time  of  action  brought  the  plaintiff  had  not  conveyed  a  good 
and  sufficient  title,  and  this  was  the  case  of  Hart  v.  Porter's  Execu- 
tors, (5  Serg.  4*  Rawle  201).  I  take  it  also  that  the  defendant's 
taking  and  retaining  possession  of  the  property  contracted  to  be 
conveyed,  may,  under  certain  circumstances,  be  of  a  similar  cha- 
racter in  its  effects ;  but  it  is  not  every  taking  of  possession  under 
the  contract  that  will  have  this  effect.  The  law  on  this  subject  is 
stated  in  the  latest  edition  of  Sugd.  on  Vend.  10,  to  be,  that 
taking  possession  will,  in  many  cases,  be  deemed  an  acceptance  of 
title.  3  P.  Wns.  193;  1  Vez.  Jun.  226;  12  Fez.  27;  11  Fez.  464; 
or  would  at  least  be  a  ground  to  leave  it  to  a  jury  to  consider 
whether  the  party  had  not  taken  possession  with  an  intention  to 
waive  all  objections.  But,  he  goes  on  to  say  a  purchaser  may, 
with  the  concurrence  of  the  vendor,  take  possession  of  the  estate 
at  the  time  of  the  contract,  as  he  cannot  be  held  to  have  waived 
objections  of  which  he  was  not  aware.  Now,  the  taking  possession 
by  the  defendant  here  would  seem  to  have  been  at  or  about  the 
time  of  the  contract,  and  indeed  is  so  averred  in  the  declaration ; 
and  so  far  from  waiving  the  defects  in  the  outstanding  encum- 
brances, the  plaintiff's  letters  and  the  defendant's  conduct  go  to 
show,  that  it  was  understood  by  them  that  the  plaintiff  was  to  get 
in  the  outstanding  claims  and  encumbrances,  and  that  he  would 
complete  the  title.  And  this  is  the  point  of  view  in  which  the  case 
also  presents  itself  when  the  defendant  alleges  a  tender  of  the  pur- 
chase money,  and  claims  the  right  of  rescinding  the  contract  on 
that  account. 

Looking,  therefore,  to  the  errors  assigned,  we  are  of  opinion, 

1st.  That  whether  the  contract  was  rescinded  was  certainly  a 
matter  of  fact,  but  if  there  was  no  evidence  to  show  it,  the  charge 
of  the  court  was  right,  and  it  would  seem  there  was  none. 

2d.  The  instruction  as  to  the  interest  was  also  right. 

3d.  Whether  the  defendant  waived  objections  to  the  title  exist- 
ing at  the  time  of  suit  brought  on  trial,  was  undoubtedly  matter 
of  fact  to  be  left  to  the  jury,  on  which  the  court  were  right  to 
express  an  opinion,  provided  it  did  not  bind  the  jury. 

4th.  We  are  of  opinion  that  the  court  erred  in  saying  the  plain- 
tiff could  complete  his  title  after  suit  brought.  If  he  chose  to  sell 
a  title  which  he  had  not,  he  was  bound  to  perfect  it  and  clear  off 
the  encumbrances  before  he  could  sue  the  defendant  for  the  pur- 
chase money  after  the  fourth  instalment  became  due,  unless  the 
defendant  agreed  to  accept  such  title  as  the  plaintiff  could  give  or 
waived  objections  to  it.  And  a  claim  of  dower  seems  to  be  such 
encumbrance,  whether  contingent  or  vested. 

Judgment  reversed. 
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M'Kelvey  against  Truby. 

Where  a  man  encourages  another  to  settle  upon  and  improve  land  and  expend 
his  money  and  labour  upon  it,  he  will  not  afterwards  be  permitted  to  take  it  from 
him,  although  he  has  an  older  and  better  title  for  it ;  and  although  his  encourage- 
ment was  given  in  ignorance  of  his  own  rights. 

ERROR  to  the  Common  Pleas  of  Armstrong  county. 

Rebecca  M'Kelvey  and  James  M'Kelvey  against  John  Truby 
and  others.  This  was  an  action  of  ejectment  for  56  acres  of  land. 
The  plaintiffs  gave  in  evidence  a  warrant  and  survey  and  patent 
to  James  Glentworth  for  a  tract  of  land  containing  415  acres,  and 
exhibited  a  regular  chain  of  title  vesting  the  same  in  Rebecca 
M'Kelvey  and  David  M'Kelvey  as  tenants  in  common.  They 
intermarried,  by  which  the  whole  estate  became  vested  in  the 
husband  and  wife.  David  M'Kelvey  died,  and  his  undivided  half 
descended  to  James  M'Kelvey  the  plaintiff.  It  was  conceded  that 
this  survey  originally  embraced  the  land  in  dispute,  inasmuch  as 
it  called  for  a  survey  in  the  name  of  Davidson  as  a  boundary. 
When  M'Kelvey  purchased  the  land  and  commenced  his  improve- 
ments, he  employed  a  surveyor  to  run  the  lines,  who  excluded  the 
land  in  dispute ;  at  another  time  he  had  the  lines  run  again  by  an 
experienced  surveyor,  who  also  excluded  it,  leaving  it  as  vacant 
land  lying  between  M'Kelvey's  land  and  the  Davidson  survey. 
After  this  a  warrant  was  taken  for  it  as  vacant  by  Alexander 
Caldwell,  under  which  the  defendants  claimed.  The  proof  was, 
by  the  defendant,  that  M'Kelveys,  both  before  and  after  the  war- 
rant was  granted  to  Caldwell,  disclaimed  owning  the  land,  said  it 
had  been  vacant,  that  M'Kelvey  was  present  at  and  assisting  in 
raising  the  buildings  for  the  defendants,  and  lived  almost  within 
sight  of  them,  and  that  David  M'Kelvey  never  claimed  the  land 
during  his  lifetime. 

WHITE,  President,  instructed  the  jury,  that  the  plaintiffs  had 
shown  a  perfect  legal  title  for  the  land  in  dispute,  and  were  entitled 
to  recover  unless  they  had  precluded  themselves  by  their  conduct. 
But  if  the  jury  believed  that  before  the  warrant  was  granted  to 
Caldwell,  M'Kelvey,  after  having  his  land  surveyed  and  examined, 
declared  that  the  land  in  dispute  was  vacant,  and  that  he  did  not 
claim  it,  and  that  after  the  purchase  of  it  by  Truby,  he  encouraged 
him  to  improve  it,  and  to  expend  his  money  and  labour  upon  it, 
which  he  did,  to  the  amount  of  $700  or  $800,  the  plaintiff  was  not 
now  entitled  to  recover,  although  he  was  ignorant  at  the  time  that 
he  had  a  good  right  and  title  to  the  land;  and  that  Rebecca 
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M'Kelvey  was  equally  bound  by  such  conduct,  although  a  feme 
covert  at  the  time. 

Buffington,  for  plaintiff  in  error.  As  a  matter  of  fact  as  well  as 
law,  there  was  no  vacant  land  between  the  Glentworth  and  Da- 
vidson surveys.  The  plaintiff  was  innocently  led  into  the  error 
of  supposing  that  there  was  vacant  land  there.  This  was  the  mis- 
take of  the  surveyors.  The  question  then  is,  whether  the  mistake, 
by  reason  of  which  he  encouraged  the  defendant  to  improve  the 
land,  is  to  postpone  his  legal  title.  The  parties  were  both  mis- 
taken as  respects  the  fact ;  and  the  land-office  was  a  source  com- 
mon to  them  both  by  which  the  certainty  could  be  ascertained. 
It  was  the  duty  of  the  defendant  to  make  inquiry  there,  and  ascer- 
tain that  the  land  was  not  appropriated  before  the  Caldwell  war- 
rant issued.  9  Watts  109;  11  Serg.  fy  Rawle  340;  3  Watts  238. 
But  Mrs  M'Kelvey  was  a  feme  covert,  and  as  to  her  half  of  the 
land  she  could  give  no  consent  or  encouragement.  7  Johns.  8 ; 
10  Johns.  440. 

Foster,  for  defendants  in  error.  The  principle  is  clearly  settled, 
that  whatever  the  plaintiffs'  title  may  be,  they  are  estopped  from 
asserting  it  under  the  circumstances  proved.  For  even  if  the 
defendants,  or  Caldwell,  under  whom  they  claim,  had  clearly 
ascertained  the  fact  at  the  land-office  or  elsewhere,  that  the  land 
had  been  included  in  the  Glentworth  survey,  yet  if  the  plaintiffs 
had  had  a  survey  made  excluding  it  and  disavowed  their  owner- 
ship, declaring  that  it  was  vacant,  it  was  competent  for  Caldwell 
to  purchase  a  warrant  for  it ;  and  if  he  did  so,  and  sold  to  Truby, 
who  improved  it,  with  the  knowledge  and  consent  of  M'Kelvey, 
equity  forbids  that  they  should  now  be  permitted  to  disavow  all 
this  under  a  pretext  of  mistake.  7  Watts  400,  163;  10  Serg.  fy 
Rawle  43;  4  Serg.  fy  Rawle  242;  4  Watts  195. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  —  The  plaintiffs  here  were  plaintiffs  below,  and 
showed  a  warrant,  survey  and  patent  to  James  Glentworth,  and 
a  regular  chain  of  title  to  Rebecca  M'Kelvey  for  one  undivided 
half  of  the  tract,  and  to  David  M'Kelvey  for  the  other  half. 
These  two  intermarried  and  thus  owned  the  whole.  About  twenty- 
five  years  before  this  suit,  David  M'Kelvey  came  with  his  wife 
and  settled  on  this  tract,  and  soon  after  brought  a  surveyor  to  run 
round  it,  and  show  him  his  lines.  The  surveyor  found  the  line 
adjoining  the  disputed  ground,  but  as  he  had  a  draft  with  a  wrong 
course  and  distance  on  the  next  line,  they  went  no  farther.  Soon 
after,  Col.  Orr,  a  surveyor  of  known  skill,  was  brought,  and 
he  began  and  ran  round  the  tract  so  as  to  leave  the  line  in  ques- 
tion for  his  last  course ;  he  found  all  the  lines,  and  this  last  one  to 
the  river  as  it  had  been  found  by  the  first  surveyor.  All  this  was 
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done  in  the  presence  and  at  the  instance  of  David  M'Kelvey.  The 
lines  of  a  tract  in  the  name  of  Davidson,  near  this,  were  run  and 
found,  and  it  appeared  there  was  some  land  between  the  two 
tracts  not  within  the  lines  on  the  ground  of  either  survey.  I  for- 
got to  mention  that  Col.  Orr  made  a  calculation,  and  M'Kelvey's 
survey  contained  a  little  more  than  was  called  for  in  his  patent. 
A  third  surveyor  was  on  the  ground  and  found  this  same  line.  It 
was  of  the  right  age,  and  the  course  and  distance  agreed  with  his 
draft.  A  Mr  Spear  and  Caldwell  took  out  a  warrant  for  the 
space  between  the  Glentworth  and  Davidson  tracts.  There  were 
more  than  enough  of  witnesses  who  heard  M'Kelvey  say  that  was 
his  line;  he  cleared  to  it  part  of  the  distance;  and  after  the  part 
now  in  dispute  was  settled,  he  showed  Truby  and  others  his  line ; 
said  he  came  that  far,  and  where  there  is  timber  on  both  sides  of 
it,  said  they  must  not  cut  any  on  his  side  of  it.  He  showed  his 
line  to  a  person  proposing  to  purchase  Truby's,  or  a  part  of  it. 
There  was  also  full  proof  that  David  M'Kelvey,  now  deceased,  knew 
of  this  piece  of  land  and  called  it  vacant  long  before  any  warrant 
was  taken  for  it.  The  warrant  was  taken  by  Spear  and  Caldwell, 
in  the  name  of  Caldwell,  who  got  a  patent  in  1830,  and  sold  to 
Robison  and  Rohrer  for  $133,  and  they  sold  to  Truby,  who  soon 
after  began  to  improve.  Old  Mr  M'Kelvey  wished  him  luck  of 
his  purchase ;  said  he  was  glad  he  had  bought  it.  Old  Mr  Truby's 
sons  came  on  to  it,  each  built  a  house,  one  of  them  a  barn,  and  the 
other  a  blacksmith  shop :  the  buildings  at  the  time  this  suit  was 
brought  were  estimated  at  from  8700  to  $900.  James  and  Wil- 
liam M'Kelvey  were  at  the  raising  of  their  buildings,  and  as  the 
houses  were  near,  Mrs  M'Kelvey  was  there  every  week  and  some- 
times every  day ;  all  very  friendly.  Old  M'Kelvey  died;  and  there 
was  some  coal  found  in  the  hill,  and  it  is  near  the  town  of  Kittan- 
ing ;  and  somehow  it  was  discovered  that  the  Davidson  and  Glent- 
worth surveys  as  returned  in  the  surveyor-general's  office,  call  for 
adjoining  each  other ;  and  this  suit  was  brought — old  Mrs  Rebecca 
M'Kelvey  declaring  that  she  would  not  have  brought  it,  but  the 
boys  would  have  it  so.  Some  of  the  improvements  were  made 
in  sight  of  her,  before  and  after  the  death  of  her  husband. 

It  was  assumed  in  the  court  below,  and  argued  here,  that  the 
land  in  question  was  embraced  in  the  Glentworth  survey ;  it  must 
then  have  been  plotted  in,  for  the  lines  of  the  age  of  the  survey 
exclude  it :  but  I  shall  suppose  this  to  have  been  the  case,  and  that 
although  added  to  the  survey  by  protraction,  M'Kelvey  might 
once  have  held  it.  The  judge  very  properly  left  all  the  facts  to 
the  jury,  and  stated  the  law  correctly,  as  I  consider  it  settled  in 
this  State  and  elsewhere.  I  shall  refer  to  only  a  few  cases :  M'Cor- 
mick  v.  M'Murtrie,  (4  Watts  195),  where  a  man  encourages  another 
to  settle,  and  to  go  on  and  expend  money  and  labour,  he  shall  not 
afterwards  take  the  land  from  the  improver,  though  he  has  an 
older  and  better  title.  Epley  v.  Witherow,  (7  Watts  163),  if  a 
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man  having  a  right  stands  by  and  sees  land  sold  as  the  property 
of  another,  and  gives  no  notice  of  his  claim,  he  ought  to  be  and 
will  be  postponed,  though  he  shows  a  better  title.  This  opinion 
was  delivered  by  Justice  Kennedy,  who,  in  page  168,  has  cited 
very  many  authorities.  In  Carr  v.  Wallace,  (7  Watts  394),  it  is 
said,  "  there  is  no  principle  of  equity  and  public  policy  better  settled 
than  this,  if  one  knowingly  though  passively  suffers  another  to 
purchase  and  spend  his  money  on  land  under  an  erroneous  opinion 
of  title,  without  making  known  his  claim,  he  shall  not  afterwards 
be  permitted  to  exercise  his  legal  right  against  such  person."  I 
will  add,  that  it  is  possible  the  plaintiff  never  had  any  right 
to  this  land.  I  fully  admit  the  general  rule,  that  where  two  sur- 
veys call  to  adjoin  each  other,  they  shall  adjoin.  Generally  the 
difficulty  has  arisen  where  the  line  of  one  survey  has  been  run, 
and  the  survey  next  made  calls  for  it  as  one  of  its  lines ;  that  shall 
be  the  line  of  the  two  surveys,  though  it  gives  more  land  than  the 
surveyor  intended. 

Wiedman  v.  Filmsley,  a  case  twice  tried,  once  before  Judge 
Walker  and  again  before  Tilghman,  was  this  :  William  Maclay,  in 
making  a  survey  for  Janet  Sharon,  ran  and  marked  the  western 
line,  and  then  laid  a  survey  adjoining  it  for  B.  Wistar.  At  night, 
when  he  calculated  Janet  Sharon,  he  found  he  had  included  on  a 
300  acre  warrant,  450  acres.  This  was  soon  after  the  proprietary 
regulation,  forbidding  a  deputy-surveyor  to  return  above  ten  per 
cent,  above  the  quantity  called  for  in  the  warrant.  Next  morning 
he  sent  a  person  to  measure  back  a  certain  distance  from  the 
western  corner  of  Janet  Sharon,  and  run  a  new  western  line, 
throwing  out  120  acres;  and  this  was  done,  and  the  line  marked : 
but  Mr  Maclay  forgot  this,  and  returned  the  Wistar  and  Sharon 
survey  as  adjoining  each  other.  This  was  proved  by  Mr  Maclay 
in  court,  and  a  warrant  taken  twenty  years  after  held  the  120 
acres.  In  both  courts  a  distinction  was  taken  between  the  case 
where  only  one  line  was  run  and  that  intended  to  be  the  line  of 
both  surveys,  and  the  case  where  each  survey  has  its  own  lines 
distinctly  marked,  and  those  lines  40  or  60  more  perches  apart. 
The  case  was  governed  by  the  parol  proof  of  Maclay.  I  lost  the 
cause  in  both  courts ;  and,  as  often  happens,  was  not  then  nor  yet 
entirely  satisfied  with  affecting  the  returns  of  survey  by  parol  evi- 
dence :  but  I  mention  this  to  sliow  the  plaintiff  that  he  may  possi- 
bly have  been  mistaken  on  more  than  one  point  as  to  his  rights. 

Judgment  affirmed. 
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Giffen  against  St.  Clair  Township. 

Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  Common 
Pleas,  the  names  of  the  parties  may  be  so  transposed  or  changed  as  to  adapt  the 
legal  form  to  the  merits  of  the  case. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

This  suit  originated  before  a  justice  of  the  peace,  and  was 
brought  in  the  name  of  Andrew  Giffen  against  William  Kerr  and 
H.  Hulse,  overseers  of  the  poor  of  Upper  St.  Clair  Township. 
From  the  judgment  of  the  justice  the  defendants  appealed  to  the 
Court  of  Common  Pleas,  where  the  plaintiff  declared  against  the 
Township  of  Upper  St.  Clair,  a  body  corporate.  The  defendants 
demurred  to  the  declaration,  and  assigned  for  cause  "  that  the 
declaration  filed  is  against  the  Township  of  Upper  St.  Clair,  a 
body  corporate  in  said  county,  and  not  against  William  Kerr  and 
H.  Hughes,  overseers  of  the  poor  of  Upper  St.  Clair  Township, 
the  defendants  in  the  said  suit,  which  declaration  does  not  apply 
to  the  above  case,  and  that  the  variance  is  fatal,  and  therefore  they 
pray  judgment  for  want  of  a  sufficient  declaration."  The  plain- 
tiff joined. 

The  court  below  rendered  a  judgment  on  the  demurrer  for  the 
defendants. 

Gilmore  and  Burke,  for  plaintiff  in  error. 
Woods,  for  defendant  in  error. 

PKR  CURIAM. — Caldwell  v.  Thompson,  (1  JRawle  360) ;  Lyon  v. 
Chalker,  (2  Watts  14);  and  Graham  v.  Vandalore,  (Ib.  131);  are 
cases  which  originated  before  a  justice  of  the  peace,  and  in  which 
the  names  of  parties  were  transposed  or  changed  to  adapt  the 
merits  to  legal  form.  What  more  was  there  to  do  here  ?  The 
defendant  was  sued,  as  a  township,  by  the  names  and  title  of  its 
overseers ;  and  the  counsel  repaired  the  error  of  the  justice  in 
declaring  against  the  township  by  its  corporate  name.  It  was  the 
ordinary  case  of  a  misnomer  corrected  in  the  appellate  court ;  and 
the  rule  of  the  decisions  quoted,  amply  justifies  it.  The  demurrer 
consequently  ought  to  have  been  overruled. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Kramer  against  Sandford. 

An  endorser  is  entitled  to  notice  of  non-payment,  although  he  may  have  received 
from  the  drawer  a  chose  in  action  as  a  collateral  security  to  indemnify  him  for 
his  endorsement.  There  can  be  no  presumptive  waiver  of  notice,  where  there 
has  been  no  waiver  of  recourse  to  the  maker ;  and  the  acceptance  of  security  is 
not  such  unless  it  has  been  taken  in  satisfaction. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Henry  Sandford  and  others  against  Allen  Kramer.  This  was 
an  action  on  the  case  in  assumpsit,  founded  upon  the  defendant's 
endorsement  of  a  negotiable  note.  No  notice  had  been  given  to 
the  defendant  of  the  non-payment  of  the  note ;  but  the  plaintiffs 
insisted  that  notice  was  waived  by  the  endorser's  taking  a  judgment 
bond  and  the  proceedings  upon  it. 

The  plaintiffs,  after  reading  the  note  and  endorsement,  dated 
4th  of  November  1840,  for  $169.75,  at  six  months,  gave  in  evi- 
dence a  judgment  bond  of  the  drawers  of  the  note  to  the  defend- 
ant, dated  24th  of  November  1840,  in  the  penalty  of  $18,000,  with 
a  condition  annexed,  reciting  that  the  defendant  was  an  endorser 
for  the  drawers  to  an  amount  of  $9000,  and  that  they  would 
indemnify  and  save  him  harmless  from  all  his  responsibility.  A 
judgment  was  entered  on  this  bond  on  the  8th  of  July  1841,  upon 
which  a.  fieri  facias  was  issued  to  July  term  1841,  and  levied  on 
defendant's  personal  property.  The  plaintiff  then  gave  evidence 
to  show  that  the  defendants  in  the  judgment  had  real  and  per- 
sonal property  sufficient  to  secure  the  payment  of  the  judgment. 

The  court  below  was  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  and  directed  a  judgment  accordingly. 

Dunlop,  for  plaintiff  in  error,  argued  that  the  acceptance  of  a 
collateral  security  was  not  a  waiver  of  notice,  and  cited  5  Mass. 
170;  1  Serg.  $  Rawle  334;  11  Johns.  180;  4  Cranch  141. 

Austin,  contra,  cited  3  Kent's  Com.  113;  2  Greenleaf  208; 
7  Wend.  169. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  endorser  is  entitled  to  notice  wherever  it  is 
necessary  to  protect  him  ;  for  he  is  not  presumed  to  have  waived 
it  to  his  detriment.  It  is  useless  to  him,  where  he  has  taken  a 
general  assignment  of  the  maker's  effects,  and  thus  obtained, 
beforehand,  all  the  advantage  that  his  own  or  the  endorsee's  vigi- 
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lance  could  give  him ;  and  it  has  accordingly  been  held  that  he 
assumes  the  maker's  debt  when  he  receives  his  means  to  pay  it. 
The  chance  of  the  maker's  acquirement  of  other  property,  to  which 
he  might  resort  if  the  fund  in  his  hands  should  fall  short,  is  so 
inconsiderable  as  to  fall  within  the  maxim  de  minimis.  When  the 
endorser,  therefore,  has  got  all  which  the  maker  possessed,  he  has 
got  all  which  the  law  supposes  can  be  of  value  to  him.  But  the 
supposed  waiver  of  notice,  in  consideration  of  a  chose  in  action 
given  as  a  collateral  security,  contingent  and  inadequate  to  produce 
perfect  safety,  as  every  chose  in  action  must  be,  stands  on  a  less 
firm  foundation.  The  acceptance  of  such  a  security  is  never 
thought  to  be  a  waiver  by  the  parties  themselves,  though  it  is  fre- 
quently a  motive  for  the  act  of  endorsement.  Collateral  security 
is  cumulative  in  its  very  essence  ;  and  it  is  never  suffered  to  impair 
the  obligation  of  the  contract  immediately  between  the  parties. 
It  may  be  accepted,  though  known  to  be  inadequate  at  the  time, 
the  endorser  relying  for  the  rest  on  the  maker's  other  means  and 
his  own  energy  of  pursuit,  when  warned  of  the  necessity  of  exert- 
ing it ;  and  it  would  be  contrary  to  the  understanding  of  the  par- 
ties to  make  the  acceptance  of  such  a  security  a  substitute  for 
notice.  There  can  be  no  presumptive  waiver  of  notice  where 
there  has  been  no  waiver  of  recourse  to  the  maker;  and  the 
acceptance  of  a  security  is  not  such,  unless  it  has  been  taken  in 
satisfaction.  Notice  may  be  necessary  to  make  the  very  security 
available  on  which  the  endorser  is  supposed  to  have  relied,  but 
which  he  may  have  reserved  for  the  critical  moment.  A  judgment 
bond,  which  was  the  security  in  this  instance,  is  seldom  entered 
up  immediately;  and  the  endorser  ought  to  have  notice  when  the 
time  for  action  has  arrived,  for  by  the  delay  of  a  day  or  an  hour 
the  golden  opportunity  may  be  lost.  The  banks  often  take  such 
bonds,  ostensibly  for  their  own  security,  but  to  be  entered  at  the 
request  of  the  endorsers ;  yet  no  one  ever  thought  that  the  en- 
dorsers were  therefore  not  to  have  notice.  The  practice  is  very 
common.  In  this  case  there  was  no  real  estate  to  be  bound,  and 
an  immature  judgment  would  have  been  fruitless ;  but  there  was 
the  more  need  of  notice  of  dishonour  to  expedite  an  execution, 
when  the  time  came,  against  the  maker's  personal  property.  He 
was  an  endorser  of  accommodation  paper ;  and,  as  a  surety  is  held 
to  nothing  which  is  not  explicitly  exacted  by  his  contract,  he  is 
not  presumed  to  have  relinquished  any  of  its  privileges. 

This  doctrine  of  waiver  in  consideration  of  a  security,  has  no 
footing  in  Westminster  Hall ;  for  the  endorser  in  Corney  v.  Da 
Costa,  which  has  been  referred  to  as  the  germ  of  it,  received  effects 
from  the  drawer  to  the  amount  of  the  note,  and  thus  became  the 
party  to  take  it  up.  The  property  was  put  into  his  hands  avow- 
edly for  that  purpose,  and  he  consequently  took  the  place  of  the 
principal  debtor.  The  English  judges,  on  the  contrary,  have 
pointedly  expressed  their  dislike  of  all  innovation  on  the  subject. 
iv.  — 42  2c* 
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In  Orr  v.  Maginnis  (7  East  359),  Lord  Ellenborough  expressed 
strong  dissatisfaction  at  Bickerdike  v.  Bolivian  (1  Term  Rep.  405), 
the  first  case  in  which  a  holder  was  exempted  from  giving  notice 
on  any  pretence  whatever;  and  declared  he  would  anxiously 
resist  any  extension  of  its  principle.  The  same  sentiment  was 
expressed  also  by  Chief  Justice  Eyre,  in  Walwyn  v.  St.  Quintin 
(1  Bos.  <$•  Pul  654) ;  by  Lord  Alvanley,  in  Clegg  v.  Cotton  (3  Bos. 
#  Pul.  241) ;  by  Chief  Justice  Abbott,  in  Cory  v.  Scott  (3  Barn. 
&T  Aid.  623) ;  and  by  Chief  Justice  Tindal,  as  well  as  by  Mr  Jus- 
tice Bosanquet,  in  Lafitte  v.  Slatter  (6  Bingh.  623).  And  there 
are  cases  to  show  that  an  endorser  or  a  drawee  is  to  have  notice 
even  where  the  principal  debtor  has  become  bankrupt  or  notori- 
ously insolvent,  though  it  is  impossible  to  conceive  how  the  want 
of  it  could  prejudice  him.  The  dictum  of  Mr  Justice  Bailey,  in 
Claridge  v.  Dalton  (4  Maule  &f  Selw.  226),  "  that  a  party  who 
cannot  be  prejudiced  by  want  of  notice,  shall  not  be  entitled  to 
require  it,"  is  not  universally  true ;  though  he  seems  to  have  laid 
down  the  true  rule  in  Brown  \.  Maffey  (15  East  222),  that  every 
endorser  ought  to  have  notice  wherever  he  has  a  remedy  over ;  and 
perhaps  the  American  doctrine,  properly  understood,  goes  no 
further.  "  We  do  not  mean  to  be  understood,"  said  Chief  Justice 
Parsons,  in  Bond  v.  Farnham  (5  Mass.  173),  "  that  where  an 
endorser  receives  a  security  to  meet  particular  endorsements,  it  is 
to  be  concluded  that  he  waives  a  demand,  or  notice,  as  to  any 
other  endorsement.  But  we  are  of  opinion  that  if  he  will  apply 
to  the  maker,  and  representing  himself  liable  for  the  payment  of 
any  particular  endorsements,  receives  a  security  to  meet  them,  he 
shall  not  afterwards  insist  on  a  fruitless  demand  on  the  maker,  or 
on  a  useless  notice  to  himself  to  avoid  payment  of  demands  which, 
on  receiving  a  security,  he  has  undertaken  to  pay."  I  grant  that 
where  the  security  is  money  or  effects  put  into  his  hands  to  satisfy 
the  debt,  he  changes  place  with  the  maker  and  loses  his  original 
character :  he  is  no  longer  an  endorser,  and  cannot  claim  the  privi- 
leges of  one.  But  no  judge  has  said  that  a  chose  in  action,  trans- 
ferred to  meet,  not  the  note  at  its  maturity,  but  the  contingency 
of  the  endorser's  eventual  liability,  dispenses  with  notice  to  him ; 
or  that,  as  a  collateral  security,  it  is  a  waiver  of  his  recourse  to 
the  maker.  The  Mechanic's  Bank  v.  Griswold  (7  Wend.  165), 
was  the  case  of  a  general  assignment ;  and  the  endorser  in  Leffing 
wellv.  White  (1  Johns.  Ca.99),  agreed  to  become  the  principal  debtor. 
In  Mead  v.  Small  (2  GreenL  207),  the  maker  was  to  pay  in  labour 
by  the  very  terms  of  the  agreement  between  the  endorser  and 
the  endorsee,  and  not  to  be  sued  in  any  event ;  a  circumstance 
which  made  the  endorser  the  immediate  debtor,  without  regard  to 
the  mortgage  held  by  him.  Lastly,  the  taking  of  an  insufficient 
mortgage,  in  Prentiss  v.  Daniehon,  (5  Conn.  Rep.  175),  was  only 
held  not  to  restore  the  endorser's  liability  after  it  had  been  dis- 
charged. It  would  seem,  therefore,  that  Chancellor  Kent's  con- 

' '*'»«.  »*  — .71- 


Sept.  1842.]  OF  PENNSYLVANIA.  331 

[Kramer  v.  Sandford.] 

elusion  from  these  authorities — that  notice  is  not  required  where 
the  endorser  has  protected  himself  by  an  assignment  or  collateral 
security  (3  Comment.  113), — is  not  sustained  by  them  as  a  prin- 
ciple applicable  to  all  cases  in  every  variety  of  circumstances. 
The  true  criterion  seems  to  be  the  obligation  to  take  up  the  note. 
When  that  remains  with  the  maker,  it  continues  to  be  the  duty 
of  the  endorsee  to  apprize  the  endorser  of  the  maker's  default :  J 
where  it  has  devolved  on  the  endorser  himself,  he  needs  no  notice. 
Certainly  a  bond  and  warrant  taken  to  be  held  in  reserve,  cannot 
turn  his  contingent  responsibility  into  an  absolute  one,  and  dis- 
pense with  performance  of  the  condition  of  demand  and  notice  as 
a  part  of  the  title.  It  is  unfortunate  that  the  courts  ever  dispensed 
with  it  for  any  cause ;  and,  as  said  by  Chief  Justice  Abbott,  in 
Cory  v.  Scott,  "  introduced  nice  distinctions  into  the  law,  instead 
of  adhering  to  a  plain  and  an  intelligible  rule."  Exceptions,  how- 
ever, have  been  made,  and  so  far  as  they  lead  we  are  bound  to 
follow :  but  we  go  no  further. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Hall  against  Mathias. 

A  mere  entry  by  a  widow  into  the  land  of  her  deceased  husband,  claiming  it, 
and  taking  the  rents  and  profits  for  twenty-one  years,  is  no  disseisin  of  the  heirs 
at  law ;  to  make  it  such,  there  must  be  some  plain,  decisive,  unequivocal  act  or 
conduct  on  the  part  of  the  widow,  amounting  to  an  adverse  and  wrongful  posses- 
sion and  disseisin  of  the  heirs. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

John  Hall  and  others  against  Henry  Mathias.  This  was  an 
ejectment  for  a  tract  of  land.  The  plaintiffs  claimed  the  land  as 
heirs  at  law  of  David  Hall,  whom  they  proved  went  into  possession 
of  it  in  1794,  and  there  remained  until  1809,  when  he  died  intes- 
tate, leaving  the  plaintiffs,  his  children,  and  a  widow,  named 
Susannah  Hall,  under  whom  the  defendant  claimed.  David  Hall 
left  five  children,  who  were  from  seven  to  twenty-four  years  of 
age  at  their  father's  death. 

The  defendant,  to  maintain  his  title,  gave  evidence  to  prove  that 
the  widow  claimed  the  land  as  her  own ;  that  it  was  taxed  in  her 
name;  that  she  leased  it  in  1812,  in  her  own  name;  that  she 
cleared  land  upon  it ;  that  afterwards,  in  1820,  she  leased  the  pro- 
perty again  in  her  own  name;  that  a  judgment  was  obtained 
against  her,  and  her  sons,  and  son-in-law,  for  a  trespass,  upon 
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which  an  execution  issued  and  was  levied  on  the  land  as  her  pro- 
perty ;  that  it  was  called  by  the  neighbours  her  property ;  that 
she  declared  to  one  witness,  that  she  held  it  as  her  own,  and  at 
her  death  in  1838,  by  her  will  she  devised  it  to  the  defendant. 
The  proof  by  the  plaintiffs  was  that  they  were  occasionally  upon 
the  land  after  their  father's  death,  and  that  some  of  their  brothers 
and  sisters  died  on  it. 

The  opinion  of  the  court  to  the  jury,  which  was  the  subject  of 
the  errors  assigned,  was  as  follows :  After  stating  the  facts  in 
relation  to  the  possession  of  David  Hall,  the  father  of  the  plaintiffs, 
the  court  proceeded : 

"  In  what  manner,  and  for  whose  use  did  Susannah  Hall  occupy 
the  premises  ?  The  defendant  contends  that  she  claimed  the  whole 
for  her  own  exclusive  use  and  benefit.  He  has  shown,  that  from 
the  death  of  her  husband  down  to  the  time  that  she  leased  it  to 
the  defendant,  the  premises  were  taxed  to  her ;  that  she  leased  it 
in  1812  to  Henry  Null,  in  her  own  name;  that  land  was  cleared 
to  supply  that  which  was  wrought  out  and  given  up  ;  that  in  1820 
or  1821,  she  leased,  or  gave  the  premises  out  to  crop,  to  Hissam 
and  David  Hall ;  and  after  the  action  of  trespass  was  brought 
against  Susannah  Hall,  and  the  two  sons  and  son-in-law,  and 
judgment  rendered  against  them,  the  land  was  levied  on  as  the 
exclusive  property  of  Susannah  Hall ;  and  it  appeared  that  the 
land,  in  the  neighbourhood,  was  called  the  Widow  Hall's ;  and 
Morrow  testifies,  that  he  often  heard  her  say,  that  she  held  it  as 
her  own  property ;  and,  finally,  that  she  undertook  to  dispose  of  it 
by  her  last  will  and  testament. 

It  is  for  this  testimony  that  the  defendant  asks  you  to  presume 
an  ouster  by  Susannah  Hall  of  her  children,  supposing  that  you 
should  believe  David  Hall  to  have  entered  upon  the  land  claiming 
in  his  own  right.  An  ouster  of  one  tenant  in  common  by  his  co- 
tenant  may  be  presumed  by  a  jury  from  a  tenant  in  common 
remaining  in  the  exclusive  possession,  and  taking  the  profits  for  21 
years.  The  widow,  it  is  held,  is  not  a  tenant  in  common  with  her 
children.  But  we  can  see  no  difference  in  principle ;  she  may 
have  had  a  right  to  enter  as  guardian  in  socage  for  such  of  her 
children  as  were  minors  under  the  age  of  14.  And  when  a  person 
enters  generally  without  declaring  the  mode  or  right,  the  law 
refers  such  entry,  to  the  legal  right,  which  conferred  the  entry. 
But  if  such  person  disclaims  such  right,  and  enters  claiming  for 
himself,  the  entry  is  adverse,  and  it  is  not  necessary  to  prove  an 
express  declaration  of  claim.  That,  like  any  other  fact,  may  be 
inferred  from  circumstances — acts  may  speak  louder  than  words ; 
from  the  acts  and  conduct  of  the  occupant.  And  if  you  are  satis- 
fied, from  the  whole  of  the  testimony,  that  the  widow  claimed  the 
land  in  her  own  right,  and  in  exclusion  of  her  children,  possession 
continued  for  21  years,  would  be  an  ouster  of  the  heirs  of  David 
Hall. 
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The  plaintiffs,  to  repel  the  presumption  of  ouster,  rely  upon  the 
fact  that  some  of  the  children  of  David  Hall  were  upon  the  land 
with  the  widow  during  the  twenty-one  years ;  that  there  was,  in 
fact,  an  entry  on  the  part  of  those  children.  An  entry  to  avoid 
the  Statute  of  Limitations  must  be  accompanied  with  some  exer- 
cise of  dominion  over  the  property.  Some  notorious  act  evidenc- 
ing an  assertion  of  title,  if  there  is  any  evidence  of  such  act  ac- 
companying their  living  on  the  land,  would  of  course  prevent  the 
presumption  of  ouster,  for  it  would  discontinue  the  exclusive  pos- 
session of  the  widow.  But  I  do  not  see  any  act  of  the  kind  in 
the  testimony.  If  they  came  back  at  intervals  to  see  their  mo- 
ther, or  went  to  live  with  her  when  sick,  or  out  of  employment, 
that  would  not  be  such  an  entry  as  would  avoid  the  Statute  of 
Limitations,  and  consequently  would  not  be  sufficient  to  repel  the 
presumption  of  ouster  by  adverse  possession  on  the  part  of  the 
mother.  The  policy  of  the  law  requires  all  persons  having  rights 
or  claims  to  be  vigilant  in  pursuing  them.  In  certain  cases  the 
legislature  has  fixed  periods,  beyond  which  no  indulgence  will  be 
extended;  and  courts  of  justice  acting  upon  the  spirit  of  those 
provisions,  and  in  analogy,  have  applied  those  limitations  to  cases 
within  the  mischief  which  induced  the  passage  of  such  Acts  of 
Assembly. 

John  Hall  left  the  land  a  year  or  two  after  his  father's  death. 
If  you  should  believe  the  widow  claimed  adverse,  and  there  is  no 
evidence  of  his  return  until  after  her  death,  we  can  see  no  sha- 
dow of  evidence  to  support  his  claim  in  his  own  right.  James 
Hall  left  the  place  shortly  after  he  became  of  age,  and  it  depends 
upon  whether  he  made  such  an  entry  as  we  have  described  to 
you ;  whether  he  could  be  protected ;  if  he  did  not  make  such  kind 
of  entry,  then  he  would  be  barred.  Dorcas  Hall  came  of  age 
sometime  in  1819,  and  the  statute  would  expire  in  1830  or  1831. 
At  what  time  Hamilton  and  David  and  Joseph  came  of  age  we  do 
not  know;  but  from  the  father's  decease  in  1809,  the  presump- 
tion is,  that  they  were  all  of  age  before  the  widow  had  been  in 
possession  for  21  years.  And  the  present  suit  not  being  com- 
menced till  August  1839,  neither  they,  if  living,  nor  their  repre- 
sentatives, can  be  considered  as  being  within  the  saving  clauses  of 
the  Statute  of  Limitations. 

If,  upon  the  whole  testimony,  you  should  be  of  opinion  that  the 
widow  held  the  possession  adverse,  from  her  husband's  decease, 
claiming  in  her  own  right,  taking  the  profits  exclusively,  and  rent- 
ing it  as  her  own,  down  to  the  time  of  her  decease,  and  no  legal 
entry  by  the  plaintiffs  or  those  under  whom  they  claim  was  made 
upon  the  land,  your  verdict  should  be  for  the  defendant,  even  if 
you  should  believe  that  David  Hall,  in  his  lifetime,  claimed  the 
land  as  his  own.  But  if  you  should  believe  that  David  Hall 
claimed  as  his  own,  and  after  his  death  his  widow  continued  the 
possession  for  the  benefit  of  her  children,  and  holding  it  for  their 
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use,  your  verdict  should  be  for  the  plaintiffs  for  three  undivided 
fifth  parts  of  the  land,  with  damages  and  costs. 
Errors  assigned: 

1.  The  court  erred  in  charging  the  jury  that,  "if  they  were 
satisfied  from  the  whole  of  the  testimony,  that  the  widow  claimed 
the  land  in  her  own  right,  and  in  exclusion  of  her  children,  pos- 
session continued  for  21  years  would  be  an  ouster  of  the  heirs  of 
David  Hall." 

2.  In  charging  the  jury  that  the  principle  of  law  in  regard  to 
tenants  in  common,  namely,  that  exclusive  possession  and  taking 
the  profits  for  a  period  of  21  years,  by  one  tenant  in  common,  is 
evidence  from  which  a  jury  may  presume  an  ouster  of  his  co-ten- 
ant, was  applicable  to  the  case  of  a  widow  retaining  the  posses- 
sion of  the  lands  of  her  deceased  husband. 

3.  In  charging  the  jury  that  it  was  necessary  for  the  heirs  of 
David  Hall  to  make  a  formal  entry  on  the  land,  in  order  to  avoid 
the  Statute  of  Limitations,  and  to  repel  the  presumption  of  ouster 
by  the  mother. 

Armstrong,  for  plaintiff  in  error,  contended  that  David  Hall  hav- 
ing entered  on  the  land  in  dispute,  in  his  own  right,  as  an  im- 
prover, or  voluntary  and  under  no  one,  (as  one  of  defendant's  wit- 
nesses expressed  it,)  in  1794,  and  continued  in  possession  until 
1809,  (the  time  of  his  death.)  during  which  time  he  extended  his 
improvements  by  building  a  dwelling-house,  still-house  and  barn, 
clearing  land,  &c.,  acquired  a  right  transmissible  to  his  children  : 
and  this  possession  continued  by  his  children  and  widow  for  a 
period  of  six  years  after  his  decease,  matured  and  perfected  a 
legal  title  under  the  Statute  of  Limitations,  which  vested  an  estate 
in  fee  in  his  heirs,  subject  to  the  right  of  dower  in  his  widow. 
Overfield  v.  Christie,  (7  Serg.  fy  Rawle  173).  This  being  the  case, 
the  widow  retained  the  possession  as  tenant  in  dower,  and  as  the 
natural  guardian  of  her  minor  children,  as  well  as  trustee  for 
those  of  them  who  were  of  age.  The  presumption  of  law,  there- 
fore, is,  that  she  continued  to  hold  in  the  same  right,  and  not  ad- 
versely ;  and  that  after  the  minor  children  of  David  Hall  came  to 
their  majority,  the  widow  continued  to  hold  in  her  own  right  as 
tenant  in  dower,  for  the  one-third  of  the  premises,  and  the  resi- 
due as  trustee  for  her  children.  Pipher  v.  Lodge,  (4  Serg.  $ 
Rawle  310).  And  the  facts  that  the  land  was  taxed  in  the  nameof  the 
widow  from  the  death  of  her  husband,  down  to  the  time  that  she 
leased  it  to  the  defendant,  that  she  leased  it  to  Henry  Null  in  the 
year  1812,  in  her  own  name;  that  she  gave  the  premises  to  David 
Hall  and  Hissam  in  1821,  to  crop;  that  the  land  was  levied  on 
by  the  sheriff  after  the  recovery  in  the  action  of  trespass,  as  the 
property  of  Susannah  Hall,  and  that  the  neighbours  called  it 
widow  Hall's  place,  proved  nothing ;  for  they  were  all  facts  and 
circumstances  that  might  exist  consistently  with  her  right  as  ten- 
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ant  in  dower,  and  guardian  and  trustee  of  her  children.  The  dis- 
position of  the  land  by  will  is  the  first  and  only  act  whereby  she 
openly  and  avowedly  expresses  her  disposition  to  hold  adversely 
to  her  children ;  but  this  attempt  to  dispose  of  the  premises  by  a 
last  will  and  testament,  is  of  too  recent  a  date  to  establish  a  title 
retrospectively  under  the  Statute  of  Limitations.  The  possession 
of  the  trustee  becomes  adverse,  and  the  Act  of  Limitations  begins 
to  run  only  from  the  time  the  legal  title  is  conveyed  in  violation 
of  the  trust.  Scott  v.  Gallagher,  (14  Serg.  4*  Rawle  333).  If  a 
man  enters  on  land  as  guardian  in  right  of  his  wife,  by  which  his 
possession  would  not  be,  at  first,  adverse,  it  would  require  some 
decisive  act  or  declaration  to  make  it  so,  to  entitle  him  to  hold  by 
the  Statute  of  Limitations.  M'Masters  v.  Bell,  (2  Penn.  180). 
When  a  person  has  a  right  of  entry  into  lands,  and  does  enter,  it 
will  always  be  taken  that  he  entered  under  that  right,  and  not  as 
a  trespasser.  Ib. 

2.  The  doctrine  of  ouster  in  relation  to  tenants  in  common,  by 
reason  of  exclusive  possession  and  perception  of  profits  for  a  pe- 
riod of  21  years,  is  not  applicable  to  the  case  of  a  widow  remain- 
ing in  the  possession  of  land  of  which  her  husband  died  seised  and 
possessed ;  nor  will  the  Statute  of  Limitations  aid  her.     Her  pos- 
session under  such  circumstances  is  that  of  her  children.     Cook 
v.  Nicholas,  (2  Watts  4*  Serg.  27).     The  widow  being  in  posses- 
sion at  the  death  of  her  husband,  retained  or  held  that  possession 
in  the  right  which  the  law  cast  upon  her ;  and  not  having  made 
any  new  or  distinct  entry  adverse  to  that  right,  no  inference  of  an 
adverse  claim  could  arise  from  any  facts  or  circumstances  short 
of  an  open  avowal,  that  she  claimed  to  hold  the  land  wholly  in 
her  own  right,  and  of  which  her  children  had  full  notice.    1  Plow. 
293;  Co.  Lit.  391. 

3.  This  we  apprehend  was  clearly  error ;  for,  where  the  tenant 
in  possession  holds  in  the  right  of  another,  or  as  trustee,  the  sta- 
tute does  not  commence  running  until  the  relation  of  trustee  is 
clearly  and  unequivocally  terminated.    And  the  only  distinct  and 
unequivocal  act  of  Susannah  Hall,  indicating  a  termination  of  that 
relation,  was  the  attempt  to  dispose  of  the  land  by  her  last  will 
and  testament  in  July  1838,  and  of  which  her  children  had  no 
notice  until  the  23d  of  April  1839,  when  the  will  was  proved  and 
put  on  record. 

Coulter  and  Beaver,  contra,  argued  that  there  could  be  no  differ- 
ence in  the  principle  which  would  govern  the  case  of  a  widow, 
and  that  of  a  co-heir,  entering  adversely  upon  land  ;  nor  was  there 
anything  to  prevent  either  from  so  doing ;  and  whether  they  en- 
tered adversely  or  not,  was  a  matter  of  fact  which  could  only  be 
determined  by  the  jury.  The  acts  of  the  widow  in  taking  the 
exclusive  possession,  declaring  she  claimed  the  land  as  her  own, 
taking  the  exclusive  profits,  having  the  land  taxed  in  her  own 


336  SUPREME  COURT  [Pittsburgh 

[Hall  v.  Mathias.] 

name,  and  all  this  for  a  period  of  nearly  40  years,  and  then  dying 
in  possession  and  devising  it  by  her  will,  are  certainly  facts  strong 
enough  to  justify  a  reference  of  them  to  a  jury,  who  have  said 
that  the  land  was  hers.  2  Penn.  180 ;  2  Watts  $  Serg.  299. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  ejectment  to  recover  the  posses- 
sion of  a  messuage  and  100  acres  of  land  in  the  county  of  West- 
moreland. The  plaintiffs  claim  as  heirs  at  law  of  David  Hall,  who 
took  possession  of  the  land  in  1794,  continued  to  reside  upon  it 
until  his  death  in  1809,  and  during  that  time  improved  the  property 
by  clearing  land,  building  a  dwelling-house,  still-house,  and  barn. 
He  died  intestate,  leaving  a  widow  and  five  children,  four  of  whom 
were  minors,  the  youngest  about  the  age  of  seven  years.  The 
widow  continued  in  possession  from  the  death  of  her  husband  until 
she  died  in  July  1838,  when  she  undertook  to  dispose  of  the  pro- 
perty by  will  to  the  defendants,  who  are  her  devisees,  and  the 
question  is  whether  the  land  was  her  property.  I  throw  the  will 
entirely  out  of  the  case,  as  it  is  too  plain  to  admit  of  argument, 
that  unless  the  title  vested  in  her  during  her  life,  a  testamentary 
disposition  cannot  have  the  slightest  effect  on  the  title.  The 
defendants  base  their  title  on  an  alleged  ouster,  the  mother  having 
claimed  the  whole  for  her  own  exclusive  use  and  benefit.  In  sup- 
port of  their  case  they  rely  on  the  proof  that  the  property  was 
taxed  to  her,  that  she  leased  it  in  1812  in  her  own  name,  and  that 
she  cleared  land  upon  it;  that  in  1820  or  1821  she  leased  the 
property  again,  and  that  afterwards,  on  a  judgment  rendered 
against  her  and  her  sons  and  son-in-law,  the  land  was  levied  on  as 
the  exclusive  property  of  Susanna  Hall ;  that  the  land  was  called 
by  the  neighbours  the  widow  Hall's ;  that  one  witness  heard  her 
say  that  she  held  it  as  her  own  property ;  and  finally,  that  she 
undertook  to  dispose  of  it  by  her  last  will  and  testament. 

The  court,  assimilating  the  cases  to  a  tenancy  in  common,  have 
instructed  the  jury  that  an  ouster  may  be  presumed.  But,  is  this 
such  a  case  as  that  a  jury  would  be  at  liberty  to  presume  an  ouster? 
It  is  held,  that  the  possession  of  one  tenant  in  common  is  prima 
facie  evidence  of  the  possession  of  his  co-tenant,  unless  it  be 
attended  with  circumstances  demonstrative  of  an  adverse  interest, 
such  as  a  demand  by  his  co-tenant  of  his  share  of  the  rent,  and  a 
refusal  to  pay,  saying  he  claims  the  land.  Phillips  v.  Gregg,  (10 
Watts  158).  A  mere  entry  by  one  co-heir  into  the  land  of  the 
ancestor  claiming  it  all,  and  taking  the  rents  and  profits  for  21 
years,  is  no  disseisin  of  the  other  heirs.  To  make  it  such,  there 
must  be  some  plain,  decisive,  unequivocal  act  or  conduct  on  the 
part  of  the  heir  so  entering,  amounting  to  an  adverse  and  wrongful 
possession  in  himself  and  disseisin  of  the  others.  Hart  v.  Gregg, 
(10  Watts  185).  There  must,  as  Mr  Justice  Sergeant  says,  be  some 
notorious  act  done ;  that  declarations  alone  will  not  amount  to  a 
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disseisin  of  the  co-tenant.  Thus,  in  Reading's  Case,  (Salk.  392), 
it  is  said,  that  between  tenants  in  common  there  must  be  an  actual 
disseisin,  turning  him  out,  hindering  him  to  enter,  &c. ;  and  a  bare 
perception  of  profits  is  not  enough.  So  in  Fairclaim  v.  Shackleton, 
(5  Bur.  2604),  it  is  held  that  there  must  be  actual  disseisin  proved. 
So  in  Watson  v.  Gregg,  (10  Watts  289),  it  is  ruled,  that  an  ouster 
of  the  other  heirs  by  him  who  enters  on  real  estate,  can  only  be 
by  some  clear,  positive  and  unequivocal  act,  amounting  to  an 
open  denial  of  the  right  and  putting  them  out  of  possession.  Mere 
declarations  will  not  answer  the  purpose. 

Supposing  these  principles  to  be  applicable  to  this  case,  what 
evidence  was  given  that  the  mother  turned  her  children  out  of 
possession,  or  that  she  ever  attempted  to  hinder  or  prevent  them 
from  entering  on  the  premises  ?  On  the  decease  of  the  ancestor 
the  possession  is  cast  on  the  heirs,  subject  to  the  right  of  dower 
of  the  widow.  Instead  of  assigning  her  dower,  the  family  remain 
as  before  the  father's  death,  the  mother  managing  the  property, 
and  supporting  the  children.  The  evidence  shows  that  it  was 
always  a  home  for  those  who  chose  to  remain,  and  for  those  who 
at  any  time  might  choose  to  return  and  reside  on  the  property. 
There  is  nothing  in  the  case  to  bring  it  within  the  principles  which 
have  been  stated.  The  arrangement  was  a  very  convenient  one, 
and  perhaps  was  most  advantageous  to  all  parties,  as  it  was  the 
only  mode  by  which  the  family  could  be  kept  together,  and  be 
afforded  a  support ;  particularly  for  the  younger  members  of  the 
family.  The  law  is  not  so  unreasonable  as  to  compel  children  to 
deal  harshly  with  the  parent  at  the  risk  of  being  defrauded  of  their 
patrimony.  There  is,  in  truth,  not  a  particle  of  proof  that  the 
children  were  ever  out  of  possession  of  the  land;  nor  has  any 'act 
been  shown  which  indicates  any  intention  to  oust  them  from  the 
possession.  All  the  evidence  is  perfectly  consistent  with  her  rela- 
tion to  the  estate  as  tenant-in-dower,  and  as  guardian  to  the  minor 
children  and  the  parent  of  her  other  offspring.  The  presumption 
is,  that  she  continued  to  hold  in  the  same  right  as  at  the  death  of 
her  husband,  and  this  presumption  has  not  been  rebutted  by  proof 
of  any  clear  position  and  unequivocal  act  amounting  to  a  denial 
of  the  right  of  the  children.  She  neither  put  them  out  of  posses- 
sion, nor  has  she  ever  hindered  them  from  entering  into  possession 
of  the  property. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
IV.  —  43  2o 
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Smith  against  M'Grew. 

A  town-lot  cannot  be  assessed  and  sold  by  the  treasurer  when  either  the  per- 
son of  the  owner  or  his  property  might  have  been  taken  for  the  payment  of  the 
taxes. 

ERROR  to  the  District  Court  of  Allegheny  county. 

J.  H.  Smith  against  John  M'Grew.  This  was  an  action  of  eject- 
ment for  a  lot  of  ground  in  the  borough  of  Allegheny.  The  plaintiff 
claimed  under  a  title  derived  from  the  treasurer  upon  a  sale  of  the 
lot  as  unseated  for  taxes.  The  defendant  held  the  original  title. 
The  only  question  in  the  cause  was  whether  the  lot  was  the  subject 
of  sale  as  unseated.  The  evidence  was  not  brought  up,  and  nothing 
more  appears  than  is  contained  in  the  opinion  of  the  court.  The 
cause  was  argued  by 

Dunlop,  for  plaintiff  in  error. 
Hampton,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  ejectment  for  Lot  No.  48,  of  22  feet 
front  on  Lacock  street,  in  the  city  of  Allegheny,  and  in  depth  120 
feet  to  Centre  alley.  After  some  previous  deduction  of  title,  there 
was  read  a  deed  from  Isabella  M'Donald  to  William  Tait,  dated 
14th  of  December  1834,  and  recorded  on  the  same  day.  There 
was  also  a  deed  from  Tait  to  John  M'Grew,  the  defendant,  acknow- 
ledged 1st  of  April  1836.  On  the  3d  of  December  1835,  a  warrant 
issued  to  the  assessor  of  Allegheny  borough,  returnable  in  30  days, 
but  it  does  not  appear  when  returned.  On  it  appears  "  Tait,  Lot  48, 
vacant,  22  feet  on  Lacock  street."  The  pen  is  drawn  through  this, 
and  there  is  written  under  it  "  Lot  48,  22  feet  on  Lacock  street, 
vacant."  The  word  "vacant"  is  in  different  ink,  and  in  small  letters. 

It  was  stated  that  in  this  county  there  is  no  unseated  land  book 
in  the  commissioners'  office,  no  separate  lists  of  unseated  lands,  but 
that  seated  and  unseated  are  put  promiscuously  in  the  same  assess- 
ment, and  given  to  the  collector  in  the  same  manner  in  his  dupli- 
cate, to  be  collected  by  him.  There  is  perhaps  one  other  county, 
(Schuylkill),  in  which  they  proceed  in  the  same  way.  The  counsel 
here  read  to  us  sundry  sections  of  the  Act  about  county  rates  and 
levies,  passed  15th  of  April  1834,  which  have  no  reference  to  un- 
seated lands  whatever ;  I  mean  to  the  mode  of  collecting  taxes  on 
them.  The  Act  of  1799  treats  of  them  in  some  sections  promis- 
cuously;  but  the  Act  of  3d  April  1804,  as  regards  the  enforcement 
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of  payment,  separates  them  entirely ;  the  collector  is  to  demand 
and  receive  or  enforce  payment  by  sale  of  goods  or  imprisonment 
of  the  body,  when  the  lands  are  seated.  This  is  the  duty  of  the 
treasurer,  by  sale  of  the  lands,  when  they  are  unseated ;  and  sundry 
Acts  have  passed  to  regulate  the  proceedings.  The  Act  of  3d  of 
April  1804  relates  solely,  and  exclusively  to  unseated  lands ;  its  title 
is  so,  and  all  its  provisions,  although  the  word  unseated  is  not 
always  inserted  before  the  word  lands.  The  first  section,  if  applied 
to  both  seated  and  unseated  lands,  would  be  an  absurdity.  No 
surveyor  alive  in  1804  or  now  could  furnish  any  list  of  the  seated 
tracts  with  all  their  divisions  and  subdivisions.  No  commissioners 
ever  asked,  and  no  surveyor  ever  attempted  to  do  any  such  thing. 
The  deputy-surveyors  could  furnish  material  information  as  to  the 
unseated  lands  surveyed,  but  not  settled.  The  assessor  was  bound 
to  go  to  every  inhabitant  for  information  as  to  his  real  property  in 
possession,  and  his  personal  property.  The  assessor  was  not  bound 
to  know  or  to  seek  for  the  owner  of  unseated  lands. 

The  book  directed  to  be  made  and  kept  by  the  commissioners  is 
the  unseated  land  book,  and  such  a  book  ought  to  be  kept  in  every 
county  in  the  State ;  and  I  have  only  heard  of  two,  where  there 
are  any  unseated  lands,  in  which  there  is  not  such  a  book.  The 
number  of  tracts  in  it  lessens  very  fast  as  the  settlements  increase. 
To  that  book  the  owners  of  unseated  lands  go  to  ascertain  the  taxes 
due ;  from  that  book,  or  often  from  a  transcript  of  it,  the  treasurer 
collects  taxes  and  sells  lands  on  the  warrant  of  the  commissioners. 
A  transcript  of  the  unseated  lands  in  his  township  is  sent  to  the 
assessor,  whose  duty  it  is  to  strike  out  such  as  are  settled,  and 
insert  them  on  the  list  of  settled  tracts  with  the  name  of  the  person 
residing  thereon.  It  is  a  misfortune  that  those  who  draw  up  our 
laws  do  not  always  understand  the  subject.  The  assessor  is  to 
complete  and  return  his  assessment  in  30  days.  This  is  not  done 
in  one  case  out  of  four,  and  in  some  townships,  and  some  weather, 
is  impossible;  but  this  does  not  make  the  assessment  void  nor 
perhaps  even  voidable.  Another  provision  is,  that  the  collector 
shall  collect  and  pay  over  all  the  money  within  three  months,  and 
then  to  receive  exonerations  for  taxes  uncollectable.  Not  one 
collector  in  a  thousand  collects  the  whole  amount  of  his  duplicate 
in  a  year,  and  it  is  not  necessary  nor  even  proper  that  he  should 
do  it  in  three  months.  The  tax  is  to  be  used  through  the  whole 
year,  and  it  would  be  useless  and  oppressive  to  enforce  now  what 
will  not  be  wanted  for  nine  or  twelve  months ;  and  almost  univer- 
sally his  allowance  for  indigent  persons  and  such  as  are  not  found 
is  made  at  or  after  the  end  of  the  year.  In  this  case  the  allowance 
was  made  1st  of  March  1837. 

The  counsel  in  this  cause  went  over  a  wide  range,  and  cited 
many  cases,  the  connection  of  which  with  the  real  dispute  in  this 
case  is  not  easily  seen ;  most  of  the  cases  related  to  tracts  of  land 
in  an  unsettled  part  of  the  respective  counties,  and  if  not  occupied 
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as  a  place  of  abode  or  cultivated  for  subsistence,  there  was  no 
alleged,  nor  perhaps  any  possible  ground  on  which  to  say  they 
were  not  unseated  lands.  The  nature  of  the  property  and  the  uses 
made  of  such  tracts  of  land  and  of  town  lots  is  very  different.  We 
had  this  day  before  us  a  case  in  which  there  was  a  lease  of  pro- 
perty with  no  house  on  it  for  $600  a  year  for  a  board-yard.  It 
would  not  be  easy  to  persuade  a  court  or  jury  of  common  sense 
that  a  lot  with  property  on  it  which  would  produce  such  a  rent 
could  be  sold  as  unseated  land  for  taxes.  Some  very  large  manu- 
facturing establishments  in  Allegheny  and  this  city  cover  the  whole 
lot,  or  more  than  one  lot,  and  yet  no  person  lives  with  a  family  or 
eats  or  sleeps  on  the  lot.  Though  the  machinery  and  personal 
property  on  it  are  of  great  value,  common  sense  would  revolt  at 
treating  them  as  unseated.  The  counsel  seemed  to  suppose  the 
court  in  the  different  cases  he  cited  had  been  endeavouring  to  fix 
on  some  one  thing  which  would  in  all  cases  decide  whether  a 
property  was  seated  or  unseated ;  and  that  the  opinions  had  varied 
at  different  times.  I  doubt  whether  the  judge  who  delivered  the 
opinion  in  any  case  about  a  tract  of  land  thought  about  a  lot  used 
for  a  board  or  coal  or  brick-yard,  or  expected  his  words  would 
ever  be  supposed  to  apply  to  a  case  respecting  such  property.  The 
amount  of  the  cases  seems  to  be,  that  if  there  is  personal  property 
which  can  be  levied,  or  a  person  who  can  be  taken  for  the  tax,  the 
land  is  not  liable  to  be  sold. 

The  case  of  Harbeson  v.  Jack,  (2  Watts  125),  takes  a  liberal  and 
extended  view  of  this  subject.  In  the  more  immediate  view  of 
the  legislature,  by  unseated,  was  meant  land  in  a  state  of  nature. 
But  it  was  said  we  go  far  enough,  if  we  allow  a  tract  once  culti- 
vated, but  so  long  and  so  clearly  abandoned  as  to  show  there  is 
no  ground  to  suppose  an  intention  to  resume  the  occupancy,  to  be 
treated  as  unseated.  In  that  case,  for  some  months  before,  and 
at  the  time  of  the  assessment,  there  was  no  occupant,  but  a  tenant 
went  on  it  the  next  spring,  and  the  sale  was  held  void.  In  Keat- 
ing v.  Williams,  (5  Watts  382),  a  man  became  insolvent,  and  no 
assignee  would  act  for  a  long  time,  and  a  lot  and  house  were  taxed 
as  unseated  and  sold,  and  the  purchaser  lost  his  money. 

As  the  Act  of  1815  was  intended  to  cure  irregularities  in  as- 
sessment, I  would  be  unwilling  to  say  the  mode  pursued  in  this 
county  rendered  all  their  sales  void.  But  if  they  will  put  their 
unseated  land  in  the  collector's  duplicate,  the  consequence  follows, 
that  if  he  can  find  a  person  on  the  land,  or  personal  property  on 
it,  he  must  collect  the  tax  from  the  property  or  the  person,  and  he 
cannot  return  as  vacant  or  unseated  a  lot  on  which  there  was  pro- 
perty, and  has  been  up  to  the  sale,  and  the  owner  or  his  hands 
working  on  it  all  the  year.  By  a  little  skill  a  person  who  wishes 
to  get  property  for  nothing,  can  find  people  who  cannot  remember 
what  they  saw  or  where  they  saw  it.  But  others,  from  their  con- 
nection with  or  vicinity  to  this  property,  have  either  perjured 
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themselves  or  there  was  not  even  a  plausible  ground  for  calling 
this  either  a  vacant  or  unseated  lot  when  it  was  assessed,  and 
clearly  not  so  when  and  after  the  duplicate  was  put  into  the  hands 
of  the  collector.  A  man  who  went  into  partnership  with  M'Grew 
as  a  chairmaker  saw  stuff  put  on  the  lot  in  the  fall  of  1835,  a 
shop  built  in  March  and  used  for  painting.  Though  M'Grew's 
deed  was  not  acknowledged  till  1st  of  April,  nothing  is  more  common 
than  to  contract  and  enter  some  time  before  the  deed  is  made. 
There  were  much  more  materials  for  their  trade  put  on  the  lot  in 
the  spring  of  1836 ;  and  the  man  who  lived  on  the  adjoining  lot 
swore  there  had  been  property  on  it  and  occupancy  of  it  from  that 
time  to  the  trial ;  and  other  witnesses  fully  corroborate  them  ;  and 
no  one  directly  contradicted  this.  It  was  perfectly  immaterial  if 
at  times  there  was  more  or  less  stuff  on  the  lot,  or  a  fence  round 
it  or  not.  The  collector  or  commissioners  could  not,  on  the  1st  of 
March  1837,  make  this  either  a  vacant  or  unseated  lot.  There 
was  occupancy  and  property ;  and  no  mechanic's  shop  can  be  sold 
as  unseated  when  his  stuff  is  in  it  and  he  and  his  hands  using  the 
shop  as  often  as  they  are  engaged  in  a  part  of  the  trade,  as  paint- 
ing is  a  part  of  a  chairmaker's  trade.  The  judge  was  right  in 
saying  the  assessment  of  this  lot  as  unseated  was  void.  As  far 
back  as  Cox  v.  Grant,  (1  Yeates  164),  we  find  it  said,  "  a  sale  of 
land  for  taxes  cannot  possibly  be  good  if  there  is  personal  pro- 
perty enough  on  the  premises  which  might  have  been  distrained ;" 
and  the  fact  of  personal  property  or  personal  responsibility  being 
sufficient  to  prevent  a  sale  of  the  land,  is  the  doctrine  from  that 
to  this  time.  Before  the  Act  of  1815  the  decisions  turned  on  mi- 
nute observances ;  and  we  do  not  yet  always  look  at  the  questions 
in  these  cases  on  the  same  extended  and  fair  views  of  the  spirit  of 
the  law  and  the  justice  of  the  case  which  are  applied  to  other 
cases.  Where  the  owner  or  the  owners'  moveable  property  is  on 
a  lot,  no  observance  of  the  form  of  the  law  ought  to  enable  a 
greedy  neighbour  to  get  his  property  for  nothing. 

Judgment  affirmed. 

IV.  —  2  D  * 
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Corbyn  against  Bollman. 

Interrogatories  put  to  the  garnishee  in  foreign  attachment  must  concern  the 
estate  and  effects  of  the  defendant  in  his  hands,  or  debts  d\ie  from  him  to  the  de- 
fendant. Therefore,  a  judgment  against  a  garnishee,  who  is  a  justice  of  the 
peace,  for  not  answering  interrogatories  as  to  the  number,  amount  and  time  of 
entry  of  judgments  on  his  docket  in  favour  of  the  defendant  in  the  attachment, 
and  the  names  of  the  defendants  therein,  is  erroneous. 

Semble,  that  a  justice  of  the  peace  cannot  be  made  a  garnishee  in  foreign  at- 
tachmentj  in  respect  of  money  received  by  him  on  judgments  rendered  before 
him. 

Under  the  Act  of  16th  of  June  1836,  relating  to  executions,  a  copy  of  the  writ 
must  be  served  on  the  defendant  in  the  judgment;  a  return  of  non  est  inventus  is 
not  equivalent  to  a  service. 

A  judgment  against  the  garnishee  in  foreign  attachment  for  not  answering  in- 
terrogatories, that  he  has  in  his  possession  goods  and  effects  of  the  defendant  to 
an  amount  to  satisfy  the  demand  of  the  plaintiff,  together  with  all  legal  costs  and 
charges,  is  good. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  execution  in  nature  of  a  foreign  attachment  under 
the  35th  section  of  the  Act  of  16th  of  June  1836,  relating  to  exe- 
cutions, on  a  judgment  for  $67.33,  recovered  in  the  court  below 
by  Bollman,  Garrison  &  Richey  against  T.  J.  Corbyn.  The  writ 
contained  a  clause  of  scire  facias  against  L.  S.  Johns,  Esq.,  a  jus- 
tice of  the  peace,  as  garnishee.  The  sheriff  returned  "  executed 
by  serving  a  copy  on  Leonard  S.  Johns,  Esq.,  N.  E.  I.,  as  to  de- 
fendant." 

A  rule  was  had  on  the  garnishee  to  appear  and  answer  interro- 
gatories. The  following  were  the  interrogatories  filed  : 

"  How  many  judgments  are  entered  on  your  docket  in  favour 
of  T.  J.  Corbyn,  the  defendant,  and  when  were  they  entered,  and 
how  much  is  each  of  said  judgments?  State  them  specifically; 
state  also  the  names  of  the  defendants  in  said  judgments." 

The  garnishee  refused  to  answer  these  interrogatories,  and  the 
court  gave  the  following  judgment. 

"  On  motion  of  the  plaintiff  judgment  against  L.  S.  Johns,  Esq., 
the  garnishee  in  this  case.  And  he  is  hereby  adjudged  to  have  in 
his  possession  goods  and  effects  of  the  defendant  to  an  amount  to 
satisfy  the  demand  of  the  plaintiff,  together  with  all  legal  costs 
and  charges." 

The  entry  of  judgment  against  the  garnishee  was  assigned  for 
error. 

Dunlop,  for  plaintiff  in  error.    The  interrogatories  did  not  re- 
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late  to  any  debts  due  to  the  defendant,  or  effects  of  his,  in  the  gar- 
nishee's  hands.  There  was  no  debt  due  by  Johns.  If  there  was, 
the  process  should  have  issued  against  Corbyn.  6  Whart.  181. 

The  judgment  should  have  been  to  recover  of  the  debt,  &c., 
and  if  the  garnishee  refused,  then  of  his  own  goods,  &c. 

Hamilton,  contra.  Whether  the  interrogatories  were  relevant 
or  not,  the  garnishee  was  bound  to  answer  them.  The  57th  sec- 
tion of  the  Act  of  13th  June  1836,  relating  to  the  commencement 
of  actions,  authorizes  judgment  to  be  given  against  the  garnishee 
for  refusing  or  neglecting  to  answer  interrogatories. 

Service  on  the  defendant  is  required  only  when  he  is  within  the 
county. 

Things  in  suit  may  be  attached.  M'Carty  v.  Emlen,  (2  Dall. 
277). 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — 1.  The  judgment  entered  by  the  court  below 
against  the  garnishee  for  not  answering  interrogatories  which  had 
been  filed  by  the  plaintiff,  was  erroneous.  The  Act  of  13th  of 
June  1836  authorizes  the  plaintiff  to  exhibit  interrogatories  in 
writing,  touching  the  estate  and  effects  of  the  defendant  in  his  pos- 
session or  charge,  or  debts  due  and  owing  from  him,  as  the  case 
may  be,  to  the  defendant,  which  the  garnishee  is  to  answer  on 
pain  of  judgment  against  him.  But  the  present  interrogatories 
do  not  concern  any  estate  or  effects  of  the»defendant  in  the  hands 
of  the  garnishee,  or  debt  due  or  owing  to  him  by  the  garnishee. 
They  merely  inquire  how  many  judgments  were  entered  on  his 
docket  in  favour  of  the  defendant,  and  when  they  were  entered, 
and  how  much  each  of  them  was  for,  with  the  names  of  the  de- 
fendants, and  there  they  stop.  They  are,  therefore,  irrelevant, 
and  not  such  as  the  defendant  was  bound  to  answer.  It  is  proba- 
ble there  has  been  some  slip  or  inadvertence  in  the  plain,tiff  in 
filing  his  interrogatories,  but  it  is  an  essential  matter,  and  such  as 
disabled  the  court  below  from  entering  a  judgment. 

2.  I  do  not  see  anything  in  the  form  of  the  scire  facias  that 
would  render  it  void.  It  recites  a  judgment  in  the  same  court 
which  remained  unsatisfied,  and  this  would  be  enough  to  show  it 
was  process  of  attachment  in  nature  of  execution.  It  is  sufficient 
to  meet  the  requisitions  of  the  Act  of  Assembly  that  this  substan- 
tially appears.  There  is,  however,  an  objection  taken  here  which 
has  more  force ;  that  is  to  say,  that  the  process  was  not  served  on 
the  defendant  in  the  original  suit.  The  36th  section  of  the  Act 
of  the  16th  of  June  1836,  relating  to  executions  which  gives  this 
process,  makes  it  the  duty  of  the  officer  charged  with  the  execu- 
tion of  the  writ  to  serve  a  copy  thereof  on  the  defendant  in  the 
judgment  in  the  manner  provided  for  the  service  of  a  summons  in 
a  personal  action,  from  and  after  which  the  property  shall  remain 
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attached.  And  as  no  judgment  can  be  rendered  by  default  against 
a  defendant  on  a  summons  without  a  service,  it  would  seem  the 
defendant  here  must  be  served  in  order  to  render  the  process 
effectual.  At  least  such  is  the  express  provision  of  the  Act,  and 
it  would  be  going  further  than  we  would  be  warranted,  to  say 
that  a  return  of  non  est  inventus  would  be  equivalent  to  a  ser- 
vice. 

3.  There  is  nothing  in  this  objection.  The  judgment  against  a 
garnishee  refusing  or  neglecting  to  answer  interrogatories  differs 
from  that  entered  against  him  where  he  appears  and  pleads  to 
issue,  and  is  in  this  case  right. 

It  may  be  proper  to  add  that  considerable  doubt  exists  whether 
a  justice  of  the  peace,  who  has  collected  money  on  judgments  ren- 
dered before  him,  can  be  made  a  garnishee.  It  has  been  decided 
that  a  prothonotary  cannot  be  made  a  garnishee  in  respect  of  mo- 
ney which  a  party  to  a  suit  has  paid  into  his  hands  on  a  rule  of 
court,  nor  a  sheriff  in  respect  of  money  raised  on  a  fieri  facias. 
Ross  v.  Clarke,  (1  Dall.  354).  There  seems  to  be  a  strong  anal- 
ogy between  these  cases  and  that  of  money  collected  by  a  magis- 
trate. 

Judgment  reversed. 


Pierce  against  Scott. 

A  landlord  cannot  distrain  goods  for  rent  which  have  been  previously  levied 
upon  on  an  execution  or  foreign  attachment. 

ERROR  to  the  District  Court  of  Erie  county. 

Andrew  Scott  against  Palmer  Pierce.  This  was  an  action  on 
the  case  in  which  the  facts  appeared  to  be ;  that  Andrew  Scott 
being  the  sheriff  of  the  county  of  Erie,  and  having  in  his  hands  a 
writ  of  foreign  attachment  against  William  L.  Hall,  by  virtue  of 
it,  attached  a  field  of  5  acres  of  wheat,  which  the  defendant  after- 
wards took  and  carried  away. 

The  defendant  proved  that  William  L.  Hall  was  a  tenant  of  the 
land  on  which  the  wheat  was  growing,  and  held  the  premises  at 
an  annual  rent  of  $100 ;  that  by  virtue  of  a  landlord's  warrant 
he  entered  upon  the  land  and  distrained  the  grain,  and  sold  it 
for  the  payment  of  the  rent. 

The  court  below  (Thompson,  President,)  charged  the  jury  that 
the  grain  was  in  the  custody  of  the  law,  and,  therefore,  not  sub- 
ject to  distress  for  rent ;  and  directed  a  verdict  for  the  plaintiff 
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for  the  whole  value  of  the  grain,  without  allowing  the  deduction 
of  one  year's  rent. 

Babbit,  for  plaintiff  in  error,  argued  that  a  foreign  attachment 
was  not  such  process  as  put  the  property  of  a  defendant  in  custo- 
dia  legis  so  as  to  deprive  a  landlord  of  his  rent,  which  Act  of  As- 
sembly secures  to  him  under  all  circumstances.  The  landlord  can- 
not compel  an  attaching  creditor  to  go  on  and  sell ;  he  may  refuse 
or  be  unable  to  give  bond  as  the  law  requires.  Any  one  under 
such  circumstances  may  cover  the  property  and  deprive  the  land- 
lord of  his  right.  At  all  events  the  landlord  should  not  be  in  a 
worse  situation  than  if  the  process  were  an  execution ;  then  he 
would  be  entitled  to  one  year's  rent.  The  action  was  on  the  case, 
when  it  should  have  been  trespass.  7  Watts  468 ;  1 1  Mass.  57, 
525 ;  17  Mass.  244. 

Walker,  contra.  While  the  property  is  in  the  custody  of  the 
law,  it  cannot  be  taken  by  distress.  The  landlord  can  sustain  no 
injury  by  the  adoption  of  this  principle,  for  when  the  money  is 
made  he  will  be  entitled  to  his  rent.  But  he  cannot  deprive  the 
plaintiff  in  the  attachment  of  the  right  to  sell  it.  5  Binn.  505 ;  5 
Whart.  127. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  a  rule,  without  an  exception,  that  a  land- 
lord cannot  distrain  goods  which  are  in  the  custody  of  the  law, 
though  for  the  rent  of  a  single  year,  he  is  protected  by  statute. 
In  England  it  is  enacted  by  the  8th  Anne,  c.  14,  that  goods  on 
leased  premises  shall  not  be  taken  in  execution  unless  the  creditor 
pay  the  landlord  the  arrears  of  rent  before  they  are  removed,  not 
exceeding  in  the  whole  the  rent  of  a  single  year  due  at  the  time 
of  the  levy ;  and  our  statute  is  nearly  the  same,  the  principal  dif- 
ference being  that  with  us  the  year's  rent  is  to  be  paid  out  of  the 
proceeds  of  the  sale  without  regard  to  the  removal  of  the  goods. 
The  British  statute  has  been  held  to  extend  to  process  of  outlawry, 
which  was  considered  to  be  a  species  of  execution  at  the  suit  of 
the  subject,  in  Graves  v.  D'Jlcastro,  (Bunb.  194),  which  overruled 
Rex  v.  Southey,  (id.  5).  But  whether  a  seizure  on  foreign  attach- 
ment is  within  the  statute,  is  not  the  question  here,  though  it 
might  be  the  turning  point  of  a  motion  to  pay  the  landlord  out  of 
the  proceeds  after  a  sale  by  the  sheriff:  the  true  question  is,  was 
the  property  in  the  custody  of  the  law  ?  A  bankrupt's  goods  are 
not  privileged  ;  and  the  reason  seems  to  be  that  bankruptcy  merely 
changes  the  ownership,  and  goods  remaining  on  the  premises  are 
liable  to  distress,  be  the  ownership  in  whom  it  may.  And  this 
holds  before  assignment,  even  while  the  goods  are  in  the  custody 
of  a  messenger.  The  nature  of  the  possession  in  bankruptcy, 
however,  furnishes  no  satisfactory  analogy  to  the  custody  in  for- 
iv. — 44 
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eign  attachment ;  nor  would  it,  perhaps,  to  the  custody  in  domes- 
tic attachment,  which,  like  bankruptcy,  is  a  process  of  distribu- 
tion. Foreign  attachment,  being  a  process  to  compel  the  defend- 
ant to  appear  to  an  action,  is  analagous  to  outlawry,  which  is  also 
a  species  of  execution,  and  which  consequently  requires  manual 
seizure  of  the  property  where  it  is  susceptible  of  it,  or  security 
for  its  forthcoming  in  lieu  of  it.  From  the  time  therefore  that  the 
attachment  is  laid,  the  property  is  exempt  from  distress.  When 
it  is  sold,  however,  the  landlord  will  have  priority  of  satisfaction 
as  in  the  case  of  any  other  execution ;  but  he  cannot  proceed  by 
distress  without  committing  a  trespass  against  the  officer.  This 
attachment  was  laid  on  growing  grain ;  and  according  to  the  prin- 
ciple of  Peacock  v.  Purvis,  (5  Moore  79 ;  S.  C.  2  B.  fy  B.  362), 
it  was  not  subject  to  distress  after  it  was  sold  and  before  it  was 
removed.  The  jury  were  properly  instructed,  therefore,  that  the 
defendant  was  answerable  in  damages  to  the  value  of  the  property 
without  deducting  a  year's  rent. 

Judgment  affirmed. 


Tassey  against  Church. 


The  addition  of  the  word  "  administrator"  to  the  name  of  the  acceptor  of  a  bill 
of  exchange,  does  not  qualify  his  liability  or  make  his  acceptance  a  conditional 


ERROR  to  the  District  Court  of  Allegheny  county. 
Church,  M'Vay  &  Gordon  against  John  Tassey.     This  was  an 
action  on  the  case  in  assumpsit,  founded  upon  the  following  draft : 

$555.48.  "  Allegheny,  1st  July  1840. 

Please  pay  Church,  M'Vay  &  Gordon,  five  hundred 
and  fifty-five  dollars  forty-eight  cents,  and  charge  the  estate  of 
Thomas  C.  Patterson. 

ANDREW  FLEMING,  Trustee. 
To  JOHN  TASSEY,  Administrator." 

(Endorsed)  «  Accepted,  JOHN  TASSEY,  Administrator." 

Andrew  Fleming  was  the  trustee  of  Mrs  Patterson,  who  was 
the  heir  at  law  of  Thomas  C.  Patterson.  The  defendant  then 
gave  evidence  to  show  that  the  estate  of  Thomas  C.  Patterson  was 
insufficient  for  the  payment  of  the  debts. 

GRIER,  President,  instructed  the  jury  that  the  fact  of  the  insuf- 
ficiency of  the  estate  to  pay  the  debts,  afforded  no  defence  to  this 
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action ;  that  the  acceptance  was  not  qualified  or  conditional,  but 
absolute ;  and  as  between  these  parties  the  consideration  could  not 
be  inquired  into ;  and  directed  a  verdict  for  the  plaintiff. 

Dunlop,  for  plaintiff  in  error.  The  paper  which  is  the  founda- 
tion of  this  action,  is  not  entitled  to  the  name  of  a  bill  of  exchange: 
it  is  drawn  by  the  trustee  of  an  heir  upon  an  administrator,  and 
accepted  by  him  as  administrator ;  thereby  carrying  upon  its  face 
the  evidence  of  its  nature  and  consideration,  and  indicating  a  par- 
ticular fund  out  of  which  it  is  to  be  paid.  It  is  not  payable  at 
any  particular  time,  nor  to  the  order  of  drawees.  19  Wend.  273  ; 
6  Whart.  232 ;  10  Wend.  85;  7  Watts  130 ;  1  Term  Rep.  437. 

Metcalf,  contra,  cited  2  Whart.  239-;  Chit,  on  Bills  185,  215. 

PER  CURIAM. — The  argument  is,  that  as  the  addition  of  the 
word  administrator  must  have  been  intended  to  mean  something, 
it  could  have  been  designed  to  show  nothing  but  that  the  accept- 
ance was  by  the  administrator,  and  not  by  the  man — a  distinction 
too  fine  for  the  current  of  ordinary  transactions.  The  designation 
may  have  been  used  to  show  the  character  of  the  payment  at  the 
settlement  of  the  administration  account,  or  for  some  other  pur- 
pose not  known ;  or  it  may  have  been  accidental.  Its  object  is  too 
imperfectly  disclosed  to  influence  the  terms  of  the  contract.  In 
this  instance  the  drawer  signed  himself  trustee ;  but  no  one  could 
suppose  he  intended,  by  that,  to  restrict  his  responsibility.  These 
are  considerations  with  which  the  holder  has  no  concern.  He 
relies  on  the  terms  of  the  promise ;  and  if  the  acceptor  had  declined 
to  become  absolutely  liable,  it  was  easy  for  him  to  say  so.  He 
ought  to  have  expressed  himself  in  terms  which  would  leave  no 
doubt  that  his  acceptance  was  conditional ;  and  as  it  was  his  busi- 
ness to  speak  out,  the  interpretation  is  to  be  against  him.  The 
drawer  of  a  note  would  not  incur  a  contingent  responsibility  by 
signing  himself  administrator ;  and  what  is  the  difference  between 
him  and  the  acceptor  of  a  bill  ?  There  is  certainly  none  as  regards 
commercial  paper,  and  there  can  be  none  in  the  essential  proper- 
ties of  the  promise  where  it  is  to  pay  to  a  particular  holder.  In 
whatever  character  the  defendant  contracted,  therefore,  his  promise 
was  unconditional,  and  it  bound  him  absolutely. 

Judgment  affirmed. 
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Maris  against  Hanna. 

In  making  an  official  survey  intended  to  adjoin  an  old  survey,  if  by  mistake  it 
does  not  adjoin,  the  error  may  be  corrected  at  any  time  before  the  survey  be 
returned  :  and  a  settler  or  warrantee  making  a  survey  and  marking  a  line,  if  he 
find  he  has  not  a  sufficient  quantity,  may  abandon  that  line  and  take  more  at  any 
time  before  another  person  acquires  right  to  the  adjoining  land. 

ERROR  to  the  District  Court  of  Mercer  county. 

Thomas  Hanna  against  Robert  Maris,  John  Maris  and  Joseph 
Maris.  This  was  an  action  of  ejectment  for  40  acres  of  land. 
The  opinion  of  the  court  contains  the  statement  of  the  case. 

Sullivan,  for  plaintiff  in  error. 
Stewart  and  Pearson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  seems  that  in  making  the  survey  of  the  donation 
tracts,  the  surveyor  began  at  a  point  and  ran  north  the  breadth 
of  four  surveys,  then  west  the  length  of  a  survey,  then  south  the 
breadth  of  four  surveys,  then  west  the  length  of  a  survey,  and  so 
on.  This  left  the  south  boundary  of  each  alternate  tract  an  open 
line.  It  would  inevitably  happen,  that  after  running  four  miles, 
then  west  some  distance,  and  then  south  four  miles,  the  southern 
ends  of  these  two  long  lines  would  not  be  directly  east  and  west 
of  each  other. 


457 

466 

c 

467 

d 

a  b  f 

The  line  ab  continued,  ought  to  have  struck  the  line  cd,  instead  of 
which  it  ran  to/.  Adjoining  the  donation  surveys  at  the  land  in 
dispute,  the  Population  Company  had  left  a  piece  of  land,  not 
included  in  their  surveys.  A  person  called  M'Can  settled  on  this 
vacant  land,  in  1800,  and  in  1803  got  a  surveyor  to  run  round  this 
land,  to  ascertain  the  quantity  and  designate  his  boundaries.  In 
running  north  he  struck  donation  tract  No.  457,  and  followed  it 
to  strike  the  corner  of  tract  No.  467,  at  c,  but  did  not  find  it.  In 
fact,  it  was  some  30  or  40  perches  north  of  him :  but  on  his  exam- 
ination, he  swore  he  intended  M'Can's  survey  to  adjoin  and  be 
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bounded  by  the  donation  survey  on  the  north;  and  so  M'Can 
intended  and  thought.  This  was  not  an  official  survey  of  M'Can's. 
M'Can  died,  and  his  heirs  sold  the  western  half  to  Elliot,  and  the 
eastern  half  to  Mathers,  and  Mathers  the  northern  end  of  his  half 
to  Jenkins,  who,  after  living  on  it  some  time,  went  away,  and  had 
been  off  it  20  or  21  years.  In  1839,  Thomas  Hanna  went  on  to 
this  part  left  by  Jenkins,  cleared  land,  and  in  1839  or  1840,  built 
a  house,  and  has  resided  in  it  ever  since.  He  supposed  there  were 
100  acres  there;  he  always  said  he  did  not  know  where  his  line 
was,  but  the  donation  land  was  his  boundary  on  the  north.  The 
defendants  proved  that  Hanna  said  he  had  bought  the  right  of 
Jenkins.  Nobody,  however,  had  seen  his  deed,  and  the  court 
below  said  it  was  not  material  whether  he  had  a  deed  or  not,  and 
said  rightly. 

Mr  Banks  owned  donation  tract  No.  466,  the  southern  line  of 
which  was  left  open.  In  looking  for  that  line,  they  struck  on  the 
line  run  for  M'Can  in  1803 ;  but  on  blocking  the  trees  the  growth 
did  not  count  old  enough  for  a  donation  line  run  in  1786,  by  16 
years.  A  surveyor  of  some  experience,  and  who  knew  the  manner 
in  which  the  donation  tracts  had  been  surveyed,  was  called,  and  on 
making  a  full  examination,  found  all  the  corners  of  all  the  donation 
tracts,  and  Mr  Banks  correctly  directed  the  surveyor  to  run  the 
line  of  566,  from  corner  to  corner  found  on  the  ground.  Hanna 
was  present,  and  said  his  claim  was  bounded  by  the  donation 
lands,  and  he  claimed  to  the  true  line  then  run.  Maris,  sen'r. 
and  at  least  one  of  his  sons  were  present,  and  heard  this  claim. 
Maris  bought  donation  tract  466,  or  part  of  it,  from  Mr  Banks,  and 
moved  on  to  it.  It  will  be  seen  that  the  true  donation  line  was  at 
one  end  a  good  distance  north  of  the  line  run  for  M'Can  in  1803. 
The  dispute  is  about  the  space  between  the  correct  donation 
line  and  that  line  run  for  M'Can.  There  is  a  good  deal  of  land 
law  among  backwoodsmen  at  home ;  and  this,  with  some  truth, 
has  generally  a  large  portion  of  error.  Maris,  although  living 
on  a  patented  tract,  cleared  over  on  the  land  claimed  by  Hanna, 
who  at  once  warned  him  of  his  claim,  and  then  brought  this 
ejectment. 

It  was  contended  for  Maris  that  as  M'Can  had  made  a  settle- 
ment and  cleared  20  acres,  and  sold  to  Elliot  and  Mathers,  there 
was  no  land  there  which  was  vacant  and  could  be  held  by  improve- 
ment ;  and  this  would  have  been  true  if  Mathers  had  not  sold  to 
Jenkins.  At  one  time  Elliot  and  Mathers  and  Jenkins  all  resided 
on  the  tract,  and  the  origin  and  foundation  of  all  their  titles  was 
M'Can's  actual  settlement.  No  warrant  had  been  taken  out,  and 
no  official  survey  had  been  made.  Elliot  and  Mathers  and  Jen- 
kins held  each  his  part  in  severally.  M'Can's  heirs  sold  to  Elliot 
up  to  the  donation  line,  so  to  Mathers,  and  Mathers  sold  to  Jen- 
kins, describing  the  donation  land  as  his  northern  boundary.  As 
all  these  three  held  by  improvement,  any  one  could  abandon  his 
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part;  and  when  clearly  abandoned,  another  might  go  on  and 
obtain  a  right  to  it  by  actual  settlement.  Jenkins  was  absent  more 
than  20  years,  and  Hanna  could  obtain  it.  The  land  was  bounded 
north  by  donation  land,  west  by  Elliot's,  south  by  Mather's,  and 

east  by ;  it  was  far  less  than  400  acres ;  and  it  was  idle 

and  absurd  to  say  the  mistaken  line  run  by  the  surveyor  for 
M'Can  could  prevent  him  from  extending  to  the  donation  line,  and 
so  the  court  very  correctly  told  the  jury. 

But  the  defendants  had  some  persons  who  proved  that  Hanna 
said  he  had  Jenkins's  title,  and  insisted  that  as  M'Can  had  that 
line  run,  and  Jenkins  claimed  under  him,  Jenkins  and  Hanna  were 
bound  by  that  line.  The  court  considered  the  case  as  if  this  had 
been  shown  by  a  deed  from  Jenkins  to  Hanna.  I  have  said  all 
the  former  deeds  from  M'Can  called  for  donation  land  on  the 
north;  and  the  court  instructed  the  jury  that  even  in  making  an 
official  survey  intended  to  join  an  old  survey,  if  by  mistake  it 
does  not  adjoin,  this  may  be  corrected  at  any  time  before  the 
return  of  survey ;  and  a  settler  or  person  having  a  warrant  and 
making  a  survey  and  marking  a  line,  if  he  finds  he  has  not  quan- 
tity enough,  may  abandon  that  line  and  take  more,  at  any  time 
before  any  other  person  acquires  right  to  the  adjoining  land.  And 
in  this  case,  when  the  surveyor  run  and  marked  the  correct  dona- 
tion line,  which  had  been  left  an  open  line,  Hanna  was  along,  and 
said  his  land  came  to  that  line.  M'Can  could  have  done  so,  or  Jen- 
kins ;  they  all  called  for  the  donation  land,  and  Hanna  could  have 
done  so  with  a  deed  from  Jenkins  in  his  hand.  That  line  run  by 
mistake  bound  nobody,  until  some  person  took  a  warrant  or  made 
a  settlement  outside  of  it,  without  notice  that  it  was  abandoned, 
and  that  the  donation  line  was  intended  to  have  been  and  had 
now  become  the  true  line.  There  is  nothing  wrong  in  the  charge  ; 
the  law  was  correctly  stated. 

Judgment  affirmed. 

1  '      ''  i'\    ' 
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Poe  against  Foster. 
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If  a  judgment  be  assigned  as  a  security  to  indemnify  the  assignee  for  a  liability 
he  is  under  for  the  assignor,  and  the  assignee  assign  it  to  another  who  has  a 
knowledge  of  the  facts,  the  holder  of  it  having  collected  the  money  is  a  trustee, 
and  upon  the  first  assignee  being  relieved  from  his  liability,  the  plaintiff  is  enti- 
tled to  recover  the  money  from  the  last  assignee.  And  the  right  of  action  accrues 
when  the  liability  of  the  first  assignee  ceases  ;  and  from  that  period  the  Statute 
of  Limitations  begins  to  run. 

ERROR  to  the  District  Court  of  Erie  county. 

This  was  an  action  on  the  case  by  William  B.  Foster  against 
George  Poe,  Jr.  The  facts  of  the  case  were  so  voluminous,  and 
involved  so  little  principle,  as  not  to  justify  any  other  statement 
of  them  than  that  contained  in  the  opinion  of  the  court. 

Sill  and  Pearson,  for  plaintiff  in  error. 
Riddle  and  Dunlop,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  In  the  year  1818,  William  B.  Foster  became  agent 
of  the  Philadelphia  and  Pittsburgh  Transporting  Company,  and 
H.  Baldwin,  Wm.  Wilkins  and  Wm.  Robison,  were  his  sureties 
in  a  bond  of  $5000  to  that  company;  and  to  secure  them  he 
assigned  a  claim  against  David  M'Nair,  on  which  they  obtained 
a  judgment  for  .$1900.  Of  November  term  1821,  the  Bank  of 
Pennsylvania  obtained  a  judgment  against  Henry  Baldwin  of 
$1966,  and  issued  a.  fieri  facias  to  January  1822,  which  is  marked 
"  Stayed  by  plaintiff's  attorney,  $1000  paid  26th  of  March  1823." 
So  is  the  copy  before  me  under  seal.  Whether  this  last  date 
ought  to  have  been  26th  of  March  1822,  or  whether  the  entry 
ought  to  have  been  on  the  next  writ  to  January  1824,  I  know 
not.  On  the  copy  of  the  writ  to  January  1822,  there  is  endorsed 
an  order  to  levy  on  a  flock  of  800  merino  sheep  and  library  ;  but 
there  is  no  levy  endorsed  on  the  writ,  nor  any  note  of  one  on  the 
execution  docket.  The  levy  is  endorsed  on  a  subsequent  writ  in 
1824. 

A  levy  being  ordered  on  the  writ  to  January  1822,  a  propo- 
sition was  made  to  assign  the  judgment  against  M'Nair  to  Mr 
Poe,  who  was  pressing  the  judgment  of  the  Bank  of  Pennsyl- 
vania. There  was  some  hesitation  with  Robison,  and  Wilkins  at 
first  refused.  Foster  was  consulted,  and  he  agreed  to  the  terms 
in  the  annexed  agreement,  and  wrote  the  agreement.  Robison 
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had  agreed  on  receiving  $800 ;  and  Wilkins  at  or  about  the  time 
of  the  agreement,  received  $400,  This  was  to  secure  them  in  the 
event  of  a  recovery  by  the  Transporting  Company,  who  then  had 
or  soon  after  brought  suit  on  the  bond.  The  following  is  a  copy 
of  the  agreement : — 

"  In  the  year  1818,  Wm.  B.  Foster  assigned  to  Wm.  Wilkins, 
Wm.  Robison,  Jr.  and  Henry  Baldwin,  a  claim  on  David  M'Nair, 
who  confessed  judgment  in  their  favour  for  $1900,  bearing  inte- 
rest. This  amount,  among  other  things,  was  assigned  for  the 
purpose  of  indemnifying  them  against  a  bond  to  the  Philadelphia 
and  Pittsburgh  Transporting  Company,  to  the  amount  of  $5000, 
as  sureties  for  Wm.  B.  Foster.  This  judgment  is  now  transferred 
to  George  Poe  to  pay  a  debt  due  by  Henry  Baldwin,  who  has  paid 
Wm.  Robison  $800,  being  one-third  part  or  thereabout.  With 
Wm.  Wilkins  no  definite  agreement  has  been  made.  It  is  agreed 
by  Henry  Baldwin  that  a  judgment  of  the  Bank  of  Pennsylvania 
against  him  in  Allegheny  county  shall  remain  as  a  security  against 
him  for  the  same  purposes  as  the  judgment  of  David  M'Nair,  or 
be  assigned  to  some  person  for  the  same  trust,  when  the  amount 
of  M'Nair's  judgment  shall  be  recovered  by  Poe.  If  the  Trans- 
porting Company  recover  the  amount  of  the  bond  against  the 
sureties,  the  amount  of  the  M'Nair  judgment  is  to  be  applied  to 
it.  If  they  do  not  recover,  the  parties  who  make  use  of  it  or  any 
part  of  it,  are  to  account  with  Wm.  B.  Foster  in  the  settlement 
of  their  respective  accounts." 

This  was  signed  by  Baldwin,  Robison  and  Wilkins,  and  dated 
22d  of  January  1823.  Under  this  on  the  same  paper,  was  as 
follows : — 

"  On  the  payment  to  me  of  this  judgment  due  by  David  M'Nair, 
I  agree  to  retain  the  judgment  of  the  Bank  of  Pennsylvania  as  a 
security  for  the  same  purposes  as  the  judgment  of  David  M'Nair 
was  held  before  its  assignment  to  me,  or  to  assign  it  to  such  per- 
son as  may  be  named  by  the  parties.  Pittsburgh,  Feb.  4th  1823. 

"  GEORGE  POE,  Jr." 

The  question  is,  do  the  rights  of  the  plaintiff  and  defendant 
depend  on  this  paper  or  on  the  parol  evidence  given  in  the  cause, 
which,  if  relied  on,  might  essentially  change  the  rights  of  the  par- 
ties. The  opinion  of  the  District  Court  was,  that  on  this  writing, 
and  facts  relating  to  the  transaction,  the  plaintiff  could  recover. 
I  say  this  paper,  for  the  different  parts,  though  signed  at  different 
times,  all  relate  to  the  same  matter.  Unless  Mr.  Poe  agreed  to 
accept  it  on  the  terms  stated  in  it,  the  agreement  of  Robison  and 
Baldwin  and  Wilkins  and  Foster  went  for  nothing.  I  say,  and 
Foster,  for  Robison  and  Wilkins  both  state,  as  well  as  Baldwin, 
that  their  agreement  to  assign  was  not  concluded  until  he  agreed, 
and  in  fact  wrote  all  but  the  part  signed  by  Poe,  as  Robison  and 
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Wilkins  both  state  expressly  that  they  were  induced  to  enter  into 
the  agreement  to  relieve  Baldwin  from  the  pressure  of  the  judg- 
ment of  the  Bank  of  Pennsylvania.  That  a  loan  by  Poe  to  Bald- 
win of  the  books  was  never  mentioned ;  they  had  then  never  heard 
of  it ;  and  such  was  expressly  the  recollection  of  Baldwin  as  relates 
to  the  object  of  this  assignment.  The  paper  drawn  by  Foster 
and  signed  22d  of  January  1828,  was  not  a  hasty  transaction. 
All  agree  the  parties  who  signed  and  Foster  had  been  deliberating 
some  time,  and  that  at  length  on  the  agreement  of  Foster,  it  was 
executed  as  he  wrote  it.  The  assignment  of  the  claim  on  M'Nair 
by  Foster  to  Baldwin,  Robison  and  Wilkins,  is  not  before  us,  nor 
the  assignment  by  them  to  Poe ;  but  the  above  agreement  states 
explicitly  that  it  was  made  by  Foster  in  trust  as  a  security.  Poe 
saw  and  read  this  before  he  wrote  and  signed  on  the  same  paper 
his  agreement  accepting  it,  on  4th  of  February  1823.  (I  will  state 
that  Poe  now  claims  to  hold  the  proceeds  of  the  M'Nair  judgment 
in  payment  of  the  money  or  rather  books  he  lent  to  Baldwin  to 
raise  money.)  It  is  also  agreed  and  appears  that  the  amount  due 
on  the  judgment  against  M'Nair  was  in  1823  about  $2400;  that 
before  the  assignment  of  22d  of  January  1822,  Baldwin  paid  to 
Robison  as  stated  in  the  assignment  8800,  which  made  him  safe, 
and  the  final  agreement  was  that  he  should  pay  and  did  pay  Wil- 
kins $400,  and  they  have  both  accounted  for  that  money  with  inter- 
est to  Foster.  These  arrangements  made,  Baldwin  was  the  owner 
of  the  whole  judgment;  $1200  (the  money  he  paid  Robison  and 
Wilkins)  in  his  own  right,  and  $1200  in  trust  for  Foster,  when  the 
sureties  were  clear  of  responsibility  to  the  Transporting  Company, 
and  there  was  a  judgment  in  their  favour  in  1834.  This  contest 
is  for  the  last  $1200  and  interest. 

After  the  preliminary  matter,  the  above  agreement  states :  "  It 
is  agreed  by  Henry  Baldwin  that  a  judgment  of  the  Bank  of  Penn- 
sylvania against  him  in  Allegheny  county  shall  remain  as  a  secu- 
rity against  him  for  the  same  purposes  as  the  judgment  of  David 
M'Nair,  or  be  assigned  to  some  person  for  the  same  trust,  when 
the  amount  of  the  M'Nair  judgment  shall  be  recovered  by  Mr. 
Poe."  Under  this  Poe  writes :  4<  On  the  payment  to  me  of  the 
judgment  due  by  David  M'Nair,  I  agree  to  retain  the  judgment 
of  the  Bank  of  Pennsylvania  as  a  security  for  the  same  purposes 
as  the  judgment  of  David  M'Nair  was  held  before  its  assignment 
to  me,  or  assign  it  to  such  person  as  may  be  named  by  the  par- 
ties." Now  the  judgment  on  David  M'Nair  was  held  in  trust, 
one  half  for  Baldwin,  and  with  that  we  have  no  concern ;  and  as 
to  the  other  half,  in  trust  for  Foster.  The  judgment  of  the  bank 
is  not  paid ;  more  than  half  of  it  is  still  due.  Is  it  possible  that 
Baldwin  and  Foster  and  Poe  contracted  to  hold  for  the  use  of 
Foster  a  judgment  still  due  to  the  Bank  of  Pennsylvania?  Could 
Baldwin  agree  that  an  unpaid  judgment  in  favour  of  one  of  his 
creditors  should  be  held  for  the  use  of  another  creditor  ?  If  Bald- 
iv. —  45  2E* 
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win's  debt  to  the  bank  was  paid  by  Foster,  we  can  see  how  the 
bank  judgment  could  be  assigned  to  the  person  who  paid  them,  or 
held  in  trust  for  him ;  but  how  the  bank  could  be  asked  to  assign 
it,  or  hold  it  in  trust  for  some  other  person,  until  the  debt  to  it  is 
paid,  is  not  so  easily  understood.  But  the  last  sentence  of  the 
agreement  drawn  by  Foster  puts  this  out  of  dispute :  "  If  they 
(the  Transporting  Company)  do  not  recover,  the  parties  who 
make  use  of  it  or  any  part  of  it  are  to  account  with  Wm.  B.  Fos- 
ter in  the  settlement  of  their  respective  accounts."  George  Poe 
accepted  it  on  these  terms.  If  he  intended  to  pay  himself  for  his 
books  with  the  M'Nair  judgment,  to  leave  the  judgment  of  the 
Bank  of  Pennsylvania  unpaid,  and  hold  it  as  a  security  for  81200 
more  than  remained  due  on  the  face  of  it,  he  intended  something 
very  different  from  what  appeared  by  the  writings.  Such  inten- 
tion then  or  now  is  not  fair  to  Foster ;  and  the  court  were  right 
in  saying  he  was,  on  the  writings,  liable  for  the  M'Nair  judgment, 
deducting  what  Robison  and  Wilkins  had  paid  to  Foster. 

But  the  deposition  of  Baldwin  was  taken,  he  being  released  by 
Poe.  He  states  what  was  always  his  impression,  until  some  ex- 
tracts of  notes  which  passed  between  him  and  Poe  had  been  sent 
him,  and  that  without  seeing  the  whole  correspondence,  those 
extracts  show  there  was  some  other  agreement  about  this  judg- 
ment being  a  security  to  Poe  on  the  book  transaction ;  and  that 
this  would  appear  from  those  extracts  as  to  agreements  on  5th  of 
January  and  23d  of  March.  What  those  arrangements  were  he 
cannot  recollect  distinctly,  nor  the  terms  of  them ;  but  from  those 
memorandums,  he  was  induced  to  think  he  was  mistaken  in  his 
impression  that  the  book  transaction  was  a  separate  matter,  hav- 
ing no  reference  to  this  M'Nair's  judgment.  But  from  the  extracts 
furnished  him,  he  states  that  he  agreed  with  Poe  that  the  M'Nair 
judgment  should  stand  as  a  security  to  Poe ;  it  being  expected  the 
sale  of  the  books  would  pay  the  Pennsylvania  Bank  judgment,  it 
was  to  stand  as  a  collateral  security  to  the  M'Nair  judgment,  for 
the  payment  of  the  books,  and  after  that  to  hold  according  to  the 
written  agreement.  Mr  Baldwin  repeated  often  in  his  deposition 
that  he  spoke  with  uncertainty ;  that  his  impression  and  recollec- 
tion had  been  different  on  several  matters  before  he  was  furnished 
with  those  extracts.  The  court  received  this  parol  evidence  and 
left  it  to  the  jury,  that  if  they  believed  the  recollection  of  Mr  Bald- 
win was  correct,  their  verdict  should  be  for  the  defendant,  Mr  Poe. 

This  direction  was  as  favourable  for  defendant  as  he  could  wish; 
but  the  jury  found  for  the  plaintiff.  This  testimony  seemed  very 
inconsistent  with  the  written  papers,  and  did  not  accord  with 
the  recollection  of  both  Robison  and  Wilkins,  that  they  and  Foster 
made  the  written  agreement  to  meet  the  pressure  of  the  bank  de- 
mand. I  will  add  that  Baldwin  stated  positively  that  the  agree- 
ment written  by  Poe  on  4th  of  February  1823,  did  not  express  the 
meaning  of  the  parties ;  that  it  ought  to  have  stated  expressly  that 
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the  debt  to  the  bank  was  to  be  paid,  and  then  the  judgment  by 
consent  of  Baldwin  was  to  be  held  as  stated  in  the  writing.  This 
however  must  be  the  construction  of  what  Poe  signed,  or  it  has 
no  meaning. 

The  defendant  below  pleaded  non  assumpsit  infra  sex  annos. 
The  court  decided  correctly  that  Foster  could  not  sue  until  the 
suit  by  the  Transporting  Company  was  decided  in  his  favour  in 
1834,  and  the  suit  was  brought  within  six  years  after  that.  There 
was  a  bill  of  exceptions  to  testimony.  Mr  Baldwin  in  his  deposi- 
tion stated  that  his  personal  property  had  not  been  sold  on  the 
execution  of  the  bank,  but  on  that  of  another  creditor  whom  he 
named ;  but  stated  nothing  as  to  when  it  was  sold,  nor  whether 
on  a  prior  or  subsequent  execution.  This  was  rejected :  it  was 
so  immaterial,  that  it  would  not  have  been  error  whether  admitted 
or  rejected.  It  could  not  appear  what  effect  it  could  have  on  the 
cause. 

It  was  strenuously  contended  and  admitted  in  the  District 
Court,  that  if  the  parol  evidence  was  admitted  the  verdict  should 
be  for  the  defendant  below,  and  at  first  I  did  not  disagree  to  this ; 
but  it  seems  to  me  this  was  a  mistake.  The  transaction  relating 
to  the  books  was  this :  before  the  written  agreement  above  stated, 
Baldwin  had  applied  to  Poe  for  a  loan  of  money.  Poe  said  he  had 
no  money,  but  he  had  an  invoice  of  books  given  him  by  somebody 
to  whom  he  had  loaned  money,  and  if  Baldwin  could  raise  money 
on  them,  he  might  have  them  —  the  invoice  price  85000.  After 
much  inquiry  and  bargaining,  he  agreed  to  take  them  at  $2500 ; 
and  as  the  bank  judgment  was  only  $2000,  he  paid  Poe  the 
balance  by  assigning  a  judgment  he  had  against  a  man  in  Mercer 
county.  The  books  went  to  auction,  and  out  of  the  proceeds  of 
them  was  raised  the  $1000  paid  on  the  bank  judgment  on  26th  of 
March  1823.  While  this  was  going  on,  the  agreement  in  writing 
with  Foster,  Robison  and  Wilkins,  took  place;  and  after  that 
writing  was  executed,  as  is  expressly  stated  by  Baldwin,  there 
was  an  agreement  between  him  and  Poe  about  25th  of  March,  by 
which  it  was  agreed  that  Poe  should  hold  the  M'Nair  judgment, 
to  secure  himself  for  the  price  at  which  he  obliged  Baldwin  by 
letting  him  have  the  books.  Now  admit  that  such  bargain  and 
agreement  was  made,  and  that  he  had  produced  it  in  writing  and 
under  seal  of  Henry  Baldwin,  it  would  not  make  his  case  better. 
By  the  agreement  of  22d  of  January,  which  Poe  saw  and  accepted 
4th  of  February,  he  knew  this  judgment  was  originally  all  in  trust. 
By  payments  to  Robison,  by  procuring  him  a  credit  in  some 
account,  and  by  payment  to  Wilkins,  Foster  agreed  to  take  them 
for  $1200,  part  of  the  judgment,  and  Baldwin  became  the  abso- 
lute owner  of  that  part,  and  with  it  we  have  nothing  to  do ;  but 
of  the  other  half  Baldwin  was  the  trustee  for  Foster,  and  this 
perfectly  known  to  Poe,  by  the  paper  to  which  he  was  a  party. 
Now  whatever  a  grasping  creditor  may  obtain  from  a  person  he 
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knows  to  be  a  trustee,  he  himself  becomes  a  trustee  for.  In  point 
of  fact,  Baldwin  and  he  were  both  trustees  of  Foster,  and  no 
attempt  to  put  Foster's  money  in  his  own  pocket,  or  keep  it  there, 
will  succeed,  if  the  facts  are  made  known.  The  court  might  have 
said,  that  whether  the  jury  were  governed  by  the  writings  or  the 
parol  evidence,  Foster  was  entitled  to  recover  the  $1200  and 
interest.  For  be  it  remarked,  that  it  was  assumed  throughout 
that  the  judgment  of  the  Bank  of  Pennsylvania  was  not  only  not 
kept  alive  for  the  use  of  Foster,  but  was  not  kept  alive  at  all ;  and 
its  lien  was  lost,  and  all  real  and  personal  estate  in  Allegheny 
county  gone. 

Judgment  affirmed. 
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Boyer  against  Frick. 

A  nuncupative  will  is  good  only  when  made  in  such  extremity  of  the  last  sick- 
ness as  precludes  a  written  one. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  issue  directed  in  the  court  below,  to  try  the  validity 
of  a  paper,  purporting  to  be  the  last  will  and  testament  (nuncupa- 
tive) of  Gertrude  Frick,  deceased,  in  which  George,  Henry,  Ger- 
trude and  Maria  Frick  were  made  plaintiffs,  and  Jacob,  Eve  and 
Maria  Boyer,  John  Waltman  and  Magdalena  Lessig,  defendants. 
The  plaintiffs  were  children  of  testatrix's  husband  by  a  former 
wife,  a  sister  of  the  testatrix.  The  Boyers  were  children  of 
another  sister. 

The  plaintiffs  proved  that  the  testatrix  was  taken  sick  from  a 
rupture,  on  Monday,  23d  of  May  1842,  at  her  own  house.  The 
last  time  she  sat  up  in  bed  was  on  the  Wednesday  morning  follow- 
ing. On  Thursday  morning  about  8  o'clock,  she  said  that  Henry 
and  George  Frick  should  make  all  her  property  into  money  and 
pay  off  the  funeral  expenses ;  that  they  should  pay  Magdalena 
Lessig  for  her  trouble,  and  the  overplus  should  be  divided  equally 
among  the  plaintiffs ;  that  the  Boyers  should  have  nothing  of  the 
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property,  should  inherit  nothing,  as  they  had  never  visited  her. 
She  called  on  two  persons  to  be  witnesses  to  her  will,  who  made 
her  no  reply.  At  this  time  her  understanding  and  senses  were 
good.  About  noon  she  underwent  an  operation  for  hernia,  after 
which  she  was  weak  but  free  from  pain,  and  able  to  sit  up  if  she 
chose,  though  forbidden  to  do  so  by  her  physician.  On  Friday 
she  was  easy  and  knew  those  about  her,  but  was  no  better,  though 
still  able  to  sit  up  if  she  chose ;  spoke  when  spoken  to,  but  not 
otherwise,  according  to  one  witness ;  but  according  to  another, 
she  also  spoke  when  not  spoken  to.  On  Saturday  noon  she  grew 
worse  and  unable  to  speak,  and  died  about  6  o'clock  that  evening. 

The  substance  of  the  evidence  given  by  the  defendants  was, 
that  the  testatrix,  while  sitting  up  in  a  chair  on  the  first  day  of 
her  sickness,  said  she  would  like  to  make  a  will  but  she  did  not 
know  how.  On  being  told  to  make  it  when  she  pleased,  she  said 
she  would  like  to  make  it  to  those  children  that  waited  on  her. 
The  Pricks  then  waited  on  her.  On  the  evening  of  the  operation 
she  appeared  very  well,  better  than  before,  and  continued  so  until 
Saturday. 

The  court  charged  the  jury  as  follows  : 

"  The  6th  section  of  the  Act  of  8th  April  1833,  declares  that 
'  every  will  shall  be  in  writing,'  &c.  *  Sec.  7.  Provided  that  per- 
sonal estate  may  be  bequeathed  by  a  nuncupative  will,  under  the 
following  restrictions :  1.  Such  will  shall  in  all  cases  be  made 
during  the  last  sickness  of  the  testator,  and  in  the  house  of  his 
habitation  or  dwelling,  or  where  he  has  resided  for  the  space  of 
ten  days  or  more  next  before  the  making  of  such  will,  except 
where  such  person  shall  be  surprised  by  sickness,  being  from  his 
own  house,  and  shall  die  before  returning  thereto.  2.  Where  the 
sum  or  value  bequeathed  shall  exceed  one  hundred  dollars,  it  shall 
be  proved  that  the  testator,  at  the  time  of  pronouncing  the  bequest, 
did  bid  the  persons  present  or  some  of  them,  to  bear  witness  that 
such  was  his  will,  or  to  that  effect ;  and  in  all  cases  the  foregoing 
requisites  shall  be  proved  by  two  or  more  witnesses  who  were 
present  at  the  making  of  such  will.'  Nuncupative  wills  must  be 
received  with  great  caution,  to  prevent  fraud.  The  jury  have 
heard  how  the  testatrix  made  this  alleged  will  on  Thursday  morn- 
ing the  26th  of  May  1842.  She  was  then  in  pain  from  rupture; 
an  operation  was  to  be  performed  on  her  about  noon  of  that  day. 
After  the  operation  she  became  easier,  continued  so  that  afternoon, 
and  all  day  Friday — was  very  weak  on  Saturday  morning — by 
noon  was  unable  to  speak,  and  died  about  6  o'clock  that  afternoon. 
She  never  sat  up  in  bed,  being  so  directed  by  the  physician;  after 
the  will  made,  one  of  the  witnesses  thinks,  she  was  able  to  sit  up 
a  little. 

Have  the  requisites  of  the  statute  been  proved  ?  Was  she  com- 
petent to  make  a  will  ?  Were  there  two  witnesses  who  agree  in 
their  details  of  the  will  ?  Were  they  required  by  the  testatrix  to 
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be  witnesses  ?  Was  it  in  her  last  sickness  ?  Was  it  in  her  own 
house  ?  The  jury  have  heard  the  evidence.  We  agree  that  nun- 
cupative wills  are  not  favourites  of  the  law,  nor  ought  they  to  be 
so.  And  we  agree  that  every  requisite  of  a  written  will,  as  to 
capacity,  &c.,  is  necessary.  The  witnesses  must  concur  as  to  the 
will.  They  cannot  speak  English,  and  all  their  evidence  has  been 
obtained  through  an  interpreter.  Do  they  not  agree  ?  Their  testi- 
mony here  is  in  accordance  with  that  given  before  the  register, 
on  the  13th  of  June,  17  days  after  the  will  was  made,  and  14  days 
after  the  death. 

The  strong  ground  taken  against  this  will  by  the  defendants  is, 
that  this  nuncupative  will  was  not  in  the  last  sickness  of  the 
deceased,  and  the  case  of  YarnalTs  mil  is  relied  on.  Without 
giving  a  positive  direction  either  on  the  one  side  or  the  other,  we 
submit  it  to  you.  You  must  be  satisfied  it  was  the  last  sickness. 
Did  not  the  rupture  take  place  on  Monday  ?  She  made  the  will 
before  the  operation  performed  on  Thursday — she  was  advised  by 
the  physician  to  keep  quiet  —  she  did  so.  This  is  the  strongest 
circumstance  in  favour  of  this  will.  She  was  easier  and  might 
have  had  a  written  will  on  Thursday  afternoon,  or  on  Friday ;  it 
was  not  done.  The  defendants  further  contend  that  this  will  was 
not  made  in  extremis,  from  the  evidence,  and  that  hence  the  will 
cannot  be  proved.  If  you  find  it  the  last  sickness,  we  think  there 
is  less  danger  of  fraud  in  a  case  like  the  present,  where  the  testa- 
trix was  confined  and  contemplated  an  important  operation  to  be 
performed  on  her  by  a  surgeon,  and  she  died  so  soon  after,  than  in 
a  case  of  extremis.  We  think  to  instruct  you  on  the  facts  disclosed 
that  the  nuncupative  will  cannot  be  supported  on  these  grounds, 
would  be  repealing  the  statute,  and  we  submit  to  you,  was  this 
nuncupative  will  made  in  the  last  sickness,  and  is  it  complete,  and 
does  it  possess  all  the  requisites  of  the  statute?  You  are  the 
judges  of  the  credit  of  the  witnesses.  If  improper  influence  was 
used  by  the  devisees  to  obtain  the  will,  it  ought  to  be  set  aside. 
With  these  instructions  we  submit  the  case  to  you.  If  this  will 
is  established,  it  will  only  operate  on  the  personal  property  of  the 
deceased." 

The  defendant  excepted  to  the  charge,  and  assigned  for  error : 

1.  The  court  did  not  charge  the  jury  as   contended  by  the 
defendants,  that  the  will  was  not  made  during  the  last  sickness 
of  the  testatrix,  and  also,  while  she  was  not  in  extremis. 

2.  The  court  erred  in  submitting  to  the  jury  as  a  question  of 
fact,  whether  the  will  was  made  in  the  last  sickness  of  the  testatrix, 
and  while  she  was  in  extremis. 

3.  The  question  whether  the  testatrix  was  in  extremis  at  the 
time  of  the  making  of  the  will,  being  a  question  of  law,  the  court 
should  have  charged  the  jury  that,  under  the  evidence  in  this  case, 
the  testatrix  was  not  in  extremis  at  the  time. 

4.  The  court  misled  rather  than  instructed  the  jury  in  charging 
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as  follows :  "  the  defendants  further  contend  that  this  will  was  not 
made  in  extremis  from  the  evidence,  and  that  hence  the  will  cannot 
be  proved.  If  you  find  it  the  last  sickness,  we  think  there  is  less 
danger  of  fraud  in  a  case  like  the  present,  where  the  testatrix  was 
confined  and  contemplated  an  important  operation  to  be  performed 
on  her  by  a  surgeon,  and  she  died  so  soon  after,  than  in  a  case  of 
extremis." 

Wright,  for  plaintiffs  in  error,  cited  4  Rawle  65 ;  20  Johns.  503 ; 
5  Whart.  396 ;  4  Jim.  Dig.  479. 

Dubais,  contra,  referred  to  1  Smith's  Laws  40 ;  6  Serg.  fy  Rawle 
496;  20  Johns.  304;  5  Ib.  312. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Nuncupation  is  not  a  matter  of  right,  but  of 
special  indulgence,  as  a  last  resource.  It  is  an  exception  to  the 
rule  of  the  statute,  which  has  no  foundation  but  necessity,  and 
which,  as  it  affords  great  temptation  to  the  perjury  and  fraud 
which  it  was  the  aim  of  the  leading  provisions  to  prevent,  cannot 
be  resorted  to  as  a  measure  of  mere  convenience.  It  is  true  that 
the  statute,  speaking  in  general  terms,  allows  it  in  the  last  sick- 
ness, without  specifying  the  degree  of  its  urgency  ;  but  from  the 
clause  which  requires  the  act  to  be  done  "  in  the  house  of  the 
testator's  habitation  or  dwelling,  except  where  such  person  shall 
be  surprised  by  sickness"  abroad,  we  may  safely  infer  that  the 
compilers  of  the  statute  contemplated  a  state  of  illness  so  violent 
as  to  deprive  the  patient  of  power  to  comply  with  the  general 
regulation.  There  could  be  no  reason  to  license  the  making  of  a 
verbal  testament  in  the  last,  rather  than  in  any  previous  sickness, 
where  the  danger  to  be  feared  from  misapprehension  or  corruption 
of  the  witnesses,  might  be  avoided  as  readily  in  the  one  case  as  in 
the  other.  Why  the  compilers  did  not  define  the  emergency 
which  dispenses  with  the  signature  merely,  in  the  very  words  they 
used  to  define  the  emergency  which  dispenses  with  writing  alto- 
gether, it  would  be  hard  to  conjecture,  were  it  not  for  the  fact 
that  the  words  "  last  sickness,"  used  in  connexion  with  the  subject 
of  nuncupation  in  the  former  statute  also,  had  received  a  judicial 
construction  in  Yarnatt's  Case  (4  Rawle  65),  which  it  may  have 
been  thought  impolitic  to  disturb.  But  the  difference  between 
these  and  the  words  "  extremity  of  last  sickness,"  used  in  the 
present  in  relation  to  an  omission  of  the  signature,  was  certainly 
not  intended  to  mark  a  difference  of  degree  in  the  urgency  of  the 
case;  for  there  is  no  room  for  a  difference  in  reason,  because 
where  there  would  be  time  to  affix  the  signature,  there  would  be 
time  also  to  write  down  the  few  and  simple  provisions  of  such  a 
will  as  may  be  carried  in  the  memory  of  witnesses.  But  what 
settles  the  principle  is  the  precedent  in  Yarnall's  Case,  in  which 
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we  ruled,  on  the  authority  of  Chancellor  Kent's  opinion  in  Prince 
v.  Hazelton,  (20  Johns.  503),  and  indeed  in  coincidence  with  the 
scope  of  the  statute,  that  a  nuncupative  will  is  good  only  where 
it  has  been  made  in  such  extremity  of  the  last  sickness  as  preclu- 
ded a  written  one.  The  principle  of  that  decision,  which  passed 
under  the  eye  of  the  compilers  without  emendation,  established  a 
particular  construction  which  is  not  to  be  unsettled  by  any  acci- 
dental difference  of  expression  in  an  analogous  part  of  the  statute. 
Had  they  designed  to  change  it,  they  would  have  been  explicit.  A 
nuncupative  will  is  to  be  sustained,  therefore,  only  when  it  has 
been  made  in  a  case  of  the  last  necessity.  In  the  words  of  the 
Chief  Justice  of  Connecticut,  quoted  in  Yarnall's  Case,  was  the 
decedent  in  this  instance  in  extremis,  and  without  time  or  oppor- 
tunity to  make  a  written  testament  ? 

The  declaration  of  her  will  was  made  on  a  Thursday,  in  ex- 
pectation of  a  surgical  operation  for  strangulated  rupture,  under 
which  she  had  laboured  from  the  preceding  Monday,  and  which 
terminated  fatally  on  the  following  Saturday.  The  operation  was 
subsequently  performed,  and  the  surgeon  directed  her  merely  to 
observe  a  recumbent  posture.  She  was  easy  during  the  interven- 
ing Friday,  but  seldom  spoke  when  she  was  not  spoken  to.  Such 
are  the  principal  features  of  the  case  disclosed  by  the  witnesses 
for  the  will. 

Now,  taking  for  granted  that  the  subject  of  setting  her  house 
in  order,  occurred  to  her  for  the  first  time  on  the  morning  of  the 
operation,  which  is  the  most  favourable  view  of  the  facts  for  the 
plaintiffs,  still  she  had  ample  time  to  make  a  written  will  before 
the  surgeon  arrived.  It  would  have  taken  very  little  more  time 
to  write  down  the  testamentary  direction  she  committed  to  the 
witnesses  to  turn  the  property  into  cash,  and  divide  it  after 
payment  of  debts  among  Frick's  children,  than  it  would  have 
taken  to  have  the  paper  signed  with  her  name  by  her  own  hand, 
or  by  the  hand  of  another  in  her  presence,  had  it  been  written 
already.  All  this  she  was  bodily  and  mentally  able  to  do ;  and 
why  was  it  not  done  ?  The  necessity  of  the  operation  was  not  so 
instant  as  to  preclude  everything  else,  for  the  surgeon  was  not  in 
attendance.  The  declaration  of  her  will  was  made  at  eight  o'clock 
in  the  morning,  and  the  operation  was  delayed  till  noon ;  so  that 
there  was  an  interval  of  four  hours,  during  which  she  had  the  en- 
lire  use  of  her  faculties,  and  which  was  sufficient  for  a  more  com- 
plicated arrangement  than  the  one  she  attempted.  It  is  unneces- 
sary to  inquire  whether  she  could  safely  have  made  a  written  will 
at  any  time  after  the  operation  was  performed ;  for  the  plaintiffs' 
own  evidence  shows  distinctly  that  such  a  will  might  have  been 
made  before  it ;  and  it  therefore  lays  no  foundation  for  a  nuncu- 
pative one.  If  the  decedent  was  dissuaded  from  having  her  will 
reduced  to  writing  by  a  belief  that  a  verbal  one  would  do,  she 
committed  an  incurable  error.  In  Strieker  v.  Groves,  (5  Whart. 
iv.— 46  2p 
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386),  want  of  the  testator's  signature  was  not  allowed  to  be  sup- 
plied by  proof  of  his  inability  to  hold  a  pen,  and  of  repeated  re- 
fusals by  others  to  sign  the  paper  for  him,  induced  by  a  misappre- 
hension of  the  law.  That  case  had  a  more  imposing  claim  to 
indulgence  than  the  present  one  has,  inasmuch  as  the  testator  had 
done  all  that  was  in  his  power  to  do ;  yet  it  was  properly  said  that 
the  frustration  of  an  effort  to  make  a  will  by  the  folly  and  per- 
verseness  even  of  those  whom  the  testator  has  called  to  his  assist- 
ance, is  without  remedy.  The  requisites  of  the  statute  must  be 
complied  with  according  to  its  spirit.  On  the  plaintiffs'  own  evi- 
dence, then,  the  nuncupation  was  invalid ;  but  taking  into  the  case 
the  evidence  on  the  part  of  the  defendants,  we  find  the  decedent 
impressed  with  the  necessity  of  making  her  will  on  the  first  day 
of  her  illness.  Thus  she  appears  to  have  had  three  whole  days 
at  her  disposal,  a  period  much  more  than  adequate  to  the  making 
of  any  written  will.  But  the  jury  ought  not  to  have  been  in- 
structed, in  relation  to  either  state  of  the  case,  that  a  nuncupative 
will  is  valid  when  made  in  the  last  sickness,  though  the  decedent 
were  not  in  extremis. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Schuylkill  Navigation  Company  against  Farr. 

The  150th  section  of  the  Act  of  14th  of  April  1834,  authorizing  each  party 
peremptorily  to  challenge  two  jurors  in  civil  cases,  does  not  extend  to  viewers 
provided  for  by  the  159th  section  of  the  same  Act. 

In  a  suit  against  a  canal  company  for  raising  a  dam  whereby  the  plaintiff's 
ground  was  overflowed  and  damage  done  to  a  furnace  there  being  erected,  the 
defendants  may,  on  a  cross-examination,  ask  the  plaintiff's  witness  whether  a 
manager  of  the  company  did  not  inform  him  of  their  intention  to  raise  the  dam, 
he  being  then  owner,  the  defendants  stating  at  the  same  time  their  intention  to 
prove  the  plaintiff's  knowledge  of  this  notice ;  and  such  notice  materially  affects 
the  plaintiff's  right  to  recover. 

Where  testimony  is  overruled  by  the  court  merely  as  being  out  of  order,  the 
reason  for  so  doing  ought  to  be  stated,  to  prevent  misconception  and  surprise  on 
the  party. 

Where  a  cause  is  remitted  from  the  Common  Pleas  of  one  county  to  a  special 
court  in  another  county,  the  latter  court  may  discharge  a  recognizer  from  his 
recognizance  and  receive  another  surety,  for  the  purpose  of  making  the  original 
one  a  witness. 

Such  subsequent  recognizer  is  bound  only  for  subsequent  costs,  and  the  first 
remains  liable  for  costs  up  to  that  time,  and  is  therefore  interested,  unless  the 
recognizance  be  specially  worded. 

Though  a  deed  of  land  is  to  K.  alone,  yet  F.  may  have  such  an  equitable 
estate  therein  by  agreement  with  K,  as  to  authorize  both  to  sue  for  damages  done 
to  a  building  erected  at  the  expense  of  both. 
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If  the  legal  estate  in  land  is  in  A.,  and  the  equitable  estate  in  B.,  they  may,  in 
Pennsylvania,  join  in  ejectment,  or  in  any  action  for  damage  done  to  the  property, 
though  their  interest  be  in  unequal  proportions. 

In  a  joint  suit,  such  equitable  interest,  if  alleged,  must  be  proved,  and  it  is 
incumbent  on  the  party  to  produce  any  writing  relating  to  it,  and  to  show  the 
respective  rights  in  the  property. 

The  measure  of  damages  occasioned  by  backing  water  on  land  is  the  difference 
between  what  the  property  would  have  sold  for  as  affected  by  the  injury  and  what 
it  would  have  brought  unaffected.  The  time  of  estimating  the  damage  is  when 
the  injury  is  complete. 

The  expense  of  erecting  a  furnace  is  not  the  measure  of  damages,  but  the  real 
value  of  the  property. 

Damage  done  to  a  tavern  stand  not  mentioned  in  the  narr.  cannot  be  compen- 
sated, though  it  might  not  have  been  necessary  to  file  a  narr.  in  the  case. 

ERROR  to  the  Common  Pleas  of  Delaware  county,  to  which 
the  case  was  removed  from  Montgomery  county,  and  a  verdict  and 
judgment  there  rendered  for  the  plaintiffs,  John  Farr  and  Abraham 
Kunzi.  It  was  a  proceeding  instituted  under  the  10th  and  llth 
sections  of  the  Act  of  8th  of  March  1815,  incorporating  the  Schuyl- 
kill Navigation  Company.  («) 

(a)  Sect.  X.  If  any  person  or  persons  shall  be  injured  by  means  of  any  dam 
or  dams  being  erected  as  hereinafter  mentioned,  or  the  land  of  any  person  inun- 
dated by  swelling  of  the  water,  in  consequence  of  the  erecting  of  any  dam  or 
dams,  or  any  mill  or  other  water  works  injured  by  swelling  the  water  into  the 
tail  race  of  any  mill  or  other  water  works,  which  may  have  been  erected  in  said 
river,  or  any  stream  of  water  emptying  into  the  same  :  and  if  the  president,  ma- 
nagers and  company  cannot  agree  with  the  owner  or  owners  thereof,  on  the  com- 
pensation to  be  paid  for  such  injury,  the  same  proceedings  shall  be  had  as  is 
provided  in  the  llth  section  of  this  Act;  the  person  valuing  the  damages  being 
first  sworn  or  affirmed,  or  the  jury,  as  the  case  may  be,  shall  take  into  considera- 
tion the  advantages  which  may  be  derived  to  such  owner  or  owners  by  the  navi- 
gation aforesaid. 

Sect.  XI.  That  the  said  president,  managers  and  company  shall  have  power 
and  authority,  by  themselves  or  their  superintendents,  engineers,  artists  and 
workmen,  to  enter  in  and  upon  and  occupy  for  the  purpose,  all  land  which  shall 
be  necessary  and  suitable  for  erecting  of  a  lock,  sluice  or  canal,  doing  as  little 
damage  as  possible,  and  then  to  dig,  construct,  make  and  erect  such  lock,  sluice 
or  canal,  satisfying  the  owner  or  owners  thereof ;  but  if  the  parties  cannot  agree 
upon  the  compensation  to  be  made  to  such  owner  or  owners,  it  shall  and  may  be 
lawful  for  the  parties  to  appoint  six  suitable  and  judicious  persons,  who  shall  be 
under  oath  or  affirmation,  and  who  shall  reside  within  the  proper  county  where 
the  land  lies,  or  if  they  cannot  agree  on  such  persons,  then  either  of  the  parties 
may  apply  to  the  Court  of  Common  Pleas  of  the  proper  county  where  the  land 
lies,  and  said  court  shall  award  a  venire,  directed  to  the  sheriff,  to  summon  a  jury 
of  disinterested  men,  in  order  to  ascertain  and  report  to  said  court  what  damages, 
if  any,  have  been  sustained  by  the  owner  or  owners  of  said  ground,  by  reason  of 
such  lock,  canal  or  sluice  passing  throuoh  his,  her  or  their  land  ;  which  report, 
being  confirmed  by  the  court,  judgment  shall  be  entered  thereon  and  execution 
may  issue  in  case  of  non-payment  for  the  sum  awarded,  with  reasonable  costs,  to 
be  assessed  by  the  court;  and  it  shall  be  the  duty  of  the  jury,  or  the  six  appraisers, 
as  the  case  may  be,  in  valuing  any  land,  to  take  into  consideration  the  advantage 
derived  to  the  owner  or  owners  of  the  premises,  from  the  said  navigation  passing 
through  the  same  :  Provided,  That  either  party  may  appeal  to  the  court  within 
thirty  days  after  such  report  may  have  been  filed  in  the  prothonotary's  office  of 
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On  the  25th  of  December  1840,  referees  mutually  appointed 
awarded  in  favour  of  the  plaintiffs,  and  both  parties  appealed.  A 
narr.  was  filed,  complaining  that  the  plaintiffs  were  owners  of  a 
tract  of  land  containing  32  acres,  on  which  were  erected  a  flouring 
and  grist  mill,  and  were  erecting  and  had  nearly  completed  a  fur- 
nace for  the  smelting  of  iron  with  anthracite  coal,  to  be  propelled 
by  Spring  Mill  Creek,  and  that  the  defendants  raised  a  dam  below 
the  mouth  of  the  creek,  which  caused  the  water  to  swell  on  the 
lands  and  mill  so  that  six  acres  were  inundated,  the  furnace  ren- 
dered useless,  and  the  water-power  and  flouring  and  grist  mill 
greatly  injured  by  reason  thereof,  and  other  damages,  &c. 

The  defendants  pleaded  not  guilty,  with  leave,  &c.  On  the 
plaintiffs'  application  a  rule  was  granted  for  a  special  jury  and 
view. 

After  the  jury  were  sworn,  the  plaintiffs  stated  to  the  court  that 
the  deed  for  the  property  at  Spring  Mill  had  been  accidentally 
left  in  Philadelphia,  but  would  be  produced  and  given  in  evidence 
the  next  day,  and  in  the  meanwhile  were  allowed  to  go  on  with 
the  parol  evidence.  The  next  day  the  deed  was  produced,  and 
was  from  Anthony  Williams,  the  former  owner,  and  wife,  dated 
1st  of  January  1839,  to  Abraham  Kunzi,  for  the  32  acres,  except- 
ing and  reserving  thereout,  (in  the  same  manner  as  in  the  deed  to 
Williams),  to  John  Potts,  his  heirs  and  assigns,  the  liberty  of  the 
said  Spring  Mill  waters,  to  water  certain  meadow  ground,  and 
also  to  Jacob  and  Samuel  Paul,  their  heirs,  &c.,  the  same  right  in 
common  with  Potts  and  others. 

The  plaintiffs  produced  a  number  of  witnesses  to  show  that  the 
water  was  raised  about  30  inches  by  the  raising  of  the  defendants' 
dam,  whereby  their  property  was  greatly  deteriorated  in  value, 
the  power  of  the  mill  reduced,  and  its  custom  greatly  declined, 
and  the  custom  of  a  tavern  on  the  property  diminished ;  that  in 
October  1838,  they  began  to  erect  there  a  furnace  to  smelt  iron 
by  anthracite  coal,  and  the  different  materials  and  work  furnished 
therefor  afterwards,  and  the  cost  of  the  same. 

The  defendants  called  witnesses  to  show  that  the  dam  was 
raised  but  about  23  inches ;  that  the  old  dam  was  leaky  and  sunk ; 
that  the  site  was  unsuitable  to  an  anthracite  furnace,  and  the 
power  insufficient,  and  that  the  plaintiffs  were  so  informed  by  an 
artist  they  consulted. 

The  defendants  in  the  course  of  their  cross-examination  of  An- 

the  proper  county,  in  the  same  manner  as  appeals  are  allowed  in  other  cases : 
And  provided  also,  That  if  any  person  owning  land  or  any  other  property  which 
shall  be  affected  hy  this  Act,  be  feme  covert,  under  age,  non  compos  mentis,  or 
out  of  the  State,  then  and  in  either  of  the  cases,  the  president,  managers  and  com- 
pany shall,  within  one  year  thereafter,  represent  the  same  to  a  neighbouring 
justice  of  the  peace,  or  to  the  Court  of  Common  Pleas  of  the  county,  as  the  case 
may  be,  who  shall  proceed  thereon  in  the  same  manner  and  to  the  same  effect  as 
is  directed  by  this  act  in  similar  cases. 
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thony  Williams,  one  of  the  plaintiffs'  witnesses,  proposed  to  ask 
the  witness,  who  had  just  stated  that  he  knew  Joseph  T.  Mather, 
formerly  a  manager  of  the  company,  the  following  question :  "  Did 
Mr  Mather  ever  inform  you  of  the  company's  intention  to  raise 
the  dam,  while  you  were  owner  ?"  and  stated  their  intention  to 
prove  by  other  witnesses  a  knowledge  of  this  notice  by  the  plain- 
tiffs. The  plaintiffs  objected  to  this  question,  and  the  court  over- 
ruled it,  and  the  defendants  excepted. 

The  plaintiffs  called  John  Righter  as  a  witness.  The  de- 
fendants objected  to  this  witness  upon  the  ground  that  he  was 
surety  for  the  plaintiffs  on  their  appeal  in  the  court  of  Montgomery 
county.  The  plaintiffs  then  requested  the  court  to  substitute 
Charles  W.  Raborg  as  surety  on  the  appeal  in  the  place  of  Righter, 
which  the  defendants  objected  to,  but  the  court  discharged  Righter 
from  his  recognizane,  and  the  defendants  excepted. 

The  plaintiffs  then  again  offered  John  Righter  as  a  witness,  and 
the  defendants  again  objected  to  him,  but  the  court  admitted  him, 
and  the  defendants  excepted. 

The  plaintiffs  (then)  asked  one  of  their  witnesses,  who  in  the 
course  of  his  testimony  stated  that  he  kept  the  books  of  Cress, 
Righter  &  Co.,  and  that  all  the  materials  that  went  to  the  furnace 
were  charged  to  Farr  &  Kunzi,  •'  What  amount  of  materials  was 
furnished  by  Cress,  Righter  &  Co,  to  Farr  &  Kunzi  for  the  fur- 
nace ?"  The  defendants  objected  to  this  question,  but  the  court 
allowed  it.  The  witness  then  stated  that  the  bill  of  lumber  fur- 
nished by  Cress,  Righter  &  Co.  was  $481.80£ ;  of  lime  $210.12^; 
of  lime-stone  for  stack  $144.37^;  and  $90  more  for  other  work. 

The  plaintiffs  then,  after  calling  a  witness  who  occupied  the  plain- 
tiffs' tavern,  and  who  stated  that  he  had  lived  at  Spring  Mill  four 
years,  and  had  given  Farr  &  Kunzi  notice  of  his  intention  to  remove 
from  the  tavern,  offered  to  ask  him  what  was  the  diminution  of 
power  in  the  mill,  the  diminution  of  custom  thereto,  and  the  diminu- 
tion of  value  of  the  tavern  stand  occasioned  by  the  rise  of  the  dam. 
The  defendants  objected  to  this  question,  but  the  court  allowed  it, 
and  the  defendants  excepted.  The  witness  then  stated,  "  The 
custom  of  the  mill  was  double  of  what  it  is  now.  The  custom  of 
the  tavern  was  proportionate  to  that  of  the  mill.  I  speak  of  the 
mill  custom  ;  the  custom  to  the  tavern  from  mill  customers.  People 
would  come  30  miles  sometimes  and  stay  two  days  before  they 
could  get  their  grist.  Before  the  rise  in  the  dam,  the  wave  caused 
by  passing  boats  would  just  come  upon  the  abutment  of  the  tow- 
path  bridge.  Now  there  is  from  30  to  33  inches  upon  it ;  often 
more." 

The  defendants  offered  to  challenge  Reese  Haydock,  one  of  the 
jury  of  view.  The  plaintiffs  objected  to  the  challenge,  and  the 
court  refused  to  allow  it. 

The  defendants  requested  the  court  to  charge  the  jury : 

1.  That  under  the  declaration  and  proceedings  in  this  case,  the 
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above  plaintiffs  cannot  recover,  the  plaintiffs  having  shown  that 
the  title  to  the  premises  was  vested  in  Abraham  Kunzi  alone. 

2.  That  the  present  plaintiffs  cannot  recover ;  because,  by  their 
own  showing,  when  the  alleged  injury  was  committed,  and  when 
these  proceedings  were  commenced,  the  title  to  the  premises  in  the 
declaration  and  proceedings  mentioned  was  vested  by  the  deed  of 
Anthony  Williams  to  Abraham  Kunzi,  dated  1st  of  January  1839, 
in  the  said  Abraham  Kunzi  alone. 

3.  That  John  Farr  has  not  been  shown  to  have  any  interest  in 
the  above  premises,  and  cannot  recover  in  this  case. 

4.  That  if  any  recovery  can  be  had  in  this  proceeding  by  these 
plaintiffs,  it  must  be  confined  to  the  damages  at  the  time  when  the 
injury  complained  of  was  complete. 

5.  That  such  recovery  must  be  confined  to  the  actual  damages 
occasioned  by  the  rise  of  the  dam ;  and  that  the  defendants  are  not 
liable  for  speculative  damages,  or  profits  which  the  plaintiffs  might 
have  made,  if  the  dam  had  not  been  raised. 

6.  That  such  actual  damages  cannot  be  applied  to  the  loss  of 
power,  in  both  the  grist  mill  and  the  furnace,  if  there  was  not  water 
to  drive  both  at  once. 

7.  That  if  the  jury  are  of  opinion  that  the  furnace  was  abandoned 
from  any  cause  other  than  the  rise  in  the  dam,  the  defendants  are 
not  liable  for  any  alleged  injury  to  the  said  furnace. 

8.  That  in  this  case  the  defendants  are  not  liable  for  the  expense 
of  erecting  the  furnace. 

Charge  of  the  court : 

This  is  a  proceeding  instituted  in  pursuance  of  the  provisions 
of  the  Act  of  the  8th  of  March  1815,  incorporating  the  defendants. 
The  object  is  to  recover  damages,  and  it  is  admitted  the  defendants 
are  liable  in  some  sum  to  the  plaintiffs,  provided  you  are  of  opinion, 
on  the  evidence,  that  the  plaintiffs  are  the  owners  of  the  property 
alleged  to  be  injured  by  the  rising  of  the  Flat  Rock  dam  in  the  year 
1839.  On  the  subject  of  damages,  the  only  dispute  between  the 
parties  is  as  to  the  amount  you  ought  to  award ;  and  this  depends, 
in  a  great  measure,  on  the  question,  to  what  extent  was  the  water- 
power  of  the  plaintiffs  affected  by  the  action  of  the  defendants? 
Connected  with  this  question,  the  first  disputed  fact  which  presents 
itself  to  your  consideration  is  the  extent  of  the  height  of  the  new 
dam  above  the  old.  According  to  all  the  witnesses  examined  to 
this  point  by  the  plaintiffs,  the  increased  height  of  water  in  the 
pool,  occasioned  by  the  erection  of  the  new  breast,  is  30  inches. 
They  speak  of  marks  placed  at  the  ordinary  height  of  the  water 
prior  to  the  new  erection,  which  are  now,  in  ordinary  water, 
covered  to  the  depth  of  30  inches.  If  these  marks  were  actually 
placed  at  the  ordinary  water  line  of  that  day,  their  present  situa- 
tion, in  reference  to  the  now  ordinary  water  line,  unexplained, 
would  be  conclusive  of  the  fact  alleged  by  the  plaintiffs. 

But  the  defendants  assert : 
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1.  That  the  individuals  who  made  those  marks  were  not  compe- 
tent, by  observation  and  experience,  to  ascertain  the  ordinary  level 
of  the  water.   The  individuals  are  John  Righter,  Francis  Hammer- 
back,  Peter  Righter,  Isaac  C.  Bryant,  and  perhaps  some  others. 
They  have  given  you.  the  grounds  on  which  they  affirm  their  capa- 
city properly  to  fix  these  marks. 

2.  That  in  1828  they  paid  the  then  owner  for  all  injury  occa- 
sioned by  the  damming  the  water  of  the  Schuylkill  on  these  pre- 
mises, by  the  erection  of  the  old  dam.     So  they  did ;  and  became, 
thereby,  entitled  at  all  times  thereafter,  to  keep  the  water  up  to 
that  height.     No  subsequent  decay  or  sinking  of  the  breast,  by 
which  the  water  in  the  pool  was  lowered,  would  deprive  them  of 
this  right.     They  might  have  tightened  the  breast  or  added  to  its 
height,  without  being  subject  to  answer  in  damages  to  anybody, 
provided  that  in  so  doing  they  did  not  increase  the  height  of  the 
water  in  the  dam  above  what  it  was  in  the  year  1828,  when  the 
old  breast  was  perfect.  The  plaintiffs  are,  then,  entitled  to  recover 
for  the  difference  in  height  between  the  old  breast  as  it  was  in  1828 
and  the  new  as  it  stood  in  1839.    Evidence  has  been  given  by  the 
agents  of  the  defendants  and  others,  that  actual  and  accurate  mea- 
surement shows  this  difference  to  be  but  22^  inches.  This  apparent 
discrepancy  between  the  witnesses  of  the  plaintiffs  and  those  of 
the  defendants  may,  perhaps,  be  reconciled  by  the  application  of 
the  fact,  that  for  several  years  prior  to  1838-9,  the  old  breast  was 
in  a  ruinous  condition,  and  permitted  the  water  to  escape  through 
its  crevices  and  over  its  depressions,  whereby  the  general  level  of 
the  water  in  the  pool  was  lower  than  it  would  have  been  if  the 
breast  had  been  preserved  in  its  original  condition.     Perhaps  the 
jury  will  have  no  great  difficulty  on  this  point ;  and  if  the  views 
entertained  by  some  of  the  witnesses  on  the  effect  of  subtracting 
from  the  "  head  and  fall"  of  water  be  correct,  it  would  seem  not 
to  be  of  much  consequence,  as  the  difference  between  24  and  30 
inches  is  equal  only  to  a  half  horse  power. 

The  next  consideration,  when  estimating  damages,  is  that  the 
power,  as  it  existed  prior  to  the  new  erection,  was  insufficient  to 
drive  both  mill  and  furnace.  One  or  the  other  must  have  been 
abandoned ;  and,  therefore,  the  plaintiffs  are  not  entitled  to  re- 
cover for  the  destruction  of,  or  injury  done  to  both  structures. 
The  alleged  injury  done  to  the  plaintiffs'  furnace  will,  perhaps, 
first  present  itself  for  determination,  because  their  testimony  on 
the  subject  of  the  injury  inflicted  has  been  principally  directed  to 
the  furnace,  and  it  is  of  this  they  mainly  complain.  Was,  then, 
the  power  in  question  of  sufficient  capacity  to  drive  the  furnace  ? 
If  not,  there  is  an  end  of  the  question  so  far  as  the  furnace  is  con- 
cerned, for  the  defendants  cannot  be  called  on  to  pay  for  the  folly 
or  ignorance  of  the  plaintiffs.  On  this  point  you  have  the  testi- 
mony of  Messrs  Johnson  and  Quimby,  who  measured  the  volume 
of  water  afforded  by  the  spring,  and  ascertained  that  the  "  head 
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and  fall,"  before  the  building  of  the  new  breast,  was  but  equal  to 
eleven  horse  power.  The  correctness  of  this  measurement  and 
calculation  is  not  denied,  as  I  understand  it,  by  the  plaintiffs.  As 
already  said,  the  question  is  whether  this  power  was  sufficient  to 
drive  a  blast  furnace  of  seven  feet  boshes  ?  The  two  witnesses 
just  named  are,  decidedly,  of  opinion  that  it  was  not,  because 
such  a  furnace  cannot  be  driven  advantageously,  or  with  any  profit, 
under  less  pressure  than  two  and  a  half  to  a  cubic  inch  of  air ; 
such  a  pressure  being  necessary  to  produce  a  blast  of  sufficient 
intensity.  Mr  Quimby  says  he  informed  the  plaintiffs,  before  the 
erection  of  the  furnace,  that  their  power  was  insufficient  for  their 
intended  purpose.  On  the  other  hand,  Messrs  Merrick,  Lyman 
and  Bryant  are  of  opinion  that  such  a  furnace  might  be  carried 
on  successfully  under  a  pressure  of  one  and  a  half  pounds  per 
cubic  inch.  If  this  be  so,  is  the  remaining  power  sufficient  to 
drive  the  furnace  ?  If  this  question  be  answered  in  the  affirmative, 
the  measure  of  damages  will  be  the  value  of  the  power  deducted, 
and  the  expense  of  changing  the  situation  of  the  wheel,  if  that  be 
necessary.  Of  this,  estimates  and  calculations  have  been  sub- 
mitted by  the  defendants. 

But  if  the  reduction  of  the  power  from  eleven  horse  to  nine  and 
a  half,  by  the  raising  of  the  dam,  destroys  it  for  all  useful  pur- 
poses connected  with  the  furnace,  the  measure  of  the  damages 
will  be  the  value  of  the  power  destroyed  for  such  purpose,  and 
the  amount  expended  in  the  construction  of  the  furnace ;  deduct- 
ing the  actual  value  of  such  articles  as  can  be  converted  into  cash, 
or  otherwise  profitably  disposed  of.  But  if  the  power  remaining 
to  the  plaintiffs  could  be  advantageously  employed,  in  connection 
with  another  accessible  motive  power,  to  drive  the  furnace,  of 
equal  value  with  water-power,  the  measure  of  the  damages  is  the 
value  of  the  power  subtracted,  and  a  principal  sum  large  enough 
to  produce  an  annual  interest  sufficient  to  defray  all  possible  ex- 
penses attendant  on  the  employment  of  the  additional  power. 

If,  however,  the  jury  believe  that  the  defendants'  position  be 
correct,  viz.,  that  the  power  prior  to  the  erection  of  the  new 
breast  was  wholly  insufficient  to  drive  the  furnace,  they  will  con- 
sider what  is  the  extent  of  the  injury  done  to  the  plaintiffs'  grist 
mill  ?  In  deciding  this  question  you  will  inquire,  what  work  the 
mill  was  capable  of  doing  prior  to  heightening  the  dam,  and  what 
it  can  do  now  ?  On  this  point  you  have  the  testimony  of  the  mill- 
ers, who  produced  memoranda  of  the  work  actually  done,  by 
which  it  would  seem  the  capacity  of  the  mill  has  been  decreased 
one-half.  On  the  other  hand,  you  have  proof  by  others,  that  the 
power  would  only  be  reduced  in  the  direct  proportion  which 
the  quantum  subtracted  bears  to  the  whole  "  head  and  fall."  Be 
this  as  it  may,  it  is  certain  that  the  additional  rise  in  the  dam 
causes  the  water  to  rise  on  the  mill-wheel  so  as  to  impede  very 
materially  its  speed,  especially  when  there  is  a  more  than  ordinary 
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raise  of  the  waters  of  the  river ;  and  it  is,  probably,  owing  to  this 
that  the  mill  is  so  much  more  affected  than  it  ought  to  be  accord- 
ing to  the  rule  laid  down  by  the  scientific  gentlemen  who  have 
been  examined  before  you.  If  this  be  true,  can  the  wheel  and 
gearing  of  this  mill  be  so  altered  as  to  increase  its  capacity  for 
work,  and  to  what  extent  ?  If  it  can  be  so  altered,  the  standard 
of  damages  will  be  the  value  of  the  power  actually  lost,  which 
may  be  measured  by  the  value  of  the  additional  work  it  would 
have  enabled  the  mill  to  perform,  and  a  sum  sufficient  to  pay  for 
the  necessary  alterations  and  improvements,  added  to  the  loss  of 
custom  to  the  tavern-house,  occasioned  by  the  reduction  of  the 
power  of  the  mill.  The  rule  in  these  cases  is,  that  such  damages 
are  to  be  given  as  will  put  the  owner  of  the  property  injured  in 
the  same  pecuniary  situation  he  occupied  prior  to  the  injury  in- 
flicted. 

I  have  been  requested  by  the  defendants  to  instruct  you  on  cer- 
tain questions  of  law,  which  I  proceed  to  do. 

1,  2  and  3.  If,  at  the  time  of  the  commencement  of  this  pro- 
ceeding, the  whole  property  in  the  premises  was  vested  in  Abra- 
ham Kunzi,  and  John  Farr  had  no  interest  therein,  the  plaintiffs  are 
not  entitled  to  recover.  But  although  the  legal  title  was  in  Kunzi 
alone,  yet  if,  at  the  time  the  proceeding  was  instituted,  Farr  had 
an  equitable  interest  in  the  property,  sufficient  to  constitute  an 
estate,  by  agreement  with  Kunzi,  of  which  there  is  evidence  for 
the  consideration  of  the  jury,  the  plaintiffs  may  recover. 

4.  This  position  is  correct,  and  is  accordingly  affirmed. 

5.  The   plaintiffs   are  entitled  to  recover  only  for  the   actual 
injury  to  their  property  caused  by  raising  the  dam.     The  defend- 
ants are  not  liable  for  speculative  damages  or  profits  which  the 
plaintiffs  might  have  made,  had  the  dam  not  been  raised. 

6.  This  proposition  has  already  been  given  to  you  as  the  law. 

7.  If  the  jury  entertain  such  opinion,  the  defendants  are  not 
liable  for  injury  done  to  the  furnace.     As  already  said,  in  such 
case  the  inquiry  is  to  be  confined  to  the  injury  done  to  the  mill  and 
tavern-house. 

8.  Upon  this  subject  I  have  already  expressed  my  opinion  in 
the  body  of  the  charge,  which  it  is  unnecessary  to  repeat. 

Errors  assigned : 

1.  The  court  below  erred  in  refusing  to  allow  the  challenge  by 
the  defendants  of  Reese  Hay  dock,  one  of  the  jury  of  view. 

2.  In  rejecting  evidence  of  notice  to  Anthony  Williams,  when 
owner  of  the  property,  of  the  defendants'  intention  to  raise  Flat 
Rock  dam,  as  stated  in  the  first  bill  of  exceptions. 

3.  In  discharging  John  Righter  from  his  recognizance  as  surety 
on  the  appeal,  as  stated  in  the  second  bill  of  exceptions. 

4.  In  admitting  the  evidence  of  John  Righter,  as  stated  in  the 
third  bill  of  exceptions. 

5.  In  admitting  evidence  of  payments  on  account  of  the  fur- 
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nace,  made  by  both  John  Farr  and  Abraham  Kunzi,  after  the  title 
to  the  property  had  been  shown  to  be  in  Abraham  Kunzi  alone, 
as  stated  in  the  fourth  bill  of  exceptions. 

6.  In  admitting  evidence  of  the  loss  of  custom  of  the  mill,  and 
of  the  loss  of  custom  of  the  tavern,  as  stated  in  the  fifth  bill  of 
exceptions. 

7.  In  charging  the  jury  that  there  was  evidence  from  which  the 
jury  might  find  that  the  title  to  the  property  at  the  commence- 
ment of  the  proceedings  in  this  case,  was  in  John  Farr  and  Abra- 
ham Kunzi,  and  not  in  Abraham  Kunzi  alone. 

8.  In  charging  the  jury  that  if  they  were  satisfied  that  John 
Farr  was  jointly  interested  with  Abraham  Kunzi  in  the  Spring 
Mill  property  at  the  time  the  proceedings  in  this  case  were  insti- 
tuted, the  plaintiffs  might  recover. 

9.  In  charging  the  jury  that  "  the  rule  in  these  cases  is  that 
such  damages  shall  be  given  as  will  put  the  owner  of  the  property 
injured  in  the  same  pecuniary  situation  as  he  occupied  prior  to 
the  injury  inflicted." 

10.  In  their  answer  to  the  first,  second  and  third  points  submit- 
ted by  the  defendants. 

11.  In  their  answer  to  the  seventh  point  submitted  by  the  de- 
fendants. 

12.  In  their  answer  to  the  eighth  point  submitted  by  the  de- 
fendants. 

The  case  was  argued  by  B.  Tilghman  and  Meredith,  for  plain- 
tiffs in  error,  and  by  W.  B.  Reed  and  Williams,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  originally  a  proceeding  in  the  Court  of 
Common  Pleas  of  Montgomery  county,  under  the  10th  and  llth 
sections  of  the  Act  of  the  8th  of  March  1815,  incorporating  the 
Schuylkill  Navigation  Company.  Referees  were  appointed  under 
the  Act,  who,  on  the  25th  of  December  1840,  awarded  in  favour 
of  the  plaintiffs  the  sum  of  $9300.  Both  parties  appealed,  and  on 
application  of  the  defendants,  the  cause  was  removed  into  the 
Court  of  Common  Pleas  of  Delaware  county.  The  plaintiff  entered 
into  a  recognizance  with  John  Righter,  surety,  in  the  sum  of  $500, 
to  prosecute,  &c.,  the  appeal.  The  suit  is  brought  to  recover 
damages  for  an  injury  to  the  property  of  the  plaintiffs  by  raising  a 
dam  at  Flat  Rock ;  and  on  the  trial  the  plaintiffs  declare  that  at 
the  time  of  the  injury,  &c.,  they  were  the  owners  of  a  certain 
tract  of  land,  &c.,  bounded  by  lands  of  John  Righter  and  others, 
containing  32  acres  more  or  less,  on  which  were  erected  a  flouring 
and  grist  mill,  and  on  which  the  plaintiffs,  at  the  tim£  of  committing 
the  said  grievances,  &c.,  were  erecting  and  had  nearly  completed 
a  furnace  intended  for  the  smelting  of  iron  with  anthracite  coal, 
and  to  be  propelled  by  the  waters  of  a  stream  called  "  Spring  Mill 
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creek,"  &c.  That  the  defendants  raised  a  dam  called  "  Flat  Rock 
dam,"  which  caused  the  water  to  swell  upon  the  lands  and  mill 
of  the  plaintiffs,  so  that  a  large  portion  of  the  tract,  viz :  6  acres, 
was  inundated,  and  the  furnace  rendered  entirely  useless,  and  the 
water-power  and  flouring  and  grist  mill  were  greatly  injured. 
The  defendants  pleaded  not  guilty. 

On  the  application  of  the  -plaintiffs,  a  rule  was  granted  for  a 
special  jury  and  view,  which  was  accordingly  had,  and  on  the 
trial  the  defendants  offered  to  challenge  one  of  the  jury  of  view. 
The  challenge  was  overruled,  and  this  is  the  first  error.  This 
point  would  seem  not  to  be  an  open  question  since  the  case  of 
Schwenk  v.  Umsted,  (6  Serg.  4*  Rawle  351).  At  any  rate,  weakened 
as  we  are  by  the  absence  of  two  of  our  brethren,  it  would  be 
unjustifiable  in  us  to  attempt  to  overrule  it.  It  is  there  decided, 
that  the  Act  of  the  4th  of  April  1809,  which  authorizes  each  party 
to  challenge  peremptorily  two  jurors  in  all  civil  cases,  does  not 
extend  to  viewers,  provided  for  by  the  llth  section  of  the  Act  of 
29th  of  March  1805.  This  decision  was  made  in  the  year  1821, 
and  of  course  the  construction  given  was  known  to  the  legis- 
lature when  they  passed  the  Act  of  the  14th  of  April  1834. 
The  only  difference  between  them  is,  that  in  the  llth  section  of  the 
Act  of  29th  of  March  1805,  the  words  are  "  allowed  challenges," 
and  in  section  159  of  the  Act  of  1834,  it  is  "challenges  allowed." 
The  words  are  substantially  the  same,  the  collocation  only  being 
slightly  changed.  So  also  the  150th  section  of  the  Act  of  1834  is 
a  literal  transcript  of  the  2d  section  of  the  Act  of  the  4th  of  April 
1809.  If  any  inconvenience  had  arisen  from  the  former  construc- 
tion, the  legislature  would  no  doubt  have  given  a  remedy  when 
the  matter  was  again  brought  before  them. 

The  plaintiffs  having  proved  by  Anthony  Williams  that  he  was 
at  one  time  the  owner  of  the  Spring  Mill  property,  and  that  Joseph 
T.  Mather  was  formerly  a  manager  of  the  Schuylkill  Navigation 
Company,  the  defendants  offered  to  ask  the  witness  on  his  cross-ex- 
amination the  following  question :  "  Did  Mr  Mather  ever  inform 
you  of  the  company's  intention  to  raise  the  dam  while  you  were 
the  owner?"  and  at  the  same  time  stated  their  intention  to  prove  by 
other  witnesses  a  knowledge  of  this  notice  by  the  plaintiffs.  The 
evidence,  as  is  admitted,  was  objected  to  on  two  grounds — 1st,  That 
the  evidence  was  in  itself  inadmissible ;  and,  2d,  That  it  was  testi- 
mony in  chief,  and  consequently  he  was  not  at  liberty  before  he  open- 
ed his  case  to  introduce  it  to  the  jury  on  a  cross-examination  of  the 
witnesses.  Ellmaker  v.  Buckley,  (16  Serg.  4*  Rawle  72).  The 
court  overruled  the  evidence,  but  upon  which  point  does  not 
appear.  As  this  cause  goes  down  for  another  trial,  the  second 
objection  would  seem  to  be  immaterial,  although  it  would  appear 
to  me  but  right,  as  a  matter  of  practice,  that  where  evidence  is 
rejected  for  the  last  reason,  it  should  be  stated,  for  otherwise  the 
party  may  be  taken  by  surprise,  being  uncertain  for  what  cause 
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the  testimony  is  overruled.  It  must  be  taken,  that  the  party  can 
prove  what  he  alleges,  and  it  is  certainly  no  answer  to  say  that 
he  neither  proved  nor  offered  to  prove  it  in  a  subsequent  stage  of 
the  cause.  If  the  court  rejected  the  testimony  for  the  first  reason, 
why  should  he  again  introduce  it  to  the  attention  and  receive  a 
merited  rebuke  from  the  court  for  again  troubling  them  with  a 
question  which  may  have  been  before  decided  ?  Where  the  court 
rules  the  point  generally,  the  party  has  a  right  to  consider  the 
question  decided  on  both  grounds,  and  may,  if  he  chooses,  dismiss 
the  witnesses  by  whom  he  was  prepared  to  prove  it ;  and  this,  for 
aught  we  know,  may  have  been  the  case  here.  Either  party  may 
require  the  court  to  state  for  which  reason  it  is  rejected,  and  where 
this  is  distinctly  announced,  I  suppose  we  shall  rarely  hear  of  a 
bill  of  exceptions  where  the  decision  is  only  as  to  the  order  in  time 
of  introducing  the  testimony. 

But,  independent  of  the  objection  to  the  time,  was  the  evidence 
admissible  ?  I  am  clearly  of  the  opinion  that  it  was.  A  notice 
was  given  to  the  then  owner  of  the  land,  that  it  was  the  intention 
of  the  company  to  raise  their  dam,  as  they  had  clearly  a  right  to 
do  by  their  charter.  Of  this  the  plaintiffs  were  informed  before 
they  erected  their  furnace ;  and  if  so,  they  would  be  entitled  to 
little  if  any  damages,  being  aware  that,  for  all  practical  purposes, 
the  intended  erection  must  be  destroyed,  or  its  value  greatly  im- 
paired, by  the  proposed  alteration  of  the  dam.  It  would  be  their 
own  folly  to  proceed  with  their  work  when  put  upon  their  guard 
by  a  notice  that  the  company  intended  to  improve  the  navigation 
in  the  manner  stated,  a  right  to  which  they  are  unquestionably 
entitled  under  their  charter.  If  the  knowledge  of  this  fact  was 
brought  home  to  them,  they,  as  prudent  persons,  would  be  bound 
to  ascertain  precisely  the  intentions  of  the  company  as  to  the  pro- 
posed alteration  in  the  height  of  the  dam.  For,  suppose  Williams, 
who  was  the  owner  of  the  premises  at  the  time,  had  gone  on  to 
erect  a  furnace  in  defiance  of  the  notice,  would  it  not  most  mate- 
rially affect  his  right  to  compensation  by  reason  of  the  alteration 
in  the  height  of  the  dam  ?  And  there  can  be  no  difference  between 
Williams  and  the  present  plaintiffs,  provided  the  notice  is  traced 
to  them. 

3d  and  4th  errors.  That  the  court  erred  in  discharging  John 
Righter  from  his  recognizance,  and  in  permitting  him  to  give 
evidence.  I  would  remark  that  there  is  no  difference  in  regard  to 
their  power  to  discharge  the  recognizer  between  the  courts  of 
Delaware  and  Montgomery.  The  cause  is  remitted  from  the  latter 
to  the  former,  to  be  proceeded  in  in  like  manner  and  subject  to  the 
rules  and  proceedings  as  if  it  had  remained  in  the  court  in  which 
it  was  originally  commenced.  Now,  that  the  court  of  Montgomery 
county  had  the  right  to  discharge  the  recognizer  and  admit  him 
as  a  witness  in  the  cause  by  the  substitution  of  another  recogni- 
zance equally  good,  cannot  be  doubted.  It  is  the  common  every- 
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day  practice,  and  must  sometimes  be  resorted  to,  to  prevent  a 
failure  of  justice.  Of  this  the  appellee  cannot  complain,  because 
the  court  must  be  careful  not  to  impair  or  diminish  his  security ; 
for  the  latter  recognizance  must  be  a  complete  substitute  for  the 
former.  It  is  only  on  that  condition  that  the  court  has  the  right 
to  discharge  one  recognizer  and  substitute  another.  If,  therefore, 
here,  as  is  contended,  the  last  recognizance  only  binds  the  recog- 
nizor  to  pay  all  costs  that  shall  accrue  after  the  date  of  the  recog- 
nizance in  consequence  of  the  appeal,  the  first  recognizer  will  be 
liable  for  the  costs  that  accrued  before  that  time.  This  would 
leave  him  liable  to  such  an  interest  in  the  event  as  would  be  a 
decisive  objection  to  his  competency.  Without  undertaking  to 
determine  whether  that  is  the  case  here,  because  it  is  clearly 
unnecessary  as  the  cause  will  be  re-tried,  I  think  it  but  proper 
to  say  that  the  defendant  has  a  right  to  something  more  precise 
and  definite,  and  less  liable  to  difficulty  and  dispute,  than  the  sub- 
stituted recognizance.  I  would  therefore  recommend  the  party 
to  amend  his  recognizance,  or  substitute  another  not  liable  to  any 
objection. 

5th  error.  The  court  below  erred  in  admitting  evidence  of 
payments  on  account  of  the  furnace  made  by  both  John  Farr  and 
Abraham  Kunzi  after  the  title  to  the  property  had  been  shown  to 
be  in  Abraham  Kunzi  alone.  This  point  is  argued  in  connection 
with  the  charge  of  the  court  on  the  first,  second,  and  third  points, 
viz  :  "  That  under  the  declaration  and  proceedings  in  this  case,  the 
plaintiffs  cannot  recover,  having  shown  that  the  title  to  the  pre- 
mises was  vested  in  Abraham  Kunzi  alone.  That  the  present 
plaintiffs  cannot  recover,  because,  by  their  own  showing,  when 
the  alleged  injury  was  committed,  and  when  these  proceedings 
were  commenced,  the  title  to  the  premises  in  the  declaration  and 
proceedings  mentioned  was  vested  by  the  deed  of  Anthony  Wil- 
liams to  Abraham  Kunzi,  dated  the  1st  of  January  1839,  in  the 
said  Abraham  Kunzi  alone.  That  John  Farr  has  not  been  shown 
to  have  any  interest  in  the  above  premises,  and  cannot  recover  in 
this  case." 

The  three  points  are  substantially  the  same.  The  case  shows 
that  after  the  introduction  of  the  deed  to  Kunzi  alone,  the  defendant 
took  the  earliest  opportunity  to  object  to  evidence  of  any  expenses 
for  the  furnace  paid  by  Farr  &  Kunzi ;  and,  in  answer  to  the 
points,  the  court  instructed  the  jury,  that  "  if,  at  the  time  of  the 
commencement  of  the  proceeding,  the  whole  property  in  the  pre- 
mises was  vested  in  Abraham  Kunzi,  and  John  Farr  had  no 
interest  therein,  the  plaintiffs  are  not  entitled  to  recover.  But, 
although  the  legal  title  was  in  Kunzi  alone,  yet  if,  at  the  time  the 
proceeding  was  instituted,  Farr  had  an  equitable  interest  in  the 
property  sufficient  to  constitute  an  estate  by  agreement  with 
Kunzi,  of  which  there  is  evidence  for  the  consideration  of  the  jury, 
the  plaintiffs  may  recover." 

iv.  —  2  G 
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In  this  I  cannot  say  the  court  is  in  error.  Tf  Farr  had  such 
an  equitable  interest  as  constituted  an  estate,  there  is  no  valid 
objection  to  his  joining  in  an  action  to  recover  damages  for 
an  injury  to  the  estate  with  the  owner  of  the  legal  title.  Thus, 
if  the  legal  title  is  alone  in  A.,  but  the  equitable  title  in  A.  and  B., 
A.  and  B.  may  join,  either  in  an  ejectment  or  in  an  action  to  reco- 
ver damages  for  an  injury  to  the  property  of  which  they  are  joint 
owners,  and  it  is  of  no  consequence  that  they  are  the  owners  in 
unequal  proportions ;  as  for  example,  that  the  one  should  be  the 
owner  of  three-fourths,  and  the  other  of  one-fourth.  The  equitable 
title,  for  many  purposes  in  Pennsylvania,  where  we  have  no  Court 
of  Chancery,  is  treated  in  the  same  manner  as  the  legal  title ; 
equity  considering  that  as  done  which  a  Chancellor  would  decree 
to  be  done.  For  this  reason  the  owner  of  the  equitable  title  may 
support  ejectment,  and  it  is  sufficient  in  Pennsylvania  to  recover 
upon  in  partition.  7  Serg.  fy  Rawle  467. 

But  the  court  say  there  was  some  evidence  of  title  in  Farr,  and 
this  we  cannot  gainsay.  In  the  correspondence  between  Farr  and 
Kunzi,  which  took  place  before  the  suit,  the  title  in  Farr  is  recog- 
nized by  Kunzi.  Thus,  in  the  letter  of  the  9th  of  August  1839, 
from  Farr  &  Kunzi  to  the  company,  there  is,  among  other  things, 
this  language :  "  Compelled,  therefore,  to  look  elsewhere  for  the 
power  we  wanted,  and  having  satisfied  ourselves  that  the  water  at 
Spring  Mill  was  sufficient  and  never  failing  in  its  supply,  we  (that 
is,  Farr  &  Kunzi)  made  purchase  of  that  property  expressly  for 
the  power."  Indeed,  the  whole  correspondence  shows  that  there 
was  an  interest  of  some  kind  in  Farr  in  the  Spring  Mill  property, 
and  as  between  them  a  court  of  equity  would  decree  a  convey- 
ance or  a  declaration  of  trust.  But  this  is  a  contest  between  them 
claiming  as  owners,  and  a  third  person,  and  I  would  suggest  whe- 
ther, in  this  case,  something  more  definite  as  to  Farr's  interest  is 
not  required  on  another  trial  than  has  been  disclosed  by  the 
evidence  already  adduced.  It  strikes  us  with  surprise  that  there 
is  no  written  memorandum  between  these  parties ;  and  if  there  is, 
the  inquiry  is  a  very  natural  one,  why  is  it  withheld  ?  Does  the 
interest  extend  to  the  whole  property,  or  is  it  confined  to  a  part 
of  the  property,  the  furnace,  for  example?  Has  Farr  an  interest 
in  the  mill  ?  has  he  an  interest  in  the  tavern  ?  or  is  his  interest,  as 
in  a  mercantile  concern,  the  title  to  the  property  in  the  whole,  or 
in  a  greater  part  being  in  Kunzi  alone  ?  This,  we  say,  on  another 
trial,  the  defendants  have  a  right  to  demand,  shall  be  distinctly 
proved.  For,  it  is  very  plain,  that  in  a  joint  suit,  the  plaintiffs 
can  only  recover  for  the  injury  done  to  the  joint  property.  Has 
Farr  an  interest  as  tenant  for  life,  or  for  years  ?  All  these  are 
matters  of  inquiry  which  may  be  pertinent  on  the  second  trial. 
And  these  inquiries  are  more  natural,  if,  as  suggested  heretofore, 
they,  together  with  the  deed  to  Kunzi,  have  been  carefully  kept 
out  of  view.  In  the  declaration  they  allege  they  are  joint  owners, 
and  this  it  is  incumbent  on  them  to  prove. 
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6th  error.  "  That  the  court  erred  in  admitting  evidence  of  the 
loss  of  custom  of  the  mill,  and  of  the  loss  of  custom  of  the  tavern, 
and  in  their  charge  on  these  points ;  and,  in  connection  with  this, 
in  admitting  evidence  and  charging  the  jury  that  the  defendants 
were  answerable  for  the  expenses  in  building  the  furnace."  In 
answer  to  the  defendants'  fifth  point,  the  court  say,  "  the  plaintiffs 
are  entitled  to  recover  only  for  the  actual  injury  to  their  property 
caused  by  raising  the  dam.  The  defendants  are  not  liable  for 
speculative  damages  or  profits  which  the  plaintiffs  might  have 
made  had  the  dam  not  have  been  raised."  This  is  all  very  correct. 
But  the  court,  after  having  admitted  evidence  of  what  was  the 
diminution  of  power  in  the  mill,  the  diminution  of  custom  thereto, 
and  the  diminution  of  value  of  the  tavern  stand  occasioned  by  the 
rise  of  the  dam,  further  instruct  the  jury,  that  "  the  standard  of 
damages  will  be  the  value  of  the  power  actually  lost,  which  may 
be  measured  by  the  value  of  the  additional  work  it  would  have 
enabled  the  mill  to  perform,  and  a  sum  sufficient  to  pay  for  the 
necessary  alterations  and  improvements,  added  to  the  loss  of 
custom  to  the  tavern-house,  occasioned  by  the  reduction  of  the 
power  of  the  mill."  So  also,  after  admitting  evidence  of  expenses 
incurred  in  erecting  the  furnace,  the  court  in  substance  instruct 
the  jury  that  the  defendants  are  liable  for  those  expenses. 

The  rule  of  estimating  damages  in  a  case  like  the  present,  is 
clearly  given  in  The  Schuylkill  Navigation  Company  v.  Thoburn, 
(7  Serg.  fy  Rawle  411).  In  estimating  damages,  the  jury  are  to 
value  the  injury  to  the  property  at  the  time  the  injury  was  suffer- 
ed, without  reference  to  the  person  of  the  owner  or  the  state  of 
his  business ;  and  the  measure  of  such  damages  is  the  difference 
between  what  the  property  would  have  sold  for  as  affected  by  the 
injury,  and  what  it  would  have  brought  unaffected  by  such  injury. 
It  is  unlike  a  nuisance,  for  the  continuance  of  which  repeated  ac- 
tions may  be  brought,  in  which  damages  may  be  recovered  for  the 
time  intervening  between  the  inception  of  the  preceding  suit,  and 
the  impetration  of  the  writ  in  the  cause,  which  is  then  tried.  The 
compensation  is  to  be  prospective,  as  well  as  retrospective,  but  to 
be  estimated  with  reference  to  the  time  when  the  injury  was  com- 
mitted. It  was  in  fact  to  be  the  price  of  a  privilege  to  swell  the 
water  to  a  particular  height  for  an  indefinite  time.  Now  the  price 
was  due  the  moment  the  privilege  was  entered  upon  and  the  price 
could  be  ascertained ;  which  was  obviously  the  time  when  the 
obstruction  was  first  completed.  The  jury  were,  therefore,  to 
ascertain  what  was  then  due ;  and  the  amount  clearly  could  not 
be  enlarged,  or  in  any  way  affected  by  subsequent  injuries,  the 
consequences  of  the  obstruction.  The  present  Chief  Justice,  who 
delivered  the  opinion  of  the  court,  then  enters  into  an  argument 
showing  the  danger  of  taking  into  consideration  circumstances 
posterior  to  the  time  when  the  privilege  is  fully  entered  on,  and 
its  consequences  to  the  individual  to  be  compensated  are  fully  as- 
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certained.  The  time  of  estimating  the  damages  is  when  the  in- 
jury complained  of  was  complete,  which  was  the  moment  the 
dam  was  finished,  or  rather  when  the  obstruction  by  swelling  the 
water  permanently  produced  its  most  injurious  consequences. 
This  case  has  since  been  recognised  in  Shrunk  v.  The  Schuylkill 
Navigation  Company,  (14  Serg.  fy  Rawle  71),  and  in  The  Schuyl- 
kill Navigation  Company  v.  Freedley,  (6  Whart.  111).  Instead  of 
adhering  to  the  safe  rule  here  laid  down,  the  court  admitted  evi- 
dence of  what  is  said  to  have  been  a  consequence  arising  from 
swelling  the  water  on  the  plaintiffs'  property,  viz.,  the  diminution 
of  the  custom  of  the  mill,  and  the  diminution  of  the  value  of  the 
tavern-stand,  arising  from  the  same  causes.  And  this  is  not  used 
for  the  purpose  of  ascertaining  the  decreased  value  of  the  pro- 
perty at  the  time  of  the  completion  of  the  injury,  but  in  the  charge 
of  the  court,  as  a  substantive  ground  of  damages.  If  the  dimi- 
nution of  custom  in  the  mill  and  tavern  was  the  immediate  or 
necessary  consequence  of  the  alteration  of  the  dam,  I  will  not  say 
it  might  not  be  used  as  a  means  of  ascertaining  the  extent  of  the 
injury.  The  loss  occasioned  by  the  obstruction  must,  after  all,  in 
a  great  measure,  be  a  matter  of  opinion,  and  perhaps  the  witness 
might  be  permitted  to  state  that,  among  other  things,  as  the  rea- 
son for  his  opinion.  It  is  obvious,  however,  that  it  must  be  re- 
ceived and  used  with  great  caution,  and  in  strict  subordination  to 
the  rule  in  TJwburn's  Case,  which  is,  that  the  measure  of  damages 
is  the  difference  between  what  the  property  would  have  sold  for 
as  affected  by  the  injury,  and  what  it  would  have  brought  unaf- 
fected by  such  injury. 

In  connexion  with  this  part  of  the  case,  I  will  now  notice  the 
admission  of  the  evidence  and  charge  of  the  court  in  respect  to 
the  expenses  in  erecting  the  furnace.  The  injury  done  to  the  fur- 
nace would  seem  to  have  been  the  principal  ground  of  the  plain- 
tiffs' complaint.  Anything,  therefore,  that  relates  to  that  point 
cannot  be  overlooked.  On  this  point,  we  are  of  opinion  that  the 
court  was  in  error.  If  the  measure  of  damages  is  the  injury  done 
to  the  property,  estimated  by  its  decreased  value,  then  it  is  plain 
that  the  defendants  cannot  be  made  to  pay  for  the  expenses  of  erect- 
ing the  furnace,  which  may  have  greatly  exceeded  the  real  value 
of  the  property  after  it  was  completed.  It  is  the  value  immedi- 
ately before  and  after  the  completion  of  the  obstruction,  which  is 
the  criterion,  and  not  the  expense  of  putting  the  buildings  upon 
the  property.  Suppose  we  reverse  the  rule,  would  the  plaintiffs 
be  content,  if  it  had  so  happened  that  the  furnace,  from  peculiar 
circumstances,  was  put  up  at  a  very  reduced  price,  to  have  had 
it  valued  accordingly,  notwithstanding  in  the  mean  time  every- 
thing had  been  greatly  enhanced  in  price  ?  The  defendants  are  not 
bound  to  pay  for  the  blunders  or  even  taste  of  the  plaintiffs  in 
erecting  their  furnace,  as  it  may  and  frequently  has  happened  that 
in  consequence  of  it  large  sums  of  money  have  been  squandered 
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in  unnecessarily  costly  buildings.  The  same  remark  is  also  strictly 
applicable,  since  the  expenses  in  building  the  furnace  seem  to 
have  been  considered  by  the  court,  and  of  course  by  the  jury,  as 
a  substantive  ground  of  damages,  and  not  as  a  means  of  estimat- 
ing the  amount  of  injury  the  plaintiffs  sustained  by  the  erecting 
or  raising  the  dam. 

The  evidence  in  relation  to  the  diminution  of  the  value  of  the 
tavern-stand  is  liable  to  another  objection.  In  the  declaration  the 
injury  is  laid  ta  six  acres  of  land,  to  the  furnace,  the  water-power 
and  flouring  an\grist  mill ;  but  the  tavern-stand  is  not  mentioned, 
nor  is  there  any  reference  eo  nomine  to  it.  If,  then,  the  plaintiffs 
can  recover  damages  for  an  injury  to  the  tavern,  it  must  be  under 
the  alia  enormia.  And  it  is  true  that  under  the  allegation  of  alia 
enormia  some  matters  may  be  given  in  evidence  in  aggravation  of 
damages,  though  not  specified  in  any  other  part  of  the  declaration. 
Thus,  in  trespass,  for  breaking  and  entering  a  house,  the  plaintiff 
may,  in  aggravation  of  damages,  give  in  evidence  the  debauching 
of  his  daughter,  or  the  battery  of  his  servants,  under  the  general 
allegation  alia  enormia ;  but  he  cannot,  under  the  alia  enormia, 
give  in  evidence  the  loss  of  service,  or  any  other  matter,  which 
would  of  itself  bear  an  action,  for  if  it  would,  it  should  be  stated 
specially,  and  therefore,  in  trespass,  quare  clausum  fregit,  the 
plaintiff  would  not,  under  the  above  general  allegation,  be  permit- 
ted to  give  evidence  of  the  defendant's  taking  away  a  horse.  Bull. 
JV.  P.  89  ;  Holt.  699  ;  6  Mod.  127  ;  1  Sid.  225  ;  2  Salk.  643  ;  1  Str. 
6.  Under  the  above  rule,  if  it  could  be  shown  by  the  plaintiffs 
that  the  tavern  was  an  appurtenant  to  the  mill  or  furnace,  the  evi- 
dence, if  in  other  respects  proper,  might  have  been  received.  But 
this  is  not  pretended,  for  the  furnace  and  mill  are  as  much  appurte- 
nants to  the  tavern,  as  the  tavern  is  appurtenant  to  them.  The 
injury  to  the  tavern  would  itself  have  borne  an  action,  and  for  this 
reason  it  must  be  stated  specially.  It  is  nothing  to  the  purpose  that 
the  cause  might  have  been  tried  without  a  declaration.  The  plain- 
tiff thought  proper  to  file  a  declaration,  and  to  allege  injury  to 
property,  which  he  has  described.  To  permit  him  to  ask  damages 
for  other  property  not  named,  would  take  the  defendants  by  sur- 
prise, as  the  defendants  could  not  come  prepared  to  resist  a  claim 
which  was  not  made. 

As  to  the  reservation  in  the  deed  from  Williams  to  Kunzi,  we 
are  not  called  on  to  express  an  opinion,  inasmuch  as  it  was  not, 
for  some  reason,  brought  to  the  attention  of  either  court  or  jury. 
The  omission,  no  doubt,  will  be  corrected  on  another  trial,  where 
it  must  have  an  important  bearing  on  one  part  of  the  case,  viz., 
the  damages  to  which  the  plaintiffs  may  be  entitled  for  the  injury 
done  to  the  furnace. 

Judgment  reversed,  and  a  venire  de  novo  awarded, 
iv.  — 48  2o* 
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Lewis  against  Lewis. 

Testator  in  1728  devised  his  plantation  to  his  son  J.  W.,  provided  it  should 
be  valued,  and  he  to  pay  the  value  to  his  daughters  within  12  months  after 
the  valuation,  and  appointed  his  brothers  trustees  of  his  .Daughters'  legacies. 
One  daughter  survived,  and  the  trustees  were  appointed?  her  guardians.  A 
receipt,  dated  in  1730,  by  the  trustees,  to  T.  W.,  grandfather  and  guardian 
of  J.  W.,  of  the  amount  of  the  valuation  of  the  plantation,  found  after  the 
lapse  of  100  years  among  the  papers  of  J.  W.,  in  the  drawer  of  a  desk  known 
for  36  years  to  contain  his  papers,  and  remaining  in  the  possession  of  the  de- 
scendants of  the  person  in  whose  house  he  died  in  1760,  was  field  to  be  evidence 
to  show  title. 

So  a  lease  by  J.W.,  dated  in  1740,  found  under  the  same  circumstances,  was 
held  to  be  evidence. 

And  also  a  draft,  purporting  to  have  been  made  in  1717,  and  handed  down 
through  the  office  of  his  successors,  the  handwriting  being  proved  by  some  of  his 
descendants,  who  had  seen  much  of  his  handwriting,  to  be  the  same  with  other 
official  papers  written  by  him. 

Possession  follows  title,  unless  there  be  adverse  occupancy. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  ejectment  brought  by  John  Lewis  against  Charles 
Lewis,  in  which  a  verdict  and  judgment  were  rendered  for  John 
Lewis,  the  plaintiff  below  and  defendant  in  error. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Wright  and  Chapman,  for  plaintiff  in  error,  cited  3  Johns.  292 ; 
1  Stark.  Ev.  345 ;  9  Johns.  169  ;  10  Ib.  475 ;  6  Binn.  435 ;  1  Bay. 
374;  Co.  Lit.  6;  14  Mass.  237;  Bull.  N.  P.  256;  1  Day  364;  2 
Bac.  Jib.  648 ;  1  Phil.  Ev.  182 ;  2  T.  R.  55 ;  3  Har.  $  M'Hen.  581 ; 
1  Har.  4*  Johns.  174. 

Ross,  contra,  referred  to  1  Stark.  Ev.  54,  330;  6  Binn.  421 ;  4 
Serg.  4-  Rawle  466 ;  1  Dall.  14 ;  5  Watts  209 ;  1  Watts  &  Sere. 
533. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  appeared  that  Thomas  Watson,  in  1713,  obtain- 
ed a  patent  for  440  acres  of  land ;  that  he  divided  the  same  into 
three  parts,  of  which  his  son  John  had  one  part,  his  son  Thomas 
one  part,  and  Thomas  retained  and  lived  on  the  middle  portion 
until  his  death,  about  1731.  There  were  no  deeds  shown  from 
Thomas  to  his  sons ;  but  it  seemed  clear  the  original  tract  was 
occupied  as  three  separate  farms  as  far  back  as  any  account 
could  be  given.  This  dispute  related  to  the  part  allotted  to  Tho- 
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mas,  the  son,  who  made  his  will  in  1728,  proved  22d  of  May  1729. 
The  material  part  of  said  will  was  as  follows :  "  Item,  I  give  and 
bequeath  to  my  well-beloved  wife,  Elizabeth,  my  whole  estate, 
both  real  and  personal,  to  her  own  proper  use,  so  long  as  she 
remains  a  widow,  for  the  bringing  up  of  my  children ;  but  if  she 
marry,  I  will  that  she  have  only  one-third  part  of  my  personal 
estate,  and  my  best  bed  with  its  furniture,  to  hold  the  same  to  her 
own  proper  use  and  behoof  for  ever.  Item,  I  will  that  my  son 
John  have  the  full  power  of  my  plantation  and  real  estate,  at  either 
the  marriage  or  death  of  his  mother,  to  dispose  of  it  as  he  will, 
provided,  that  it  be  valued  at  the  time  when  he  enters  upon  it, 
and  he  pay  the  value  thereof  to  my  three  daughters,  Eleanor, 
Mary,  and  Sarah,  within  twelve  months  after  the  said  valuation, 
to  be  equally  divided  amongst  them,  or  so  many  of  them  as  shall 
then  be  living."  After  some  directions  in  case  his  widow  married 
before  his  son  came  of  age,  and  appointing  his  wife  executrix  of 
his  will,  he  continues  :  "  I  do  also  constitute  and  appoint  my  be- 
loved brothers  John  Watson  and  William  Smith  trustees  of  this 
my  last  will  and  testament,  giving  and  hereby  granting  unto  them, 
my  trustees,  full  power  and  authority  in  case  my  said  wife  should 
happen  to  die  or  marry  before  my  children  arrive  at  the  age  of  21 
years  as  aforesaid,  to  take  care  of  my  said  children  and  the  legacies 
hereby  to  them  granted,  and  put  it  to  the  best  advantage  for  my 
children's  use,  and  also  to  assist  and  advise  my  beloved  wife,"&c.&c. 

On  the  8th  of  June  1730,  John  Watson  and  William  Smith  were 
appointed  guardians  of  Sarah  Watson,  the  petition  stating  the 
death  of  her  sisters  Eleanor  and  Mary.  But,  on  the  20th  of  March 
1729-30,  a  receipt  was  given  by  John  Watson  and  William  Smith 
to  old  Thomas  Watson  in  these  words :  "  Received  of  Thomas 
Watson,  Dr.  guardian  to  John  Watson,  son  of  Thomas  Watson, 
Jun.,  deceased,  the  sum  of  £50  for  the  use  of  Sarah  Watson, 
daughter  of  the  said  Thomas  Watson,  deceased,  it  being  a  value 
put  upon  her  father's  plantation  at  her  mother's  death,  according 
to  his  will,  received  in  manner  following,  viz:  £30  by  his  obliga- 
tion ;  £20  in  discount ;  £5  part  thereof  being  a  legacy  given  the 
said  John  Watson  by  his  father's  will,  and  £15,  the  other  part 
being  a  double  share  of  his  mother's  thirds;  all  which  we  do 
hereby  acknowledge  to  have  received  in  full." 

It  would  seem,  then,  that  the  widow  and  two  daughters  died 
soon  after  Thomas,  Jun.,  and  this  paper  would  seem  to  contain  a 
full  settlement  of  the  will  and  estate.  At  the  same  time  the  above 
receipt  was  offered  in  evidence,  a  draft  of  the  land  in  question 
purporting  to  have  been  made  in  1717  by  John  Chapman,  sur- 
veyor ;  and  it  was  proved  by  several  persons  to  be  in  the  same 
handwriting  with  other  official  papers  by  John  Chapman,  handed 
down  through  the  office  of  his  successors,  surveyors ;  and  by  some 
descendants  of  his,  who  had  seen  much  of  his  handwriting.  At 
the  same  time  was  offered  a  lease  by  John  Watson,  Jun.,  to  John 
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Thomas,  for  a  tract,  being  the  south  part  of  his  land,  dated  1740. 
It  was  proved  that  John  Watson,  the  devisee  of  Thomas  Watson, 
Jun.,  and  known  as  John  Watson,  surveyor,  was  never  married ; 
that  he  died  about  1760,  at  the  house  of  a  Mr  Blackfan;  that  the 
three  last  mentioned  papers  were  found  in  a  drawer  of  a  desk 
containing  papers  of  John  Watson,  surveyor ;  that  for  30  years 
that  drawer  had  been  known  in  the  family  of  Blackfan's  descend- 
ants as  a  drawer  containing  papers  of  John  Watson,  surveyor, 
deceased.  They  were  all  objected  to,  but  admitted ;  they  were 
rightly  admitted.  Old  Thomas  Watson,  in  the  receipt  above, 
speaks  of  the  valuation  of  Sarah's  father's  plantation  and  its  valu- 
ation, and  the  receipt  is  for  the  price  of  it.  The  transaction  was 
between  the  grandfather  of  John  and  Sarah  and  the  trustees  of 
the  will  of  Thomas  Watson,  Jun.  It  and  the  draft  of  the  land 
were  the  evidences  of  title  and  extent  of  the  property.  The  will 
gave  it  to  John  on  his  paying  the  valuation,  and  this  paper 
showing  the  valuation  and  payment  of  it  to  Sarah,  being  found 
among  the  papers  of  John  after  the  lapse  of  100  years,  or  even  of 
one-fourth  of  that  time,  were  evidence  of  his  right  to  the  land. 
The  description  of  the  land  in  the  lease  was  not  very  precise,  but 
the  court,  on  the  lease  and  the  parol  evidence,  left  it  to  the  jury. 
The  title  being  in  John  Watson,  the  possession  was  in  him,  unless 
evidence  of  adverse  occupancy. 

John  Watson  made  his  will  on  the  8th  of  November  1760 — 
proved  1st  of  September  1761.  His  sister  Sarah  had  married  a 
man  named  Lewis.  The  will  was  :  "  After  full  payment  of  my 
funeral  expenses  and  just  debts,  I  give  and  devise  all  and  singular, 
my  land,  tenements,  and  hereditaments,  to  my  sister's  son  John 
Lewis  in  fee  tail  male ;  and  for  default  of  male  issue  in  his  line,  I 
will  the  same  to  my  cousin  Joseph  Watson,  in  fee,  charged  with 
the  payment  of  £10  per  annum  to  my  sister  Sarah  Lewis,  whilst 
she  shall  remain  a  widow,  if  at  any  time  or  times  she  shall  so 
happen  to  be,"  &c.  Then  follows  a  clause  giving  it  over  if  his 
nephew  shall  attempt  to  suffer  any  fine  or  recovery :  "And  if  they 
decline  payment  of  the  above  annuity  upon  the  terms  above  ex- 
pressed, then  I  will  that  my  said  cousin  Joseph  Watson,  or  his 
right  heir,  enter  immediately  upon  the  said  devised  premises,  and 
hold  the  same  in  fee-simple,  charged  as  aforesaid."  John  Lewis 
entered  and  resided  on  the  land,  or  occupied  it  by  his  second  son 
Charles  Lewis,  until  1837,  when  he  died.  John  Lewis,  the  plain- 
tiff, is  the  oldest  son.  Charles  defended  under  the  will  of  his 
father,  who  had  devised  it  as  if  he  had  been  the  owner  in  fee- 
simple. 

This  cause  had  been  tried  before,  and  before  the  receipt  and 
draft  and  lease  were  found.  The  court  on  this  trial  gave  a  charge, 
all  of  which  was  according  to  law.  As  is  now  very  common,  the 
counsel  of  Charles  Watson  proposed  a  long  string  of  propositions 
to  the  court,  which  the  judge  answered  as  follows : 
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1.  We  are  requested  to  charge  you,  "  That  Sarah  Watson  having 
survived  John  Watson,  surveyor,  the  plaintiff  cannot  recover  under 
the  will  of  said  John  Watson,  unless  there  is  positive  and  unequi- 
vocal proof  of  purchase  and  perfection  of  title  from  Sarah  to  him." 

.  The  proof  must  be  such  as  will  satisfy  the  conscience  of  the  jury. 
The  land  was  devised  by  Thomas  to  his  son  John ;  he  was  to  pay 
his  sisters.  The  receipt  is  evidence  of  a  valuation  and  a  family 
arrangement.  The  trustees  had  full  power  and  authority  to  take 
care  of  the  children  and  the  legacies  granted.  The  receipt  shows 
that  John's  guardian  received  the  valuation.  The  trustees  of  Sarah 
are  likewise  trustees  for  John,  and  the  presumption  of  law  is  that 
the  valuation  was  paid. 

2.  "  That  the  receipt  bearing  date  29th  of  March  1729-30, 
cannot  be  received  as  evidence  of  payment  to  Sarah  of  the  consi- 
deration money,  as  the  receipt  is  antecedent  in  date  to  the  appoint- 
ment of  the  trustees,  and  to  the  date  of  proof  of  Thomas  Watson's 
(Jun.)  will."     We  think  the  receipt  is  evidence  of  payment,  for 
by  that  receipt  the  trustees  got  the  thirds  of  the  widow  which 
belonged  to  John  for  the  use  of  Sarah  for  £15.     The  evidence 
shows  that  it  is  not  true  in  point  of  fact,  that  the  receipt  is  ante- 
rior to  Thomas  Watson's  will,  of  which  the  jury  are  the  judges. 

3.  "  That  the  trustees  of  Sarah  Watson  have  charge  only  of  the 
personal  estate  of  Sarah,  and  any  sale  of  her  real  estate  therefore, 
made  by  the  trustees  during  her  minority,  was  subject  to  be  dis- 
approved upon  her  arriving  of  age,  and  therefore  in  the  absence 
of  positive  proof  that  she  assented  to  the  sale  and  perfected  the 
title  at  her  majority,  the  jury  may  presume  it  was  not  done." 

4.  "  The  plaintiff  should  have  proved  that  John  Watson,  sur- 
veyor, ratified  the  valuation  of  the  land,  made  during  bis  minority, 
after  he  came  of  age,  and  also  that  he  then  accepted  to  take  it  at 
such  valuation  under  his  father's  will ;  and  in  the  absence  of  such 
proof  the  plaintiff  is  not  entitled  to  recover,  as  the  jury  cannot 
presume  that  he  did  so."     There  was  no  land  devised  by  her 
father  to  Sarah ;  the  land  was  devised  to  John,  or  rather  full 
power  over  it,  subject  to  a  valuation  and  payment.     The  receipt 
shows  that  valuation  was  made,  and  the  estate  settled  by  the 
trustees.     The  £5  legacy  to  John  accounted  for  £15,  paid  to  the 
trustees  in  the  thirds  of  the  widow.     Dr  Thomas  Watson,  John's 
guardian,  receipted  for  £30  to  the  trustees  for  the  use  of  Sarah ; 
this  they  had  power  to  adjust  under  the  will  of  Thomas  Watson, 
Jun.  or  2d.     The  trustees  had  charge  of  the  legacies  under  the 
will.    The  land  was  not  devised  to  Sarah,  only  money  arising  out 
of  land ;  under  the  evidence  in  this  case  it  was  not  necessary  to 
prove  a  confirmation  by  either  Sarah  or  John  after  they  came  of 
age. 

5.  "  The  plaintiff  has  not  proved,  that  the  widow  of  Thomas 
Watson,  Jun.  either  died  or  was  married  again  prior  to  his  children 
coming  of  age,  and  consequently  the  trustees  had  no  authority 
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over  the  estate,  and  any  action  of  theirs  cannot  give  title  to  the 
plaintiff."  This  point  is  put  in  opposition  to  the  evidence  of  which 
the  jury  are  the  judges ;  the  receipt  recites  the  death  of  the  widow 
and  the  distribution  of  her  effects ;  we  cannot  instruct  you  as  re- 
quired. 

6.  "  Unless  it  be  shown  that  John  Watson,  surveyor,  went  into 
possession  under  the  contract  between  his  guardian  and  the  trus- 
tees of  Sarah  Watson,  or  held  possession  under  the  same,  no  reco- 
very can  be  had."     Whether  the  lease  applies  to  this  land,  we 
have  left  as  a  fact  for  the  jury,  and  we  have  instructed  the  jury 
in  our  general  charge  that  title  gives  constructive  possession.    We 
refuse  to  instruct  as  required. 

7.  "  That  the  equitable  fee  in  this  land  was  not  in  John  Watson 
until  he  paid  the  valuation  money,  but  in  the  sister."     This  has 
been  answered  fully  in  the  general  charge  and  in  answer  to  the 
other  points.     Admitting  the  fact  that  the  equitable  fee  was  not 
in  John  Watson,  we  submit  to  the  jury  whether  there  is  not  satis- 
factory evidence  on  the  principles  as  here  stated  of  the  appraise- 
ment and  payment  of  the  money. 

8.  "  That  the  agreement  between  the  guardians  was  merely 
inchoate,  and  there  is  not  sufficient  evidence  how  it  has  been 
ratified."  We  have  admitted  the  receipt  in  evidence.  That  receipt 
is  plain,  clear,  and  explicit,  and  taken  in  connection  with  the  draft, 
we  look  upon  it  as  deciding  the  case,  and  it  does  decide  it  so  far 
as  to  vest  the  property  in  John  Watson,  surveyor.    It  is  a  written 
paper,  and  if  you  find  it  relates  to  this  land,  in  our  judgment,  taken 
in  connection  with  the  will  of  Thomas  Watson,  Jun.,  it  does  vest 
his  land  in  his  son. 

The  judge  on  this  having  stated  that  the  eldest  son  must  recover 
an  estate  in  tail,  and  that  the  law  was  with  the  plaintiff,  if  the 
jury  found  the  draft,  receipt  and  lease  related  to  this  land,  left 
these  facts  to  them,  and  they  found  for  the  plaintiff. 

Judgment  affirmed. 
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Ridgway  against  Stewart. 

Mortgages  of  real  or  personal  estate,  given  to  secure  the  payment  of  money  or 
debts,  are  not  within  the  5th  section  of  the  Act  of  24th  of  March  1818,  requiring 
deeds  of  assignment  to  be  recorded  within  30  days. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 
This  was  an  action  of  trespass  vi  et  armis  quare  clausum  fregit 
el  de  bonis  asportatis,  brought  by  Jacob  Ridgway,  Joseph  R.  Inger- 
soll,  and  others,  surviving  trustees  of  the  Philadelphia,  Germantown 
and  Norristown  Rail-road  Company  against  Ardemus  Stewart, 
Sheriff  of  Montgomery  county,  and  Michael  Wilt.  Wilt,  in  1840, 
obtained  a  judgment  against  the  company,  on  which  a  feri  facias 
issued  in  the  same  year,  and  Stewart  levied  on  and  sold  a  locomo- 
tive engine  and  car  as  the  property  of  the  company.  The  plaintiffs 
gave  notice  to  the  defendants  before  the  sheriff's  sale  that  they 
claimed  the  property.  The  plaintiffs  claimed  title  under  an  inden- 
ture of  mortgage,  dated  18th  of  May  1833,  and  a  conveyance  dated 
22d  of  March  1839,  of  the  property  sold,  as  follows  : 

"  This  Indenture,  made  the  18th  day  of  May,  in  the  year  1833, 
between  the  Philadelphia,  Germantown,  and  Norristown  Rail-road 
Company  of  the  one  part,  and  Jacob  Ridgway,  Edward  Coleman, 
Joseph  R.  Ingersoll,  Hosea  J.  Levis,  John  Savage,  and  Joseph  P. 
Norris,  Jun.,  of  the  other  part :  Whereas,  in  and  by  a  certain  by- 
law or  ordinance,  duly  enacted  and  made,  at  a  meeting  of  the 
stockholders  of  said  company,  convened  according  to  law,  on  the 
16th  day  of  May  in  the  present  year,  the  President  and  Managers 
of  said  company  were  authorized  and  directed  to  borrow  on  loan 
a  sum  of  money  not  exceeding  $300,000,  at  a  rate  of  interest  of  six 
per  centum  per  annum,  to  be  reimbursed  on  the  1st  day  of  May, 
which  will  be  in  the  year  1843,  and  not  before  that  time,  without 
the  consent  of  the  lenders  or  their  assigns,  and  to  appropriate  and 
pay  into  the  hands  of  trustees  a  sufficient  sum  of  money  as  the 
same  shall  be  wanted  to  satisfy  the  interest  on  the  sum  borrowed 
for  the  space  of  two  years,  as  the  same  shall  during  that  time 
accrue ;  and  in  and  by  the  said  by-law  or  ordinance  the  said 
President  and  Managers  were  further  authorized  and  directed,  for 
the  purpose  of  securing  the  repayment  of  such  loan  and  the  interest 
which  shall  accrue  thereon,  to  mortgage  or  convey  the  whole  of 
the  real  and  personal  estate  of  the  said  company,  and  the  tolls, 
income  and  profits  of  said  company,  arising  and  accruing  after  the 
1st  day  of  May,  which  will  be  in  the  year  1835,  excepting  and 
saving  so  much  thereout  as  shall  be  necessary  to  defray  the  expenses 


384  SUPREME  COURT  [Philadelphia 

[Ridgway  v.  Stewart] 

of  the  administration  of  the  affairs  of  the  said  company,  and  to  pay 
for  the  necessary  repairs  of  their  road  and  works,  in  trust,  to  and 
for  the  purpose  of  securing  the  repayment  of  the  loan  and  interest 
aforesaid,  and  further  to  give  such  other  evidences  and  securities 
for  the  repayment  aforesaid,  as  they  shall  deem  advisable  and 
direct :  And  whereas  a  subscription  was  opened,  and  sundry  indi- 
viduals and  bodies  corporate  have  lent  or  agreed  to  lend  divers 
sums  of  money,  amounting  altogether  to  a  sum  exceeding  $250,000, 
and  which  may  be  increased  by  the  said  President  and  Managers, 
by  virtue  of  the  authority  aforesaid,  to  the  sum  of  $300,000  :  And 
in  pursuance  of  the  authority  aforesaid,  it  has  been  agreed  by  the 
said  President  and  Managers,  that  the  said  sum  of  money,  borrowed 
and  to  be  borrowed,  shall  be  repaid  on  the  1st  of  May,  which  will 
be  in  the  year  1843,  and  that  it  shall  not  be  repaid  prior  to  that 
time  without  the  consent  of  the  respective  lenders  or  their  assigns, 
to  be  convertible  into  stock  of  the  said  company  at  par  at  the 
option  of  the  lenders,  their  respective  executors,  administrators  or 
assigns,  at  any  time  prior  to  the  1st  day  of  May,  which  will  be  in 
the  year  1838,  to  be  assignable  in  sums  of  not  less  than  $100,  and 
in  and  for  no  fractional  parts  of  that  sum ;  and  that  in  the  mean 
time  until  the  said  sum  of  money  loaned  or  to  be  loaned  shall  be 
repaid,  altogether  not  to  exceed  the  said  sum  of  $300,000,  interest 
shall  be  paid  the  lenders  or  their  assigns  at  the  rate  of  six  per 
centum  per  annum,  payable  at  the  company's  office  in  Philadel- 
phia, on  the  1st  days  of  May  and  November  annually,  agreeably 
to  the  terms  of  certificates  issued  or  intended  to  be  issued  therefor, 
on  the  amounts  received  and  subject  to  the  regulations  contained 
and  mentioned  in  the  said  certificates ;  and  for  the  securing  the 
said  loan  and  interest  in  pursuance  of  the  direction  and  authority 
aforesaid,  have  agreed  to  execute  this  indenture  to  the  aforesaid 
Jacob  Ridgway,  Edward  Coleman,  Joseph  R.  Ingersoll,  Hosea  J. 
Levis,  John  Savage,  and  Joseph  P.  Norris,  Jun.,  trustees  appointed 
with  the  assent  of  the  said  lenders :  Now  this  indenture  witnesseth, 
that  for  and  in  consideration  of  the  premises,  and  for  the  securing 
of  the  repayment  of  the  said  loan,  and  the  interest  which  shall 
accrue  thereon  to  the  lender  or  lenders,  their  executors,  adminis- 
trators and  assigns,  as  well  as  for  and  in  consideration  of  the  sum 
of  81  by  the  said  Jacob  Ridgway,  Edward  Coleman,  Joseph  R. 
Ingersoll,  Hosea  J.  Levis,  John  Savage,  and  Joseph  P.  Norris, 
Jun.,  to  the  said  The  Philadelphia,  Germantown  and  Norristown 
Rail-road  Company  paid,  at  or  before  the  ensealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  the 
said  The  Philadelphia,  Germantown  and  Norristown  Rail-road 
Company  have  granted,  bargained,  sold,  aliened,  enfeoffed,  released, 
conveyed  and  confirmed,  and  by  these  presents  do  grant,  bargain, 
sell,  alien,  enfeoff,  release,  convey  and  confirm  unto  the  said  Jacob 
Ridgway,  Edward  Coleman,  Joseph  R.  Ingersoll,  Hosea  J.  Levis, 
John  Savage,  and  Joseph  P.  Norris,  Jun.,  their  heirs,  executors, 
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administrators  and  assigns,  and  the  survivors  and  survivor  of  them, 
and  the  heirs,  executors,  administrators  and  assigns  of  such  sur- 
vivors and  survivor,  all  and  singular,  the  lands,  buildings,  works, 
tenements  and  hereditaments,  goods  and  chattels,  and  estate  real, 
personal  and  mixed,  whatsoever  and  wheresoever,  of  the  said 
The  Philadelphia,  Germantown  and  Norristown  Rail-road  Com- 
pany, and  all  the  tolls,  issues,  income  and  profits  of  said  company, 
from  and  after  the  1st  day  of  May,  which  will  be  in  the  year  1835, 
excepting  and  saving  so  much  thereout  and  therefrom  as  shall  be 
necessary  to  defray  the  expenses  of  the  administration  of  the  affairs 
of  said  company,  and  to  pay  for  the  necessary  repairs  of  their  road 
and  works,  together  with  all  and  singular  the  buildings,  improve- 
ments, ways,  alleys,  passages,  waters,  water-courses,  easements, 
franchises,  rights,  liberties,  privileges,  hereditaments  and  appurte- 
nances whatsoever  thereunto  belonging,  or  in  anywise  appertain- 
ing, and  the  reversions,  the  remainders,  the  rents,  issues  and  profits 
thereof  as  aforesaid,  and  all  the  estate,  right,  title,  interest,  property, 
claim  and  demand  of  the  said  The  Philadelphia,  Germantown  and 
Norristown  Rail-road  Company  whatsoever,  in  law  or  equity,  of, 
in  and  to  the  same,  and  every  part  thereof,  to  have  and  to  hold  the 
estate  and  premises  hereby  granted  or  mentioned  as  intended  so 
to  be,  hereditaments  and  appurtenances,  and  every  part  thereof, 
unto  the  said  Jacob  Ridgway,  Edward  Coleman,  Joseph  R.  Inger- 
soll,  Hosea  J.  Levis,  John  Savage,  and  Joseph  P.  Norris,  Jun., 
their  heirs,  executors,  administrators  and  assigns,  and  the  survivors 
or  survivor  of  them,  and  the  heirs,  executors,  administrators  and 
assigns  of  such  survivors  or  survivor,  to  and  for  the  only  proper 
use,  behoof  and  benefit  of  the  said  Jacob  Ridgway,  Edward  Cole- 
man, Joseph  R.  Ingersoll,  Hosea  J.  Levis,  John  Savage,  and  Joseph 
P.  Norris,  Jun.,  their  heirs,  executors,  administrators  aud  assigns, 
and  the  survivors  or  survivor  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivors  or  survivor :  In  trust, 
nevertheless,  for  the  uses  and  purposes  hereinbefore  recited  and  set 
forth ;  and  to  and  for  the  use  of  the  respective  lenders  aforesaid, 
their  executors,  administrators  and  assigns ;  in  further  trust  upon 
any  default  in  the  payment  of  the  interest  which  shall  become  due 
at  the  times  hereinbefore  specified  to  the  lenders  or  their  assigns 
by  the  said  company,  upon  30  days  notice  to  the  President  and 
Managers  of  the  said  company  by  them  the  said  Jacob  Ridgway, 
Edward  Coleman,  Joseph  R.  Ingersoll,  Hosea  J.  Levis,  John 
Savage,  and  Joseph  P.  Norris,  Jun.,  their  heirs,  executors,  admi- 
nistrators and  assigns,  and  the  survivors  or  survivor  of  them,  and 
the  heirs,  executors,  administrators  and  assigns  of  such  survivors 
or  survivor,  to  be  given  to  take  possession  of  the  estate,  premises 
and  property  hereby  granted,  and  to  receive  the  issues,  tolls,  in- 
come, and  profits  thereof,  and  with  the  proceeds,  after  first  deduct- 
ing thereout  so  much  as  shall  be  necessary  to  defray  the  expenses 
of  the  administration  of  the  affairs  of  said  company,  and  the  repairs 
iv.  —  49  2  H 
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of  the  said  road  and  works,  which  sum  or  sums  deducted  shall  be 
paid  by  them  to  the  treasurer  of  the  said  company,  upon  the  war- 
rant o'r  requisition  of  the  said  President  and  Managers;  shall 
secondly  pay  thereout  to  the  lenders  aforesaid  or  their  assigns  the 
amount  of  the  said  interest,  which  shall  be  respectively  due  them, 
and  if  any  balance  of  the  said  proceeds  shall  remain,  shall  pay  that 
balance  to  the  treasurer  of  the  said  company  for  the  time  being, 
and  shall  forthwith  surrender  and  give  up  to  the  said  President 
and  Managers  the  possession  of  the  said  estate,  premises  and  pro- 
perty hereby  granted,  and  cease  to  receive  the  tolls,  income,  issues 
and  profits  of  the  said  company;  it  being  understood  that  this  last 
mentioned  provision  and  trust  relates  only  to  the  non-payment  of 
interest  as  the  same  shall  become  due,  and  shall  not  be  deemed  or 
taken  as  affecting,  altering  or  diminishing  the  estate,  right,  title 
and  interest  of  the  grantees  herein  named  in  the  property  and 
premises  hereby  granted  in  the  event  of  the  non-repayment  of  the 
principal  of  the  said  loan  at  the  time  hereinbefore  said,  (or  its 
conversion  into  stock  according  to  the  terms  of  the  said  loan) ;  and 
in  further  trust  upon  the  repayment  of  the  said  loan  to,  (or  the 
extinguishment  of  the  same  by  the  conversion  of  the  same  into 
stock  of  the  said  company  as  hereinbefore  provided  by  the  respective 
lenders,  their  executors,  administrators  or  assigns),  and  the  pay- 
ment of  the  interest  as  the  same  shall  accrue,  upon  demand  made 
by  the  said  President  and  Managers,  to  reconvey  by  a  sufficient 
deed  or  deeds,  assurance  or  assurances,  to  the  said  The  Philadel- 
phia, Germantown  and  Norristown  Rail-road  Company,  their 
successors  and  assigns,  all  the  estate,  property  and  premises  here- 
by granted,  to  and  for  their  use  and  behoof  for  ever  according  to 
law  discharged  from  this  trust. 

And  it  is  hereby  covenanted  and  agreed  by  and  between  the 
said  parties  of  the  first  and  second  part,  that  they,  the  said  The 
Philadelphia,  Germantown  and  Norristown  Rail-road  Company, 
shall  and  will,  from  time  to  time,  and  at  all  times  hereafter,  so 
often  as  they  shall  acquire  or  become  the  owners  of  any  other 
estate,  or  estates,  or  property,  real  or  personal  whatsoever,  by 
good  and  sufficient  conveyances  and  assurances,  convey  and  assure 
the  same  parties  of  the  second  part,  their  heirs,  executors,  admin- 
istrators and  assigns,  and  the  survivors  or  survivor  of  them,  and 
the  heirs,  executors,  administrators  and  assigns  of  such  survivors 
or  survivor,  upon  the  trusts,  and  for  the  uses  and  purposes,  and 
upon  the  terms  and  conditions  in  this  present  indenture  declared 
and  contained,  so  that  the  same  and  every  part  thereof  shall  be- 
come and  be  security  to  the  said  lenders,  their  executors,  admin- 
istrators and  assigns,  in  like  manner  as  the  estates  and  property 
herein  and  hereby  conveyed :  and  it  is  further  covenanted  and 
agreed  by  and  between  the  said  parties,  that  the  said  parties  of 
the  second  part  shall  receive  and  hold  from  the  said  President  and 
Managers  from  time  to  time  so  much  money  or  moneys  as  shall 
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be  sufficient  to  pay  the  interest  which  shall  accrue  on  the  said 
loan  until  the  1st  day  of  May,  which  will  be  in  the  year  1835, 
according  to  such  terms  and  regulations  as  may  be  agreed  upon 
between  the  said  parties :  Provided  always  nevertheless,  that  if 
the  said  The  Philadelphia,  Germantown  and  Norristown  Rail-road 
Company,  their  successors  or  assigns,  shall  and  do,  well  and  truly 
pay,  or  cause  to  be  paid  to  the  said  Jacob  Ridgway,  Edward  Cole- 
man,  Joseph  R.  Ingersoll,  Hosea  J.  Levis,  John  Savage  and  Jo- 
seph P.  Norris,  Jr.,  their  heirs,  executors,  administrators  or  as- 
signs, or  the  survivors  or  survivor  of  them,  and  the  heirs,  execu- 
tors, administrators  or  assigns  of  such  survivors  or  survivor,  and 
the  respective  lenders  hereinbefore  referred  to,  their  respective 
executors,  administrators  or  assigns,  the  several  sums  of  money 
which  have  been  or  which  shall  be  by  them  respectively  lent,  the 
whole  not  exceeding  the  said  sum  of  $300,000,  according  to  the 
terms  of  said  loan  aforesaid,  on  the  1st  day  of  May,  which  will 
be  in  the  year  1843;  or  if  they  the  said  respective  lenders,  their 
executors,  administrators  or  assigns,  shall  and  do,  at  any  time 
prior  to  the  1st  day  of  May,  which  will  be  in  the  year  1838,  con- 
vert the  same  into  capital  stock  of  the  said  company  as  herein- 
before said,  whereby  the  debt  to  such  respective  lenders,  their 
executors,  administrators  or  assigns,  will  become  extinguished  or 
redeemed ;  and  if  the  said  The  Philadelphia,  Germantown  and 
Norristown  Rail-road  Company,  their  successors  and  assigns,  shall 
and  do  well  and  truly  pay,  or  cause  to  be  paid  to  the  said  respec- 
tive lenders,  their  executors,  administrators  or  assigns,  the  interest 
on  the  sum  or  sums  loaned  by  them  aforesaid,  or  to  be  loaned, 
accruing  or  to  accrue,  according  to  the  terms  of  the  said  loan 
hereinbefore  set  forth  and  more  particularly  mentioned  in  the  cer- 
tificates of  said  loan  to  be  issued  or  issued,  without  any  fraud  or 
further  delay  and  without  any  deduction,  defalcation  or  abatement 
to  be  made  of  anything  for  or  by  reason  of  any  taxes,  charges  or 
assessments  whatsoever  on  the  estate,  property  and  premises  here- 
by granted  and  conveyed,  that  then  and  from  thenceforth,  as  well 
this  present  indenture,  as  the  estate  and  title  hereby  granted  shall 
become  void  and  of  no  effect,  anything  hereinbefore  contained  in 
anywise  to  the  contrary  notwithstanding." 

The  following  is  the  conveyance  of  22d  of  March  1839 : 
"Whereas,  on  the  18th  of  May,  in  the  year  1833,  the  Philadel- 
phia, Germantown  and  Norristown  Rail-road  Company,  did  exe- 
cute an  indenture  of  mortgage,  of  all  their  estate,  real  and  per- 
sonal, to  Jacob  Ridgway,  Edward  Coleman,  Joseph  R.  Ingersoll, 
Hosea  J.  Levis,  John  Savage  and  Joseph  P.  Norris,  Jun.,  their 
heirs,  executors,  administrators  and  assigns,  and  the  survivors  and 
survivor  of  them  as  is  in  said  indenture  more  fully  expressed,  in 
trust  for  certain  purposes,  which  indenture  is  recorded  in  the 
office  for  the  recording  of  deeds  for  the  city  and  county  of  Phila- 
delphia, in  Mortgage  Book,  A.  M.,  No.  16,  page ,  &c.,on  the 
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25th  of  May  1833,  and  in  said  indenture  it  was  covenanted  by 
the  parties  '  that  they  the  said  The  Philadelphia,  Germantown 
and  Norristown  Rail-road  Company  shall,  and  will  from  time  to 
time,  and  at  all  times  hereafter,  so  often  as  they  shall  become  the 
owners  of  any  other  estate,  or  estates,  or  property,  real  or  per- 
sonal whatsoever,  by  good  and  sufficient  conveyances  and  assur- 
ances, convey  and  assure  the  same  to  the  said  parties  of  the  second 
part,'  as  therein  further  expressed,  '  upon  the  trusts  and  for  the 
uses  and  purposes,  and  upon  the  terms  and  conditions  in  this  pre- 
sent indenture  declared  and  contained,  so  that  the  same,  and  every 
part  thereof,  shall  become  and  be  security  to  the  said  lenders, 
their  executors,  administrators  and  assigns,  in  like  manner  as  the 
estates  and  property  herein  and  hereby  conveyed ;'  and  whereas 
the  President  and  Managers  of  the  said  The  Philadelphia,  Ger- 
mantown and  Norristown  Rail-road  Company,  did  on  the  20th  of 
March  1839,  pass  a  resolution,  directing  that  the  property  and 
estate,  real  and  personal,  acquired  since  the  18th  of  May  1833, 
of  the  said  company,  by  good  and  sufficient  conveyances  should 
be  granted  and  conveyed  to  Jacob  Ridgway,  Edward  Coleman, 
Joseph  R.  Ingersoll,  Hosea  J.  Levis  and  Joseph  P.  Norris,  Jun., 
surviving  mortgagees  in  trust,  in  the  aforesaid  indenture  of  mort- 
gage, in  trust  to  and  for  the  purposes  mentioned  in  the  said  inden- 
ture, according  to  the  provisions  thereof,  and  that  possession  of 
the  said  personal  property  be  delivered  to  the  said  trustees  forth- 
with :  Now  know  all  men  by  these  presents,  that  the  said  The 
Philadelphia,  Germantown  and  Norristown  Rail-road  Company, 
in  pursuance  of  the  above  recited  covenant,  in  the  said  indenture 
of  mortgage  contained,  and  the  resolution  aforesaid,  for  and  in 
consideration  of  the  premises,  and  of  the  sum  of  one  dollar,  to  them 
paid  at  or  before  the  ensealing  and  delivery  hereof,  the  receipt 
whereof,  from  the  herein  named  trustees,  is  hereby  acknowledged, 
have  granted,  bargained,  sold  and  assigned,  and  by  these  presents 
do  grant,  bargain,  sell  and  assign  to  the  said  Jacob  Ridgway, 
Edward  Coleman,  Joseph  R.  Ingersoll,  Hosea  J.  Levis  and  Jo- 
seph P.  Norris,  Jun.,  their  executors,  administrators  and  assigns, 
and  the  survivors  of  them  and  the  survivor  of  them,  (the  said  John 
Savage  being  deceased,)  and  the  executors,  administrators  and 
assigns  of  such  survivors  and  survivor  of  them,  all  the  engines, 
cars,  horses,  carriages,  tenders,  iron,  wood,  machinery  and  ma- 
chines for  transportation,  furniture,  stock  on  the  road  and  in  the 
depots  and  elsewhere,  and  all  personal  and  moveable  property  of 
every  kind  and  description  whatsoever,  belonging  to  the  said  The 
Philadelphia,  Germantown  and  Norristown  Rail-road  Company, 
and  by  them  acquired  since  the  18th  of  May  1833,  (a  schedule 
whereof  is  hereto  annexed,)  to  have  and  to  hold  the  same,  in  trust 
to,  and  for  the  uses,  intents  and  purposes  expressed  and  contained 
in  the  indenture  of  mortgage  hereinbefore  recited,  which  by  refer 
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ence  thereto  will  more  fully  and  at  large  appear,  and  in  actual 
possession,  according  to  the  terms  of  the  resolution  aforesaid." 

The  main  question  was,  whether  the  conveyance  of  the  22d  of 
March  1839,  was  void  against  judgment  creditors  for  want  of 
recording  under  the  Acts  of  Assembly  relating  to  the  recording 
of  assignments  for  the  benefit  of  creditors. 

BURNSIDE,  President,  charged  as  follows,  viz. : 

"  In  1833  this  company  wanted  to  raise  funds  to  complete  the 
road.  The  legislature,  to  enable  them  to  perfect  this  valuable 
improvement,  passed  a  supplement,  enabling  the  company  to  in- 
crease their  capital  stock,  not  to  exceed  16,000  shares  of  $50  each, 
and  the  proviso  to  the  second  section  of  the  Act  declares,  '  that 
the  said  company  shall  have  the  power  to  borrow  money  on  loan, 
to  enable  them  to  finish  their  works,  and  to  give  mortgages,  cer- 
tificates or  other  evidences  and  securities  for  the  payment  thereof. 
The  same  to  be  convertible  or  not  convertible  into  stock,  as  shall 
be  agreed  on  between  said  company  and  the  lender  or  lenders.' 
It  would  seem  from  the  evidence,  that  in  the  spring  of  1833,  and 
prior,  the  company  were  without  funds  to  complete  the  road. 
Under  the  second  section  of  the  Act  to  which  the  court  have 
referred,  passed  the  30th  March  1833,  proposals  were  issued  for  a 
loan  of  $250,000,  with  the  privilege  of  increasing  it  to  $300,000. 
The  interest  on  this  loan  was  to  commence  from  the  day  of  pay- 
ment. It  was  to  be  six  per  cent.,  and  the  interest  was  payable 
semi-annually  on  the  1st  of  May  and  November,  in  each  year. 

It  is  evident  that  James  R.  Wilson  and  others  subscribed  largely 
to  this  loan,  and  Jacob  Ridgway  and  others  agreed  to  become 
trustees,  and  accepted  a  mortgage  on  the  18th  of  May  1833,  on 
the  road  of  the  corporation  in  trust  for  the  subscribers  of  this  loan. 
The  mortgage  recites  that  upwards  of  $250,000  of  the  loan  was 
subscribed,  and  that  the  company  had  a  right  to  increase  it  to 
$300,000.  To  secure  the  repayment  of  this  loan  and  the  interest 
semi-annually,  the  company  gave  a  mortgage  on  '  all  and  singular 
the  lands,  buildings,  works,  tenements  and  hereditaments,  goods 
and  chattels,  and  estate,  real,  personal  and  mixed,  whatsoever  and 
wheresoever  of  the  said  Philadelphia,  Germantown  and  Norris- 
town  Rail-road  Company,  and  all  the  tolls,  issues,  income  and 
profits  of  the  said  company,  from  and  after  the  1st  of  May  1835, 
reserving  to  the  company  a  sum  sufficient  to  defray  the  expenses 
of  the  administration  of  the  affairs  of  the  company,  and  to  pay 
for  the  necessary  repairs  of  the  road,'  &c.  A  sufficient  sum  was 
subscribed  to  complete  the  road  so  far  as  to  open  it  for  transport- 
ation. The  road  was  in  operation  and  open  for  transportation  for 
some  years  prior  to  the  spring  of  1839 ;  the  precise  length  of  time 
does  not  appear.  After  deducting  expenses,  the  tolls  did  not  raise 
a  sufficient  sum  to  meet  the  interest  on  the  loan  of  1833;  and  on 
the  22d  of  March  1889,  the  company  executed  a  deed  under  their 
seal,  to  the  trustees  in  the  mortgage.  This  conveyance  recites  the 
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mortgage.  You  will  observe  that  by  this  deed  the  company 
granted,  bargained,  sold  and  assigned,  '  all  the  engines,  cars, 
horses,  carriages,  tenders,  iron,  wood,  machinery  and  machines  for 
transportation,  furniture,  stock  on  the  road,  and  in  the  depots,  and 
elsewhere,  and  all  personal  and  moveable  property  of  every  kind 
and  description  whatsoever,  belonging  to  the  said  Philadelphia, 
Germantown  and  Norristown  Rail-road  Company,  and  by  them 
acquired  since  the  18th  of  May  1833,'  with  a  schedule  annexed ; 
'  to  hold  in  trust  for  the  uses,  interests,  and  purposes  expressed 
and  contained  in  the  indenture  of  mortgage  before  recited.'  The 
schedule  includes  the  property  sold  by  Sheriff  Stewart  on  the  exe- 
cution of  Michael  Wilt. 

The  defendant's  third  point ;  '  The  deed  of  transfer  of  22d  of 
March  1839,  with  the  inventory,  if  under  any  circumstances  it 
would  be  operative  as  a  conveyance  of  the  personal  property  of 
the  company,  is  null  and  void  against  creditors,  because  it  was  not 
recorded  within  thirty  days,  and  no  right  of  property  passes  to 
the  plaintiff  under  it.' 

Upon  a  careful  examination  of  the  Acts  of  1818  and  1836,  and 
of  the  cases  of  Englebert  v.  Blanjot,  (2  Whart.  240),  and  Flana- 
gin  v.  Wetherill,  (5  Whart.  280),  we  are  unable  to  come  to  any 
other  conclusion  than  that  this  deed  of  the  22d  of  March  1839, 
comes  within  the  statutory  enactments,  and  within  those  decisions. 
The  ingenious  argument  of  the  plaintiffs  has  not  been  able  to  sat- 
isfy us  that  this  deed  is  valid  against  creditors,  without  being 
recorded.  The  Chief  Justice  says  that  the  Act  of  1818  is  not 
only  remedial  but  beneficial,  and  consequently  to  be  liberally 
construed  in  suppression  of  the  mischief.  In  the  late  case,  Judge 
Sergeant  says,  it  is  sufficient  that  it  is  for  creditors  to  bring  it 
within  the  reasons  for  the  passage  of  the  Act  of  the  24th  of  March 
1818.  Was  not  this  an  assignment  for  the  benefit  of  creditors? 
Most  assuredly  it  was,  and  was  so  intended.  It  is  said  it  did  not 
vest  the  right  absolutely  in  the  personal  estate  of  the  company. 
This  is  true,  but  in  our  judgment,  it  increased  the  necessity  of 
having  the  deed  placed  on  record.  We  see  no  reason,  nor  any 
use  in  the  Act,  if  this  deed  is  not  within  it. 

The  result  is,  that  the  Act  of  1818,  not  being  regarded  by  the 
trustees,  the  assignment  did  not  vest  the  property  so  as  to  bar  the 
right  of  the  plaintiffs  to  take  it  in  execution." 

The  plaintiffs  excepted  to  the  opinion  of  the  court. 

Error  assigned : 

The  court  erred  in  charging  the  jury  that  the  conveyance  of 
22d  of  March  1839  did  not  vest  the  property  in  the  plaintiffs,  so 
as  to  bar  the  right  of  a  judgment  creditor  to  take  it  in  execution, 
the  conveyance  not  having  been  recorded  within  thirty  days. 

This  case  was  argued  at  December  term  1841,  by  the  same 
counsel  who  now  re-argued  it. 
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Miles,  for  plaintiff  in  error.  The  paper  of  the  22d  of  March 
1839,  is  not  an  assignment  within  the  Act  of  24th  of  March  1818, 
sec.  5  (Sm.  L.  131) ;  it  therefore  needed  not  to  have  been  recorded 
within  thirty  days.  The  Act  contemplates  an  absolute  convey- 
ance without  any  reservation  of  right  or  interest  in  the  grantor, 
and  not  a  deed  of  mortgage  or  pledge  merely.  Assignment  means 
an  absolute  transfer.  2  Blac.  Com.  326,  327 ;  Thorn.  Coke  566 ; 
10  Watts  244 ;  1  Rawle  171 ;  5  Serg.  fy  Rawle  284  ;  6  Mass.  422 ; 
12  Ib.  300 ;  10  Johns.  389.  An  assignment  or  mortgage  of  per- 
sonal property  may  be  by  parol.  4  T.  R.  690 ;  4  Taunt.  326. 

Freedley,  contra,  contended  that  the  mortgage  did  not  pass  the 
right  of  property  so  as  to  enable  the  trustees  to  maintain  trespass. 
The  mortgage  should  have  been  recorded.  5  Whart.  280. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  court  below  conceiving  the  deed  of  the  22d 
of  March  1839,  under  which  the  plaintiffs  claimed  the  right  of 
possession  to  the  goods  in  question  to  be  an  assignment  of  goods 
made  by  an  insolvent  debtor  in  trust  for  the  benefit  of  his  credit- 
ors, embraced  by  the  5th  section  of  the  Act  of  Assembly  of  the 
24th  of  March  1818,  entitled  "  an  Act  to  compel  assignees  to  set- 
tle their  accounts,  and  for  other  purposes,"  (Pampli.  L.  287,)  in- 
structed the  jury  that  it  was  void  as  against  the  defendants,  be- 
cause it  was  not  recorded  in  the  office  for  recording  of  deeds  in 
the  county  where  the  party  making  the  deed  resided,  within  thirty 
days  after  its  execution.  The  section  of  the  Act  here  referred  to, 
declares  "  that  all  assignments  so  as  aforesaid  to  be  made  and  exe- 
cuted, which  shall  not  be  recorded  in  the  office  for  recording  of 
deeds  in  the  county  in  which  such  assignor  resides  within  thirty 
days  after  the  execution  thereof  shall  be  considered  null  and  void 
as  against  any  of  the  creditors  of  the  said  assignor."  The  assign- 
ments here  designated  by  the  words  "  so  as  aforesaid  to  be  made 
and  executed,  which  shall  not  be  recorded,"  <fec.,  are  thus  described 
in  the  first  section  of  the  Act,  "  any  voluntary  assignment  of  his 
(the  debtor's)  estate,  real,  personal  or  mixed,  or  any  part  thereof 
to  any  person  or  persons  in  trust  for  the  use  of  his  creditors,  or  in 
trust  for  the  use  of  such  person  or  persons  to  whom  such  assignment 
may  be  so  made,  and  other  creditors  of  the  said  assignor,  it  shall 
and  may  be  lawful  for  the  Court  of  Common  Pleas  of  the  proper 
county,  and  they  are  hereby  authorized  and  required,  on  the  appli- 
cation of  any  of  the  creditors  of  such  assignor,  at  any  time  after 
two  years  from  the  time  such  assignment  shall  have  been  made,  to 
issue  a  citation  to  such  assignee,  &c.,  commanding  him,  &c.,  to 
appear  at  a  time  to  be  appointed  by  the  court  and  settle  his  ac- 
count," &c.  It  is  perfectly  plain  from  the  language  just  recited, 
that  the  assignments  required  by  the  5th  section  of  the  Act  to  be 
recorded  within  the  thirty  days,  are  those  absolute  transfers  made 
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by  debtors,  in  embarrassed  or  insolvent  circumstances,  of  their 
estates  to  trustees  for  the  benefit  of  their  creditors,  that  is,  for  the 
purpose  of  being  turned  into  money  and  applied  by  the  trustees 
to  the  payment  of  the  debts  owing  by  the  assignors. 

But  the  deed  of  the  22d  of  March  1839,  under  which  the  plain- 
tiffs claim,  is  an  entirely  different  instrument.  It  is  a  mortgage 
of  the  goods  described  in  it,  and  not  an  assignment  or  absolute 
transfer  or  conveyance  thereof,  but  conditional  merely.  In  other 
words,  a  pledge  of  the  things  therein  mentioned  as  a  security  for 
the  payment  of  the  money  therein  specified,  according  to  the  stip- 
ulation therein  contained.  The  two  instruments  are  very  differ- 
ent from  each  other  in  their  nature ;  the  one  is  an  absolute  and 
indefeasible  conveyance  of  the  subject  matter  thereof,  whereas  the 
other  is  only  conditional  and  defeasible.  Consequently  the  authority 
and  right  derived  from  the  two  instruments  to  the  grantee,  are 
very  different.  Indeed  it  would  be  difficult,  if  not  wholly  imprac- 
ticable, to  apply  to  mortgages  of  either  goods  or  lands,  all  the 
various  provisions  made  by  the  Act  of  the  24th  of  March  1818, 
in  regard  to  the  assignments  therein  mentioned.  For  instance,  the 
Court  of  Common  Pleas  of  the  proper  county  is  authorized  and 
required,  upon  the  application  of  any  of  the  creditors,  after  two 
years  (which  is  reduced  to  one  year  by  the  Act  of  the  14th  of 
April  1828,  on  the  same  subject,)  from  the  execution  of  the  assign- 
ment, to  cite  the  assignees  to  appear  and  settle  their  account  of 
the  execution  of  the  trust ;  and  that  an  assignment  made  since 
the  14th  of  April  1828,  allowing  more  than  a  year  for  executing 
the  trust,  was  void,  was  declared  by  this  Court,  because  contrary  to 
the  spirit  and  meaning  of  those  Acts.  Sheerer's  Assignees  \.  Laut- 
zerheiser,  (6  Watts  543).  Now  it  seems  impossible  to  apply  this 
principle  of  these  Acts  to  mortgages,  without  making  every  debt, 
to  secure  the  payment  of  which  a  mortgage  is  given,  payable  with- 
in a  year  after  its  execution.  But  this  would  be  an  utter  surprise 
upon  everybody ;  for  it  has  never  before,  I  think,  entered  into  the 
mind  of  any  one,  notwithstanding  the  passage  of  these  Acts  of 
Assembly,  to  conceive,  that  as  long  time  could  not  be  given  for 
the  payment  of  a  debt  secured  by  mortgage  as  the  parties  should 
choose  to  agree  on.  If  such  a  principle  be  applicable  to  mort- 
gages on  goods  given  to  secure  the  payment  of  debts,  it  must  be 
equally  so  to  mortgages  on  lands  or  real  estates  for  a  like  purpose, 
because  the  Acts  of  Assembly  do  not  extend  to  or  embrace  the 
one  more  than  the  other. 

It  is  perfectly  manifest,  therefore,  that  if  the  same  principle  be 
applied  to  mortgages  that  has  been,  under  these  Acts,  to  assign- 
ments made  for  the  benefit  of  creditors,  the  whole  law,  as  it  has 
ever  been  understood,  in  relation  to  mortgages,  will  be  entirely 
changed,  and  every  one  will  be  completely  amazed  to  learn  that 
it  is  so,  without  any  previous  intimation  of  it  from  the  legislature. 
For,  I  think,  it  may  be  said  with  great  truth,  as  well  as  propriety, 
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that  there  is  nothing  either  in  the  language  of  the  Acts  of  Assem- 
bly on  this  subject,  or  in  the  provisions  contained  therein,  which 
tends  in  the  slightest  degree  to  show  that  the  legislature  intended 
to  embrace  mortgages  given  for  any  purpose  whatever.  And  one 
of  the  first  rules  which  we  have  for  the  interpretation  of  the  Acts 
of  the  legislature  is  well  adapted  to  advise  the  community  of  every 
change  that  is  intended  to  be  made  in  the  law  of  the  State,  so 
as  to  prevent  any  individual  from  being  deluded  or  taken  by  sur- 
prise in  respect  to  what  the  law  is  at  any  particular  period.  The 
rule  I  allude  to  is  this,  that  the  words  of  the  Act  are  generally  to 
be  understood  in  their  usual  and  most  known  signification ;  not  so 
much  regarding  the  propriety  of  grammar  as  their  general  and 
popular  sense.  1  Bl.  Com.  59.  Regarding,  then,  the  words  of 
the  Act  of  Assembly,  on  this  point,  in  their  usual  and  most  known 
signification,  or  in  their  general  and  popular  sense,  or  even  in  their 
grammatical  and  legal  sense,  there  does  not  appear  to  be  any  good 
ground  for  holding  that  mortgages  given,  upon  either  real  or  per- 
sonal estate,  to  secure  the  payment  of  moneys  or  debts,  were  in- 
tended by  the  legislature  to  be  embraced  within  the  5th  section 
of  the  Act  of  the  24th  of  March  1816.  The  court  below,  there- 
fore, erred  in  charging  the  jury  that  the  deed  of  the  22d  of  March 
1839  was  void,  because  not  recorded  as  deeds  of  assignment  are 
required  by  the  terms  of  that  section. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Union  Canal  Company  against  Loyd  et  al. 

After  the  lapse  of  many  years,  the  minute  books  of  a  corporation  proved  to  have 
been  found  in  their  proper  place,  produced  by  the  proper  officer,  and  sworn  to  be 
the  books  or  records  of  the  company,  are  evidence  in  favour  of  the  company  in 
an  ejectment  by  them  against  persons  claiming  under  one  who  was  proved  at  the 
date  of  the  entry  in  the  minutes  to  have  been  their  president. 

Corporation  books  are  not  generally  evidence  against  a  stranger,  but  are  so 
against  a  corporator  present  and  assenting  to  the  entry  made  in  them  and  against 
those  claiming  under  him. 

Cheques  purporting  to  have  been  drawn  by  the  President  of  a  Canal  Company 
on  their  treasurer,  in  favour  of  contractors,  are  evidence  to  show  that  such  per- 
son acted  as  their  president,  and  are  also  primd  facie  evidence  they  were  paid, 
if  the  work  was  done  under  the  contract,  and  they  are  produced  from  the  archives 
of  the  company  or  by  their  treasurer. 

Surveys  made  under  a  resolution  of  the  company,  passed  whilst  R.  M.  was 
their  president,  and  assented  thereto,  are  evidence  in  a  suit  against  persons  claim- 
ing under  R.  M. ;  but  a  survey  made  under  other  circumstances  is  not  evidence 
without  other  proof. 
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R.  M.,  by  articles  of  agreement,  conveyed  to  a  Canal  Company  an  equitable 
title  to  a  small  part  of  a  large  tract  of  land  which  he  held  under  an  equitable 
title,  on  which  he  had  paid  a  part  of  the  purchase  money,  and  was  in  possession. 
The  whole  tract  was  afterwards  purchased  at  sheriff's  sale  as  the  property  of  R. 
M.  by  S.  C.,  who  subsequently  procured  a  release  of  the  legal  title.  R.  M. 
afterwards  became  bankrupt.  Held,  in  ejectment  by  the  company  against  persons 
claiming  from  S.  C.,  that  the  answer  of  R.  M.  on  oath,  on  his  examination  before 
the  commissioners  of  bankruptcy,  stating  that  the  land  remained  with  the  com- 
pany to  answer  calls  for  his  shares  in  the  company,  with  a  reference  to  his  leger 
entry,  was,  after  the  death  of  R.  M.,  admissible  in  evidence  as  an  entry  by  a 
third  person  against  his  interest. 

Merely  being  a  stockholder  in  a  Canal  Company  is  not  constructive  notice  of 
the  claims  of  the  company  to  lands. 

A  stockholder  in  a  company  is  a  witness  in  an  ejectment  by  the  company  to 
prove  service  of  a  notice  on  defendant's  agent,  and  the  admission  of  such  person 
that  he  was  agent,  and  that  notice  was  served  on  him. 

Letters  and  acts  of  third  persons,  and  minutes  of  a  Canal  Company  claiming 
land  by  equitable  title,  and  occupation  as  a  canal  for  many  years,  are  evidence  to 
show  recognition  of  their  right  and  the  exercise  of  ownership  by  them. 

THIS  was  an  ejectment  for  •£-£%  parts  of  an  acre  of  land  in 
Spring  Garden,  tried  before  the  Chief  Justice  at  Nisi  Prius,  in 
which  a  verdict  was  rendered  for  the  defendants,  and  the  plain- 
tiffs obtained  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial. 

The  plaintiffs  claimed  title  under  Robert  Morris,  who,  by  arti- 
cles of  agreement,  had  purchased  from  John  Penn  142  acres  and 
9  poles  of  land,  comprehending  the  locus  in  quo,  and  had  paid  part 
of  the  purchase  money,  viz. ,£1225,  and  received  possession.  The 
plaintiffs  alleged  a  contract  between  them  and  Robert  Morris  for 
this  strip  for  the  use  of  the  canal  entered  into  in  1796. 

The  defendants  held  under  a  sheriff's  deed,  dated  in  1798,  con- 
veying the  whole  tract,  as  the  property  of  Robert  Morris,  to  Sam- 
uel Coates,  who,  in  December  1798,  purchased  from  John  Penn 
his  title  also. 

The  plaintiffs  alleged  and  produced  evidence  to  prove  that  Rob- 
ert Morris  was  President  of  the  Delaware  and  Schuylkill  Navi- 
gation Company,  to  whose  rights  the  plaintiffs  succeeded,  for  a  con- 
siderable period  of  time,  and  particularly  in  the  year  1796.  That 
before  1796,  and  down  to  the  time  of  the  suit  brought,  these 
Companies  were  in  possession  of  certain  portions  of  Robert  Mor- 
ris's land,  and  among  others  the  premises  described  in  the  writ, 
and  had  excavated  the  same  for  the  bed  of  a  canal.  That  Mr 
Morris  was  at  the  time  living  on  the  land  through  which  the  bed 
of  the  canal  was  dug,  and  was  the  originator  and  the  most  active 
party  in  the  canal  project.  That  his  son,  who  lived  with  him  near 
the  canal,  had  never  heard  him  object  to  it  as  a  trespass  on  his 
property. 

On  the  trial  the  plaintiffs  offered  in  evidence,  and  the  judge 
overruled,  minutes  of  the  Delaware  and  Schuylkill  Company  con- 
taining the  following  resolutions,  stated  to  be  passed  at  a  meeting 
of  the  Board  at  which  Robert  Morris  presided. 
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"  March  15th  1796.  Resolved,  that  the  quantity  of  land  occu- 
pied by  the  canal  be  ascertained  by  the  engineer  in  order  that  a 
deed  be  prepared  for  the  same.  Mr  Morris  proposed  to  the  board 
to  accept  in  full  satisfaction  for  his  land  the  mean  price  between 
what  was  allowed  by  the  board  for  Mr  Hamilton's  land  on  this 
side,  and  Mrs  Harrison's  on  the  other.  Whereupon,  resolved,  that 
the  said  proposition  be  agreed  to,  and  that  at  the  rate  of  £57  10s. 
per  acre  be  allowed  to  Mr  Morris  for  so  much  of  his  land  as  is  or 
shall  be  taken  for  the  use  of  the  canal. 

On  the  3d  of  May  1796,  at  a  stated  meeting  of  the  Board  of 
Managers,  it  was  resolved,  that  the  contracts  for  the  land  of 
Messrs  Morris  and  Young  be  deemed  and  taken  to  have  been 
entered  into  and  concluded  at  the  time  their  respective  contracts 
for  working  on  the  same  were  made. 

On  the  30th  of  June  1796,  it  was  resolved  that  the  treasurer  be 
directed  to  give  credit  to  Mr  Morris  and  Mr  Young  for  the 
amount  of  their  respective  damages  settled  for  their  lands  occu- 
pied by  the  track  of  the  canal." 

The  evidence  as  to  the  minutes  of  the  corporation  was  as  fol- 
lows :  Thomas  P.  Roberts,  the  present  treasurer,  testified  that  he 
had  been  treasurer  of  the  Union  Canal  Company  since  the  year 
1821,  and  the  acting  secretary,  and  had  the  custody  of  the  books. 
That  these  were  the  minutes  of  the  company,  and  had  been  as 
such  in  his  possession.  There  might  have  been,  but  he  never  saw 
any  others  to  his  recollection.  He  found  the  books  in  the  office. 
He  could  not  recollect  who  preceded  him  as  secretary  or  treasu- 
rer. He  could  not  say  he  received  those  books  from  any  one  in 
particular.  He  found  them  in  the  office.  Mr  Duponceau  swore 
that  he  was  a  stockholder  in  the  old  Union  Canal  Company,  and 
remained  so  until  it  broke.  He  knew  R.  Morris's  handwriting. 
The  cheques  were  his  handwriting.  Morris  was  president  when 
he  became  a  stockholder.  The  witness  was  a  director.  He  thought 
Morris  was  president  a  long  time :  he  thought  he  was  president  in 
1796:  he  had  a  strong  impression  he  was  president  in  1796.  R. 
P.  Smith,  another  witness,  swore  that  the  minutes  of  the  dates 
offered  were  in  his  father's  handwriting.  The  book  generally  was 
in  his  father's  handwriting. 

The  plaintiffs  further  gave  in  evidence  a  contract  made  on  the 
25th  of  April  1793,  between  the  Delaware  and  Schuylkill  Company 
and  Gersham  Johnson  and  Napier,  engineers,  to  dig  the  canal,  and 
then  offered  in  evidence  certain  cheques  drawn  by  Robert  Morris 
as  president,  in  favour  of  those  persons,  dated  from  the  30th  of 
April  1793,  to  the  8th  of  February  1797,  and  purporting  to  be 
receipted  by  them ;  but  these  were  rejected  by  the  court,  and  an 
exception  noted. 

They  further  offered  in  evidence  four  surveys  of  the  route  of 
the  canal  through  Mr  Morris's  land  in  March  1793,  by  Weston, 
engineer  of  the  company;  in  April  1796,  by  Brookes,  surveyor; 
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March  1804,  by  Hill,  surveyor,  all  proved  by  the  secretary  and 
treasurer  to  have  been  found  by  him  among  the  archives  of  the 
company,  together  with  proof  that  Weston,  Brooke  and  Hill  were 
dead.  These  were  rejected  by  the  court,  and  an  exception  noted. 

They  further  offered  in  evidence  the  following  statement,  under 
oath  of  Mr  Morris,  taken  from  the  duly  proved  records  of  the 
bankrupt  commissioners,  viz. : 

"  The  Canal  Company  of  Delaware  and  Schuylkill  owe  me  for 
the  strip  of  land  in  which  the  canal  is  cut  through  Springetsbury 
and  the  Hills,  which  remains  to  answer  the  calls  of  the  company 
for  the  instalments  on  my  shares.  September  19th,  1801.  Leger 
of  Robert  Morris,  page  109."  This  evidence  was  rejected,  and 
an  exception  noted. 

The  plaintiffs  proved  contracts  with  the  city  of  Philadelphia  in 
1813  and  1819,  authorizing  them  to  lay  pipes  along  the  towing 
paths  of  the  canal  for  the  passage  of  water  from  Fairmount,  and 
that  in  pursuance  of  covenants  with  the  city  they  had  kept  in 
repair  the  sides  of  the  canal  and  culverts  from  1813  to  1818  in- 
clusive; and  that  in  1812  or  1813,  the  company  had  the  canal  bed 
marked  by  stones,  inscribed  U.  C.,  and  caused  the  same  to  be 
re-surveyed  by  Robert  Brooke,  the  regulator  of  the  Northern  Lib- 
erties. They  then  offered  in  evidence  various  proceedings  and 
acts  to  show  their  care  and  supervision  of  the  canal  and  the  exer- 
cise of  ownership  over  it,  and  the  recognition  of  their  title  and 
possession  by  others,  consisting  of  proceedings  of  a  meeting  of 
citizens  in  January  1825,  and  resolutions  of  the  company  in  June 
1804,  and  afterwards  at  various  times  to  1825,  respecting  the  sale 
of  gravel  and  stones,  the  pay  of  surveyors,  the  general  care  and 
superintendence,  payment  of  damages,  repairs  of  culverts,  guard- 
ing against  encroachments,  permission  to  erect  fence,  &c.,  sales 
of  part  to  others.  These  the  defendants  objected  to,  and  the  court 
overruled  and  noted  an  exception. 

The  plaintiffs,  to  show  notice  of  their  rights,  offered  to  show 
that  the  Bank  of  North  America,  under  whom  the  defendants 
claimed,  was,  while  it  held  the  property,  a  stockholder  in  the 
Delaware  and  Schuylkill  Canal  Company,  by  proving  a  power  of 
attorney  from  the  bank  to  transfer  4  shares  in  the  Canal  Com- 
pany, dated  7th  of  January  1809.  This  was  also  overruled,  and 
exception  noted. 

The  plaintiffs  also  offered  the  stock  leger  of  the  Delaware  and 
Schuylkill  Canal,  with  the  account  of  Robert  Morris,  to  show  his 
indebtedness  to  the  company,  with  entries  in  1793,  1794  and  1795. 
The  book  was  admitted,  but  the  account  was  rejected,  and  an  ex- 
ception noted. 

The  plaintiffs  called  William  Read,  a  stockholder,  to  prove  ser- 
vice of  a  notice  to  the  defendants  not  to  build  on  the  premises. 
He  swore  that  he  served  a  notice  on  Loyd  and  on  his  workmen  on 
the  14th  of  October  1835.  He  gave  notice  to  Mr  Anderson,  the 
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workman,  on  the  ground  where  the  houses  had  since  gone  up. 
He  gave  the  notice  to  Anderson,  and  desired  it  to  be  given  to 
Loyd.  He  had  no  conversation  with  Loyd.  He  found  Anderson 
engaged  in  superintending  the  buildings.  He  told  the  witness  he 
was  the  superintendent.  He  kept  no  copy  of  the  notice,  but  had 
a  memorandum  of  it.  This  evidence  was  objected  to  and  over- 
ruled, and  an  exception  noted. 

The  plaintiffs  having  closed,  the  defendants  gave  evidence  to 
prove  that  fences,  ditches  and  banks  had  been  put  across  the  bed 
of  the  canal,  but  not  on  the  premises  in  dispute;  and  that  gravel 
had  been  dug  even  on  the  premises  in  dispute.  The  plaintiffs  then 
gave  evidence  contradicting  this.  Before  counsel  addressed  the 
jury,  the  Chief  Justice  informed  them  he  should  charge  against 
the  plaintiff's  title  as  insufficient  to  sustain  his  action,  in  the  ab- 
sence of  evidence  of  a  contract  and  of  payment  of  purchase  mo- 
ney ;  notwithstanding  any  finding  of  the  jury  as  to  the  length  of 
the  plaintiffs'  possession  and  the  character  and  perfectness  of  it. 
Upon  this,  counsel  forbore  to  address  the  jury;  and  the  Chief 
Justice  charged  them  according  to  his  views  as  above  expressed, 
and  they  found  for  the  defendants. 

C.  Ingersoll  and  Meredith,  for  plaintiffs. 
T.  L  Wharton  and  Williams,  for  defendants. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  points  brought  before  us  on  this  motion  for 
a  new  trial  do  not  involve  any  question  on  the  merits  of  the  case 
as  it  may  hereafter  appear.  Their  consideration  will  more  natu- 
rally arise  after  the  evidence  shall  be  given  and  the  facts  placed 
before  the  jury  for  determination  upon  the  evidence.  I  shall  pass 
over,  therefore,  on  the  present  occasion,  all  that  has  been  said  in 
relation  to  the  titles  of  these  parties  under  the  contracts  and  deeds 
relied  upon,  and  consider  chiefly  the  reasons  assigned  for  award- 
ing a  new  trial. 

The  first  of  these  reasons  is,  that  the  judge  overruled  the  evi- 
dence offered  by  the  plaintiffs  of  the  minutes  of  the  Union  Canal 
Company  of  the  15th  of  March,  3d  of  May  and  30th  of  June  1796, 
going  to  show  that  the  company  ordered  the  quantity  of  land 
occupied  by  the  canal  to  be  ascertained  by  the  engineer ;  that  a 
contract  was  made  by  Mr  Morris  with  the  company  for  so  much 
of  his  land  as  was  taken  for  the  use  of  the  canal ;  that  the  price 
was  fixed  at  £57  10s.  per  acre,  and  that  a  credit  was  given  to  Mr 
Morris  for  the  damages  he  sustained.  It  is  objected  that  these 
minutes  were  not  evidence,  for  two  reasons ;  first,  because  they 
were  not  sufficiently  authenticated  as  the  books  of  the  corpora- 
tion; and  secondly,  because,  if  they  were  so  authenticated,  they 
are  not  evidence  in  favour  of  the  corporation  to  affect  a  third 
person. 

iv.  — 2i 
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More  latitude  must  certainly  be  allowed  in  the  proofs  of  corpo- 
ration books  and  entries,  where  they  are  ancient,  than  where  they 
are  recent.  In  the  latter  case,  living  witnesses  may  in  most  cases 
be  produced  to  show  they  have  been  regularly  kept  by  the  proper 
officers  of  the  corporation.  But  to  require  this  after  the  lapse  of 
half  a  century,  would  be  to  exact  an  impossibility,  which  the  law 
never  forces  any  one  to.  That  books  purporting  to  be  the  books 
of  a  corporation,  or  indeed  official  papers  of  any  kind,  are  such, 
cannot  be  better  proved  after  a  lapse  of  many  years  than  by  being 
found  in  their  proper  place,  produced  by  the  proper  officer,  and 
sworn  to  be  the  books  or  records  of  the  company  or  office.  Here 
that  is  done.  The  secretary  and  treasurer  of  the  company,  who 
has  been  such  for  21  years,  produces  the  books  from  among  the 
archives  of  the  office,  and  swears  they  are  the  minutes  of  the  Union 
Canal  Company,  and  as  such  have  been  in  his  possession ;  that  he 
found  them  in  the  office ;  and,  in  addition,  there  is  the  oath  of  a 
director  of  the  company  going  to  show  that  Mr  Morris  was  in  that 
year  the  president  of  the  company.  There  is  evidence  sufficient, 
we  think,  at  least  prima  facie,  to  go  to  the  jury  to  show  the  authen- 
ticity of  these  minutes. 

Corporation  books  are  not  generally  evidence  against  a  stranger. 
1  Phill.  Ev.  320.  But  if  a  corporator  is  present  assenting,  he  is 
bound  by  a  corporate  Act  which  may  affect  his  individual  rights. 
Slee  v.  Bloom,  (5  John.  Ch.  382).  Against  Mr  Morris,  therefore, 
whom  they  show  to  have  been  a  party  to  the  contract,  they  are 
evidence,  and  against  those  claiming  under  him. 

2.  The  next  reason  assigned  for  a  new  trial  is  the  rejection  of  five 
checks  produced  by  the  plaintiffs,  drawn  by  Robert  Morris  as  pre- 
sident, on  the  treasurer  of  the  Delaware  and  Schuylkill  Company, 
to  whose  rights  the  plaintiffs  succeeded,  dated  from  30th  of  April 
1793,  to  8th  of  February  1797,  in  favour  of  Johnson  &  Napier, 
and  receipted  by  them,  the  plaintiffs  having  previously  given  in 
evidence  the  contract  between  the  company  and  Johnson  &  Na- 
pier, to  dig  the  canal  running  partly  through  Mr  Morris's  land. 
This  was  offered  to  show  that  he  was  president,  and  also  that  the 
company  proceeded  to  carry  the  contract  into  execution. 

So  far  as  this  evidence  goes  to  show  that  Robert  Morris  acted 
as  president,  and  drew  checks  or  orders  as  such  for  the  payment 
of  the  engineers  employed  to  excavate  the  canal,  these  were  evi- 
dence; but  they  would  not  ordinarily  be  admissible  to  show  pay- 
ment, until  the  handwriting  of  Johnson  &  Napier  to  the  receipts 
was  proved.  After  a  lapse,  however,  of  50  years,  such  evidence 
is  hardly  to  be  expected ;  and  I  should  think  that  where  accom- 
panied with  proof  that  the  work  was  contracted  for  by  the  parties 
to  whom  they  were  payable  and  the  canal  excavated,  and  being 
produced  by  the  company  from  their  archives  or  their  treasurer, 
payment  might  fairly  be  presumed  by  the  jury.  An  order  to  pay 
money  is,  in  the  hands  of  the  drawee,  evidence  of  payment.  Blunt 
v.  Starkey,  (Tayl.  100.) 
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As  to  the  surveys,  such  as  were  made  while  Mr  Morris  was 
president,  especially  under  the  resolutions  passed  in  1796,  are 
evidence.  That  of  1804,  however,  stands  in  a  different  situation, 
and  was  not  of  itself  evidence. 

Another  rejection  of  evidence  complained  of,  is  the  statement  by 
Robert  Morris  in  his  examination  on  oath  before  the  commissioners 
of  bankrupt  in  1801,  with  a  reference  to  his  leger.  This  is  objected 
to,  as  being  the  declaration  of  a  grantor  after  he  had  parted  with 
his  title.  Perhaps  a  distinction  exists,  arising  out  of  the  peculiar 
circumstances  of  this  case,  inasmuch  as  it  is  alleged  that  Robert 
Morris  conveyed  to  those  under  whom  the  defendants  held  with 
express  notice  to  them  of  the  plaintiffs'  previous  title  from  him,  and 
therefore  they  stand  in  his  place,  and  an  admission  by  him  of  things 
rightfully  done  under  the  contract,  and  whilst  he  held  the  title, 
would  be  evidence.  But,  independently  of  this,  we  are  of  opinion  it 
comes  within  that  class  of  cases  in  which  it  has  been  decided  that 
entries  made  by  a  third  person  against  his  own  interest  are  evi- 
dence after  the  decease  of  such  person.  Such  was  the  character  of 
the  evidence  here,  as  it  asserts  that  he  had  received  payment  of  the 
strip  of  land  from  the  company  by  its  appropriation  of  its  price  to 
the  instalments  on  his  shares,  as  by  reference  to  the  entry  in  his 
leger. 

A  power  of  attorney  from  the  Bank  of  North  America  to  Robert 
Lewis,  dated  in  June  1809,  to  transfer  four  shares  of  the  Delaware 
and  Schuylkill  Canal,  was  also  rejected.  The  Bank  of  North 
America  owned  the  defendants'  title,  it  seems,  from  December 
1798  to  February  1809 ;  and  in  January  1809  they  were  stock- 
holders in  the  Delaware  and  Schuylkill  Canal  Company.  The 
plaintiffs  contended  that,  being  stockholders,  they  had  thereby 
constructive  notice  of  the  claim  of  that  company  on  the  land  they 
held.  It  seems  to  me  that  it  would  be  carrying  the  doctrine  of 
constructive  notice  very  far  to  hold  that  a  stockholder  had  notice 
of  all  the  rights  and  claims  and  doings  of  the  company.  In  prac- 
tice he  knows  but  little  about  them ;  indeed  it  is  to  be  regretted 
he  does  not  know  more,  for  then  these  companies  might,  perhaps, 
be  saved  from  the  too  frequent  mismanagement  which  attends 
them.  In  effect,  the  administration  of  the  company's  affairs  is 
lodged  in  the  directors  and  officers ;  the  stockholders  generally  do 
no  more  than  vote,  and  often  but  few  even  perform  that  important 
duty.  They  seldom  interfere  with  the  administration  of  the  com- 
pany's affairs  till  some  danger  awakens  them  to  avert  if  possible  a 
catastrophe.  I  think  it  would  be  going  too  far  to  hold  the  stock- 
holders constructively  cognizant  of  all  the  claims,  titles  and  pro- 
ceedings of  the  corporation,  and  that  the  evidence  was  properly 
overruled. 

We  next  come  to  the  testimony  offered  of  William  Read,  a 
stockholder  in  the  company,  to  prove  service  of  a  notice  on  Samuel 
Anderson  on  the  14th  of  October  1835,  not  to  build  on  the  premises, 
which,  it  is  contended,  is  not  evidence,  because  he  does  not  go  to 
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show  service  of  a  notice  on  Anderson,  but  only  Anderson's  admis- 
sions that  he  had  served  a  notice  upon  him.  I  see  no  ground  of 
objection.  The  witness,  though  a  party  to  the  cause,  was  compe- 
tent to  prove  service  of  a  notice,  and  that  seems  to  be  all  he  did. 
If  so,  he  is  competent  also  to  prove  that  the  person  served  was  on 
the  ground  engaged  in  superintending  the  buildings,  and  was  the 
superintendent.  As  to  the  contents,  it  is  not  usual  to  give  notice 
to  produce  a  notice;  though  it  is  said  to  have  been  done  here,  it 
is  to  be  presumed  to  be  delivered  to  the  defendants,  and  in  their 
power  to  produce. 

The  remaining  evidence  is  of  letters  and  acts  of  third  persons, 
and  minutes  of  the  company,  to  show  a  recognition  of  their  title, 
and  a  care  and  superintendence  over  the  property,  and  exercise 
of  acts  of  ownership  by  the  plaintiffs.  Here  it  is  to  be  observed 
that  the  plaintiffs'  title  is  of  a  peculiar  kind,  acquired  under  the 
provisions  of  the  Act  of  Assembly  of  the  29th  of  September  1791, 
and  claimed  under  a  memorandum  or  entry  in  writing,  not  signed 
by  the  parties,  but  accompanied  with  payment  of  the  purchase 
money  and  the  taking  of  such  possession  as  the  nature  of  the  title 
authorized  and  required,  by  excavation  of  the  bed  of  the  canal,  by 
the  Delaware  and  Schuylkill  Canal  in  the  first  instance,  and  con- 
tinued by  them  and  by  the  plaintiffs,  successors  to  their  rights  and 
franchises.  See  Union  Canal  Company  v.  Young,  (1  Whart.  410). 
Claiming,  as  the  plaintiffs  did,  under  this  peculiar  sort  of  title,  the 
evidence  offered  was  admissible  to  show  the  possession  taken  and 
held  by  them,  the  ownership  over  the  property  asserted  and  exer- 
cised during  the  subsequent  periods  of  time,  and  the  assertion  at 
all  times  of  their  claim,  as  well  as  to  repel  any  equity  which  might 
be  set  up  from  the  defendants'  acts  or  acts  of  others  on  the  pro- 
perty, or  any  alleged  dereliction  of  the  equitable  title  by  the 
plaintiffs. 

In  Woolway  v.  Rowe,  (1  Ad.  #  El.  114,  28,  E.  C.  L.  53),  in 
ejectment,  the  defendant,  to  show  the  land  was  not  the  plaintiff's, 
but  was  part  of  the  waste  of  a  manor,  was  allowed  to  give  in 
evidence  a  perambulation  of  the  land  as  part  of  the  manor  made 
by  the  lord  when  no  person  on  behalf  of  the  plaintiff  was  present, 
because  the  lord  thereby  claimed  and  dealt  with  it  as  his  own, 
and  the  evidence  showed  an  act  of  ownership. 

As  to  the  question  of  title  by  possession  on  which  the  court 
charged,  or  by  presumption  of  a  grant  from  lapse  of  time  and 
accompanying  circumstances,  which  has  been  argued  here,  it 
seems  unnecessary  now  to  express  an  opinion,  since  it  is  probable 
the  question  will  depend  on  the  title  by  contract. 

New  trial  granted. 
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The  Commonwealth  may  pass  a  retrospective  law  impairing  her  own  right: 
and  therefore  a  supplementary  Act  passed  after  a  forfeiture  incurred  to  the  Com- 
monwealth under  a  former  Act,  declaring  it  not  to  be  incurred  by  the  true  intent 
and  meaning  of  the  former  Act,  releases  the  penalty. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

This  was  an  amicable  scire  facias  brought  by  Timothy  Dawes 
against  Barnabas  Davis,  as  garnishee  of  John  Quick  &  Son,  on  a 
judgment  in  foreign  attachment.  The  following  case  was  stated 
for  the  opinion  of  the  court : 

In  November  1835,  John  Quick  &  Son,  millers,  residing  in 
Belvidere,  N.  J.  contracted  with  Messrs  Nevins  &  Son,  of  New 
York,  to  deliver  600  barrels  of  flour  in  New  York.  The  flour  was 
accordingly  sent  to  Rodenbough  &  Co.,  carriers  at  Easton,  Penn., 
branded  for  the  New  York  market,  according  to  the  laws  of  New 
York.  Rodenbough  &  Co.  sent  61  barrels  of  the  flour  by  their 
boat,  through  the  Delaware  Canal  to  Philadelphia,  to  Messrs  C.  & 
F.  King,  to  be  forwarded  by  them  in  their  packets  via  Delaware 
&  Raritan  Canal,  to  New  York.  The  flour  arrived  at  the  wharf 
in  Philadelphia,  25th  of  November  1835,  when  it  was  placed  on 
board  one  of  the  packets  of  Messrs  King.  Whilst  the  flour  was 
on  board  the  packet,  the  defendant,  who  was  the  inspector  of  flour 
for  Philadelphia,  having  ascertained  the  fact,  and  deeming  the  flour 
to  be  forfeited  for  want  of  an  offer  to  submit  the  same  to  inspection 
under  the  Act  of  15th  of  April  1835,  placed  watchmen  on  the 
vessel  to  take  charge  of  and  hold  the  flour  as  forfeited.  The  next 
morning  the  Messrs  King  attempted  to  rescue  and  recover  the 
flour,  and  in  so  doing  committed  an  assault  and  battery,  for  which 
F.  King  and  his  servants  were  indicted,  and  which  was  decided 
by  the  Supreme  Court,  (1  Whart.  448).  The  flour  was  retained  by 
the  inspector,  and  on  the  17th  of  December  1835,  sold  by  him  as 
forfeited,  and  the  nett  proceeds,  amounting  to  the  sum  of  $206.47, 
paid  into  his  hands,  where  it  has  remained  ever  since,  not  having 
been  accounted  for  in  his  settlements  with  the  Commonwealth  of 
Pennsylvania,  in  consequence  of  the  directions  of  Attorney-General 
Dallas,  that  he  should  retain  the  money  until  it  was  ascertained 
to  whom  it  belonged. 

If  the  court  should  be  of  opinion  that  the  seizure  of  the  flour  by 

the  inspector  was  illegal,  by  reason  of  the  flour  not  having  been 

forfeited,  or  that  the  proceedings  of  the  inspector  were  invalidated 

by  the  supplementary  Act  of  31st  of  March  1836,  judgment  to  be 

iv.  — 51  2i* 
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entered  for  the  plaintiff  for  the  said  sum  of  $206.47.  If  otherwise, 
judgment  to  be  entered  for  defendant;  either  party  to  have  the 
privilege  of  taking  a  writ  of  error. 

The  court  entered  judgment  for  the  plaintiff,  which  was  assigned 
for  error. 

The  3d  section  of  the  Act  of  31st  of  March  1836,  (Pam.  L.  332), 
repeals  those  sections  of  the  Act  of  15th  of  April  1835,  (Pam.  L. 
384),  which  imposed  a  forfeiture  of  flour  not  inspected  and  branded 
here  after  being  brought  from  another  state  or  country,  and  the 
4th  section  declares  the  true  intent  and  meaning  of  the  former  Act 
to  be,  that  no  produce  imported  into  this  State  from  any  other 
State  or  country  shall  be  liable  to  inspection  prior  to  exportation 
from  this  State,  if  marked  or  branded  with  the  name  of  the  State 
or  country  whence  it -was  originally  exported,  though  the  mark  or 
brand  may  have  been  affixed  after  its  importation  within  this 
State. 

Maxwell,  for  plaintiff  in  error,  contended  that  the  forfeiture 
having  vested  and  been  consummate  before  the  supplementary 
Act,  was  not  devested  by  it.  The  supplementary  Act  was  meant 
to  apply  and  does  apply  only  to  future  forfeitures.  It  cannot  be 
made  to  operate  retrospectively.  He  cited  1  Whart.  448 ;  Dwarr. 
706,  675,  680;  4  Serg.  $  Rawle  401 ;  10  Serg.  $>  Rawle  125;  3 
Rawle  132,  157  ;  7  Johns.  477. 

Reeder,  contra. 

PER  CURIAM. — The  Commonwealth  had  an  undoubted  power  to 
pass  a  retrospective  law  impairing  her  own  right ;  and  whether 
the  flour  was  originally  forfeited  or  not,  the  penalty  was  remitted 
or  rather  declared  not  to  have  been  incurred,  by  the  subsequent 
Act. 

Judgment  affirmed. 
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Stiles  against    The  Westchester  Rail-road  Com- 
pany. 

Under  the  Act  of  26th  of  July  1842,  both  an  affidavit  and  security  are  indis- 
pensable conditions  to  be  performed  by  a  party  appealing  to  the  court  in  bank  on 
an  order  of  the  judge  and  certificate  from  the  court  of  Nisi  Prius. 

Where  more  than  twenty-one  days  intervene  between  the  judgment  and  the 
next  term,  the  party  is  entitled  to  his  appeal,  when  the  order  is  in  due  form  certi- 
fied by  the  judge,  (with  affidavit  and  security),  though  the  twenty-one  days  have 
expired :  but  he  cannot  have  the  benefit  of  a  supersedeas  to  execution  unless  the 
order  is  taken  and  perfected  by  affidavit  and  security  entered  before  the  expiration 
of  that  time. 

To  entitle  a  party  to  a  review  of  the  proceedings  of  the  Nisi  Prius  court,  he 
must  take  a  bill  of  exceptions,  and  in  other  respects  have  his  cause  prepared  for 
a  hearing  at  the  next  term  of  the  Supreme  Court  after  judgment  rendered ;  but 
the  appeal  is  in  time  if  entered  before  10  o'clock  A.  M.  of  the  first  day  of  the 
next  term. 

It  seems,  though  the  Act  speaks  only  pf  security  for  damages  and  costs,  its 
intention  is  to  include  judgments  in  debt  and  assumpsit,  and  whether  for  plaintiff 
or  defendant. 

The  court  of  Nisi  Prius  is  a  distinct  and  independent  court. 

THE  first  of  these  cases  was  a  replevin  brought  by  Frederick 
Dawson  and  Philip  Thomas  Dawson,  trading  under  the  firm  of 
William  Dawson  &  Co.,  against  Patrick  Ryan  and  John  W.  Ryan, 
trading  as  P.  Ryan  &  Son,  and  was  tried  at  Nisi  Prius  in  Novem- 
ber 1842,  before  Judge  Kennedy,  who  directed  the  jury  to  give  a 
verdict  for  the  defendants,  which  was  accordingly  done,  and  judg- 
ment was  subsequently  entered  thereon.  The  plaintiffs  excepted, 
the  judge  sealed  a  bill  of  exceptions,  and  the  case  came  into  the 
court  in  bank  on  a  certificate  of  error,  according  to  the  provisions 
of  the  Act  of  26th  of  July  1842,  relating  to  the  JVm  Prius  court. 

Randall,  for  the  defendant,  now  moved  to  dismiss  the  case,  on 
the  ground  that  the  plaintiff,  though  he  had  filed  an  affidavit,  had 
not  given  any  security  under  the  Act. 

F.  W.  Hubbell,  for  the  plaintiff,  contended  it  was  not  necessary 
to  give  security ;  that  taking  the  whole  language  of  the  Act  toge- 
ther, the  order  to  certify  is  put  on  the  same  footing  as  a  writ  of 
error;  that  is  to  say,  although,  without  bail,  it  is  no  supersedeas 
to  an  execution,  yet  the  record  is  sufficiently  removed  for  a  hear- 
ing. 
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In  the  other  case,  viz :  Stiles  against  The  Westchester  Rail- 
road Company  and  others,  there  was  a  verdict  rendered  for  the 
plaintiff  before  the  same  judge  at  JVm  Prius,  on  the  26th  of  No- 
vember 1842,  and  a  bill  of  exceptions  was  taken  and  sealed,  and 
the  order  to  certify  given.  The  defendants  made  the  affidavit  and 
entered  into  recognizance  according  to  the  Act. 

Dallas,  for  the  plaintiffs,  moved  to  dismiss  the  case,  because, 
though  judgment  was  rendered  on  the  26th  of  November,  and 
security  given,  yet  the  affidavit  and  record  were  not  filed  till 
Monday  the  first  day  of  December  term,  before  10  o'clock  A.  M., 
which  was  too  late,  and  also  because  errors  had  not  been  assigned 
till  the  day  of  the  argument  here. 

Meredith,  contra,  contended,  that  it  was  in  time  if  the  case  was 
set  down  for  hearing  at  the  March  term  following,  that  being  the 
next  term,  counting  from  the  termination  of  21  days  from  the 
judgment  or  from  granting  the  certificate.  Besides,  if  it  is  before 
the  sitting  of  the  court  in  bank,  it  is  sufficient.  As  to  the  assign- 
ment of  errors,  that  is  now  done,  and  cures  the  defect. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  Dawson  v.  Ryan,  the  motion  was  to  dismiss  the 
case,  because  the  appellant  neglected  to  enter  bail  as  required  by 
the  Act  of  the  26th  July  1842,  an  Act  relating  to  the  JVm  Prius 
court,  and  in  Stiles  v.  The  Westchester  Rail-road  Company,  because 
the  record,  &c.  was  not  certified  in  time.  The  6th  section  on 
which  the  questions  arise,  is  in  these  words :  "  And  it  shall  be 
lawful  for  either  party  to  take  a  bill  of  exceptions  to  any  opinion 
or  charge  of  the  judge  as  is  now  practised  and  allowed  in  the 
Courts  of  Common  Pleas  of  the  State ;  and  whenever  the  said  judge 
shall  refuse  to  grant  a  new  trial  on  points  of  law,  or  whenever 
either  party  shall  tender  a  bill  of  exception,  &c.,  or  in  any  cases  in 
said  court,  where  a  writ  of  error  is  now  allowed  in  a  like  case, 
to  any  Court  of  Common  Pleas  or  District  Court,  it  shall  be  lawful 
for  the  party  aggrieved  to  require  the  said  judge  to  grant  an  order 
to  certify  the  record  and  bill  of  exceptions,  or  either,  as  the  case 
may  be,  to  the  judges  of  the  Supreme  Court  in  bank  for  a  hearing 
at  the  next  term  thereof;  upon  such  party,  his  agent  or  attorney, 
making  an  affidavit  that  the  order  is  not  sought  by  him  for  the 
purpose  of  delay,  and  upon  giving  absolute  security  with  two 
sureties  by  recognizance,  for  the  payment  of  all  damages  and  costs 
in  case  the  proceedings  shall  be  affirmed  in  the  manner  now  pre- 
scribed and  allowed  in  cases  of  writs  of  error  to  the  Courts  of 
Common  Pleas  of  this  State :  Provided,  that  such  order  shall  not 
be  a  supersedeas  to  an  execution,  unless  taken  and  perfected  within 
21  days  after  judgment  shall  be  rendered  before  said  judge." 

The  Act  makes  several  material  alterations  in  the  mode  of  pro- 
ceeding at  Nisi  Prius.     It  is  now  a  court  of  JVm  Prius  in  name 
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only,  resembling  in  some  particulars  the  former  Circuit  Courts, 
and  especially  in  the  power  which  is  conferred  for  the  first  time 
upon  the  court  by  the  8th  section,  to  enter  judgment.  It  is  a  dis- 
tinct and  independent  court,  not  the  less  so  because  it  is  held  by 
one  of  the  judges  of  the  Supreme  Court.  The  appeal  is  from  the 
judgment  of  the  court  under  certain  terms  and  conditions  pre- 
scribed in  the  Act.  The  first  question  which  arises  is,  when  is  the 
appeal  to  be  taken  ?  And  we  are  of  the  opinion  that  to  entitle  a 
party  to  a  review,  he  must  take  a  bill  of  exceptions,  and  in  other 
respects  have  his  cause  prepared  for  a  hearing,  at  the  next  term 
of  the  Supreme  Court  after  judgment  rendered.  The  record  and 
bill  of  exceptions  must  be  certified  by  the  judge's  order  to  the 
judges  of  the  Supreme  Court  in  bank  for  a  hearing  at  the  next 
term;  that  is,  at  the  term  next  succeeding  the  rendition  of  the 
judgment.  If  we  construe  the  words  at  the  next  term  to  mean, 
what  perhaps  is  their  natural  import,  on  or  before  the  first  day 
of  the  term,  it  may  in  a  chance  case  require  some  diligence  to 
perfect  the  record ;  but  still  it  is  plain  that  nothing  is  demanded 
either  impossible  or  even  difficult  to  perform.  But  what  steps 
must  be  taken  by  the  appellant  to  perfect  his  appeal  ?  To  this  we 
answer,  two  things  are  indispensable :  1.  That  "  the  party  or  his 
attorney  make  an  affidavit  that  the  order  is  not  intended  for  delay; 
and,  secondly,  he  must  give  absolute  security,  (that  is,  security  for 
the  money),  for  the  payment  of  all  damages  and  costs  in  case  the 
judgment  of  the  court  is  affirmed."  We  say,  that  both  are  indis- 
pensable conditions  of  the  appeal ;  for  if  we  can  disregard  one, 
there  is  nothing  to  prevent  our  disregarding  the  other,  which  is  not 
pretended.  They  are  placed  in  the  same  category,  coupled  toge- 
ther by  the  copulative  conjunction,  and  both  or  neither  are  condi- 
tions of  the  order.  It  is  needless  to  cite  authorities  to  prove  that 
the  word  upon,  as  used  in  the  sentence,  implies  a  condition  prece- 
dent. It  is  its  natural  sense,  which  we  are  not  permitted  to 
disregard.  It  is  useless  to  speculate  upon  the  reasons  which  influ- 
enced the  legislature,  although  it  would  not  be  difficult  to  suggest 
some,  arising  from  a  desire  to  throw  some  impediments  in  the  way 
of  an  appeal  by  a  limitation  of  time,  and  requiring  those  things  to 
be  done  which  are  not  difficult,  and  which  will  rarely  be  omitted 
when  a  rational  hope  is  entertained  of  a  reversal. 

But  the  security  to  be  entered  is  for  damages  and  costs.  This, 
it  must  be  observed,  is  an  action  of  replevin,  and  consequently  the 
appellant  could  conform  to  the  Act  in  its  letter  as  well  as  spirit. 
The  Act  is  carelessly  drawn,  for  it  does  not  in  terms  include  a 
judgment  for  a  debt.  But  as  we  are  bound  to  carry  out  the  inten- 
tion of  the  legislature,  I  should  esteem  him  a  very  bold  man  who 
would  designedly  omit  to  give  security  even  in  such  a  case  where 
he  really  desired  his  case  reviewed.  For  I  cannot  believe  that  the 
legislature  intended  so  marked  a  distinction  between  a  judgment 
in  debt  or  assumpsit,  or  between  a  judgment  for  the  plaintiff  or 
defendant.  It  will  therefore  become  a  prudent  practitioner  to 
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conform  to  the  substance  as  well  as  the  letter  of  the  Act,  and  per- 
haps it  is  well  that  this  case  has  arisen  at  this  early  day,  as  it  may 
prevent  some  from  falling  into  so  perilous  an  error.  But  the 
damages  and  costs  are  to  be  paid  in  case  the  proceedings  shall  be 
affirmed  in  the  manner  now  practised  and  allowed  in  cases  of  writs 
of  error  to  the  Courts  of  Common  Pleas.  From  this,  an  inference 
has  been  drawn  that,  like  a  writ  of  error,  the  appellant  may,  at 
any  time  within  seven  years,  appeal  from  the  judgment.  But  this 
is  at  war  with  the  preceding  part  of  the  section,  which  prescribes 
the  time  of  taking  the  appeal.  It  refers  merely  to  the  manner  of 
affirmance,  which  is  to  be  as  on  a  writ  of  error.  It  neither  adds 
to,  varies,  or  qualifies  the  other  parts  of  the  section.  But  it  is 
provided,  that  the  order  shall  not  be  a  supersedeas  to  an  execution 
unless  taken  and  perfected  within  21  days  after  judgment  shall  be 
rendered,  &c.  It  is  very  obvious  that  the  time  to  which  the  party 
must  look  is  the  time  the  judgment  is  rendered.  If  he  desires  his 
case  to  be  reheard,  he  must  perfect  his  order  by  the  next  succeed- 
ing term,  and  if  he  further  wishes  the  order  to  be  a  supersedeas,  it 
must  be  done  within  21  days  after  the  judgment.  As  for  example  : 
when  more  than  21  days  intervene  between  the  rendition  of  the 
judgment  and  the  next  term  of  the  Supreme  Court,  the  appellant, 
although  entitled  to  an  appeal  when  the  order  is  in  due  form 
certified  by  the  judge  after  the  21  days  have  expired,  cannot 
have  the  benefit  of  a  supersedeas  unless  the  order  is  taken  and  per- 
fected by  the  affidavit  of  the  party  and  entering  security  before 
the  expiration  of  that  time.  This  construction  gives  force  and 
effect  to  every  word  of  the  section.  While  a  chance  of  a  rehearing 
is  given,  it  imposes  certain  salutary  conditions  and  restrictions  as 
a  prerequisite  to  the  appeal.  We  have  less  reluctance  in  giving 
the  Act  this  construction,  as  if  any  inconvenience  may  be  supposed 
likely  to  arise  from  it,  it  may  be  remedied  by  the  legislature  now 
in  session. 

But  although,  as  we  have  before  remarked,  the  appeal  must  be 
taken  and  perfected  in  time  for  a  hearing  at  the  next  term  after 
judgment,  yet  we  are  of  opinion  that  in  the  case  of  Stiles  v.  The 
Westchester  Rail-road  Company  the  appeal  is  in  time.  Judgment 
was  rendered  on  the  26th  of  November,  and  the  affidavit,  record, 
&c.,  were  filed  before  10  o'clock  on  the  12th  of  December  follow- 
ing the  first  day  of  the  next  term.  In  Vanlear  v.  Vanlear,  (1  Binn. 
76),  it  is  ruled,  that  the  record  of  the  proceedings  upon  an  appeal 
from  the  Circuit  Court,  which  by  law  is  directed  to  be  filed  before 
the  next  term,  is  in  time  if  it  is  filed  before  the  court  meets  on  the 
first  day  of  the  next  term.  This  is  rather  a  stronger  case  than  the 
present,  for  it  is  directed  to  be  filed  before  the  next  term,  whereas 
here  it  must  be  preferred  for  hearing  at  the  next  term,  which  by 
no  forced  construction  may  be  made  to  include  the  first  day  of  the 
next  term.  The  words  of  the  Act  are  so  general,  that  perhaps  all 
inconveniences  which  may  arise  may  be  avoided  by  a  rule  of  court, 
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giving  further  time  if  necessary.  It  is  argued  that  the  latter  case 
must  be  dismissed  for  another  reason ;  that  is,  that  the  errors  were 
not  assigned  in  time.  But  this  objection  is  met  by  the  offer  to 
assign  errors  before  the  final  disposition  of  the  motion. 

Dawson  v.  Ryan,  dismissed. 
Stiles  v.  Westchester  Rail-road  Company,  motion  overruled. 


Taylor  against  Hulme. 

Quaere,  whether  proceeds  of  sales  made  by  assignees  of  goods  transferred  to 
them  under  a  void  assignment  can  be  attached  in  their  hands  by  execution  in 
nature  of  an  attachment. 

They  cannot,  where  the  interest  of  the  debtor  in  the  goods  has  been  previously 
levied  on  by  the  plaintiff  in  execution,  and  released  on  a  bond  given  by  the 
assignees  to  pay  their  value  in  case  the  assignment  is  declared  void,  which  bond 
is  afterwards  forfeited  and  paid. 

If,  however,  a  second  assignment  be  made  after  the  sale  of  the  goods  by  the 
assignees,  passing  all  the  claims  and  rights  of  the  assignor,  it  is  clear  a  subse- 
quent attachment  is  too  late  to  affect  them. 

I*roof  of  a  sale  of  personal  property  under  a  judgment  and  execution  between 
Other  persons,  and  that  it  was  bought  in  and  held  for  six  years  and  then  sold 
again,  is  admissible. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

Michael  Taylor  and  Edward  L.  Taylor,  administrators  of  An- 
thony Taylor,  deceased,  against  William  Hulme  and  Joseph  Canby, 
garnishees  of  John  Hill. 

This  was  an  execution  in  nature  of  a  foreign  attachment  under 
the  35th  section  of  the  Act  of  1836,  at  the  suit  of  the  plaintiffs 
against  John  Hill.  The  sheriff  was  directed  to  attach  all  debts, 
dues,  goods,  moneys  and  effects  of  Hill  in  the  hands  or  possession 
of  these  garnishees,  and  particularly  the  proceeds  of  sale  of  certain 
running  gears,  &c.,  attached  to  a  cotton  factory  in  Hulmeville. 
The  defendants  pleaded  that  they  had  no  property  of  Hill  in  their 
hands.  The  facts  of  this  case  appear  in  the  opinion  of  the  court. 
The  case  was  argued  by 

Ross  and  Dubois,  for  plaintiffs  in  error. 
Chapman,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — The  question  in  this  case  arose  on  the  following 
facts.     In  1830  Anthony  Taylor  erected  a  building  on  a  stream 
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of  water,  which  in  1831  was  put  in  operation  as  a  cotton  factory 
by  Allen  Armstrong  and  Susanna  M.  Stanbridge,  who  had  a  lease 
from  Anthony  Taylor  for  10  years.  Susanna  M.  Stanbridge, 
Allen  Armstrong  and  John  Hill  put  all  the  machinery  in  the  mill ; 
Taylor  only  put  in  the  upright  shaft  at  the  end  of  the  mill  and 
the  wheels.  It  was  occupied  by  the  tenants  until  1834.  Allen 
Armstrong  was  then  dead,  and  on  suits  against  his  executors  for 
the  price  of  machinery  his  right  was  sold  at  sheriff's  sale  and 
purchased  by  S.  M.  Stanbridge.  After  this,  Miss  Stanbridge  took 
in  John  Hill  as  a  partner ;  on  what  terms  or  what  interest  each 
had,  does  not  distinctly  appear.  Somehow  the  lease  was  ended 
about  1834,  and  Miss  Stanbridge  and  Hill  gave  a  bond  for  rent  in 
arrear  $1342.  In  1836  Miss  Stanbridge  and  Hill  purchased  the 
mill  from  Taylor,  and  gave  a  mortgage  for  $26,000,  and  a  judg- 
ment bond  for  $28,000.  At  that  time,  August  1836,  they  received 
a  deed  from  Taylor,  and  they  continued  the  factory. 

On  the  19th  of  May  1838,  Miss  Stanbridge  being  about  to  be 
married,  conveyed  to  John  C.  Stanbridge  and  others,  in  trust  for 
Frances  Stanbridge,  all  her  interest  in  the  cotton  factory,  grist- 
mill and  appurtenances.  On  the  same  day,  she  conveyed  to  John 
C.  Stanbridge  the  machinery  on  the  same  trusts.  By  deed  of  28th 
of  September  1838,  Frances  Stanbridge  and  her  trustees  conveyed 
the  machinery  mentioned  in  the  last  deed  to  Thomas  C.  Stanbridge ; 
and  Thomas  C.  Stanbridge  and  John  Hill  carried  on  the  factory 
until  their  assignment.  Anthony  Taylor  had  died  in  1837.  His 
administrators  knew  of  all  these  assignments,  and  accepted  the 
bond  of  Thomas  C.  Stanbridge  and  John  Hill  instead  of  the  former 
bond  of  S.  M.  Stanbridge  and  Hill  for  the  $1342,  arrears  of  rent. 
Thomas  C.  Stanbridge  gave  or  he  was  to  give  $8000 ;  but  it  did 
not  appear  that  he  paid. 

Thomas  C.  Stanbridge  and  John  Hill  made  an  assignment  to 
Hulme  and  Canby  of  all  the  property  of  the  firm  of  Stanbridge 
&  Hill,  in  trust  to  pay  off  certain  preferred  debts,  and  to  pay  the 
balance  among  such  creditors  as  would  release  in  three  months. 
The  assignees  accepted  the  trust,  and  the  deed  was  recorded  31st 
of  August  1839.  An  inventory  embracing  all  the  machinery, 
gearing,  &c.,  in  the  cotton-mill,  was  filed  17th  September  1839, 
and  the  creditors  released  on  or  before  the  19th  of  November.  To 
September  term  1839,  a.  fieri  facias  issued  at  the  suit  of  A.  Taylor's 
Administrators  against  Stanbridge  &  Hill.  The  sheriff  was  direct- 
ed to  levy  on  all  the  individual  property  of  John  Hill,  and  also  on 
the  share  and  interest  of  the  said  Hill  in  the  property  belonging  to 
the  copartnership  of  Stanbridge  &  Hill.  On  this  the  sheriff  levied 
on  all  the  machinery,  mill-gearing,  shafting,  &c.  Another  execu- 
tion issued  on  the  large  judgment  of  $28,000,  same  direction  and 
same  levy,  subject  to  prior  levy.  On  the  19th  of  September  1839, 
an  agreement  was  made  between  Mr  T.  Ross,  attorney  for  the 
administrators,  and  Mr  M'Dowell,  attorney  for  the  assignees, 
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which  set  forth  the  levy,  &c.,  and  agreed  that  the  said  assignees 
should  give  a  bond  to  the  sheriff  for  the  amount  of  the  (first)  exe- 
cution, that  an  issue  should  be  formed  to  try  the  validity  of  the 
assignment  made  by  Stanbridge  &  Hill  as  aforesaid,  and  if  deter- 
mined in  favour  of  the  administrators,  the  bond  to  be  in  full  force ; 
if  in  favour  of  the  assignees,  the  bond  to  be  of  no  effect.  The 
sheriff  proved  that  he  had  all  the  machinery,  &c.,  levied  on  the 
two  executions.  That  he  did  not  sell  them.  The  levies  were 
released  by  Mr  Ross.  He  sold  the  individual  property  of  Hill, 
which  produced  a  small  sum.  The  feigned  issue  was  formed,  tried 
and  decided  against  the  assignees,  and  they  paid  the  bond. 

In  the  mean  time  Stanbridge  &  Hill  made  a  new  assignment  on 
the  23d  of  December  1840,  of  all  their  property  to  same  assignees 
in  trust  for  their  creditors.  This  was  admitted  to  be  formal  and 
legal.  They  proceeded  and  sold  all  the  spinning,  weaving  and 
gearing  machinery.  The  real  estate  was  sold  on  the  mortgage 
and  purchased  by  C.  N.  Taylor  for  Mary  Taylor  on  the  27th  of 
January  1841,  for  $14,000.  Another  execution  issued  on  the 
larger  judgment,  and  under  the  35th  section  of  the  Act  of  1836, 
concerning  executions,  the  sheriff,  as  directed  by  the  attachment 
clause,  attached  the  whole  of  the  machinery  before  released.  At  the 
sale  of  the  machinery  by  the  trustees  the  administrators  of  Tay- 
lor were  present,  and  made  no  objection.  C.  N.  Taylor  gave  notice 
for  S.  M.  Stanbridge  or  her  trustees  that  Hill  had  no  interest,  but 
the  property  was  in  the  administrators.  By  the  Act  of  Assem- 
bly the  person  in  whose  hands  property,  money  or  a  debt  is  at- 
tached on  the  clause  in  a  fieri  facias,  may  appear  as  a  garnishee 
in  a  foreign  attachment  and  answer  or  plead. 

Hulme  &  Canby  appeared  and  pleaded  that  they  had  no  pro- 
perty or  money  of  John  Hill.  It  seems  to  have  been  admitted 
that  after  the  trustees  had  given  their  bond  to  the  sheriff,  and  the 
executions  were,  as  to  this  machinery,  &c.  &c.,  released,  the  trus- 
tees proceeded  and  sold  the  goods  in  question,  and  this  before  the 
second  assignment  on  the  23d  of  December  1840,  and  long  before 
they  were  attached,  or  rather  before  the  proceeds  of  them  were 
attached  by  the  present  proceedings. 

The  court,  after  stating  the  facts  minutely,  and  disposing  of 
some  preliminary  objections  made  by  the  defendants,  proceeded : 
"The  plaintiffs  ask  us  to  instruct  you:  1.  That  by  the  assign- 
ment made  by  Stanbridge  &  Hill,  the  machinery  in  the  factory 
was  not  conveyed  to  them,  and  that  the  proceeds  of  the  machinery 
made  by  them  they  were  to  hold,  not  as  assignees,  but  in  their 
individual  capacity.  2.  That  by  the  execution  of  the  second  as- 
signment of  23d  December  1840,  and  the  acceptance  of  it  by  the 
assignees,  all  legal  rights  under  the  previous  assignment  were  sur- 
rendered. That  the  decision  of  the  first  assignment  by  the  Court  of 
Common  Pleas,  rendered  it  null  and  void  as  regards  creditors  and 
others  interested  in  the  property.  In  answer  to  these  several 
iv.  — 52  2K 
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points,  the  court  say  that  this  whole  proceeding  of  attaching  debts 
was  unknown  to  the  common  law,  and  was  only  brought  into  use 
by  the  35th  section  of  the  Act  of  1836,  which  is  in  these  words: 
'  In  the  case  of  a  debt  due  to  the  defendant,  or  of  a  deposit  of 
money  made  by  him,  any  goods  and  chattels  pawned,  pledged  or 
demised  as  aforesaid,  the  same  may  be  attached  and  levied  in  satis- 
faction of  the  judgment  in  the  manner  allowed  in  the  case  of  for- 
eign attachment.'  It  is  a  well-settled  principle  that  where  a  per- 
son holds  money  as  executor,  administrator  or  trustee,  it  was  not 
subject  to  foreign  attachment.  Here  the  garnishees  owed  no  debt 
to  the  defendant  Hill.  Although  the  deed  of  assignment  was  void 
as  to  creditors,  it  was  good  between  Hill  and  his  assignees.  They 
had  received  the  money  in  their  fiduciary  capacity,  and  as  such 
it  was  not  subject  to  attachment.  Hulme  &  Canby  owed  no 
debt  to  John  Hill.  They  were  bound  to  account  as  trustees  for 
the  sale  of  the  machinery,  and  whether  that  sale  was  right  or 
wrong  in  the  judgment  of  the  court,  it  cannot  be  tried  in  this  suit 
and  in  this  way,  and  this  case  is  not  within  or  provided  for 
by  the  35th  section  of  the  Act  of  1836.  The  plaintiffs  have  mis- 
taken their  remedy,  and  cannot  maintain  this  attachment  and 
scire  facias  against  the  defendants  under  the  facts  disclosed  in  evi- 
dence." 

The  errors  assigned  were  to  this  part  of  the  charge. 

The  allegation  that  the  proceeds  of  their  sale  were  not  received 
in  their  fiduciary  capacity,  seems  a  mistake  of  fact.  The  second 
assignment  was  not  produced ;  it  was  stated  to  be  in  the  usual 
form,  and  no  objection  to  it.  Now  it  was  not  even  alleged  that  it 
did  not  or  could  not  assign  the  debts  due  from  those  who  pur- 
chased this  machinery.  The  deed  was  stated  in  plaintiff's  paper- 
book  to  convey  everything  real  and  personal  belonging  to  Stan- 
bridge  &  Hill  to  those  assignees  in  trust  for  their  creditors.  As 
the  second  assignment  was  prior  to  the  last  execution  or  attach- 
ment, it  was  a  mistake  to  suppose  it  could  not  pass  all  Stanbridge's 
&  Hill's  rights  of  every  kind,  which  they  could  sell  or  dispose 
of.  Whether  in  a  direct  suit  of  any  kind  the  defendants  were 
answerable  for  the  price  of  these  goods,  is  not  the  question. 

The  Act  of  1836,  section  35,  was  not  intended  to  come  in  place 
of  the  common  law  remedies  in  case  of  alleged  irregular  sales  or 
transfers  of  property.  No  doubt  all  illegal  and  fraudulent  trans- 
fers to  injure  creditors  can  be  reached  and  will  be  unravelled,  and 
our  books  show  this;  but  it  could  not  have  been  intended  this 
should  be  done  in  this  way,  without  a  declaration  or  appropriate 
pleadings,  or  notice  beforehand,  or  trace  left  on  the  record  of  what 
was  decided,  or  why  it  was  decided.  Nor  was  it  intended  in  a 
suit  between  A  and  B  to  decide  the  rights  of  C  and  D  and  others. 
An  execution  has  been  called  the  end  of  the  law,  and  so  it  will 
be,  if  defendant's  goods,  or  under  this  Act  debts  due  to  defendant, 
are  levied ;  it  is  not  every  alleged  claim  of  every  defendant  which 
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could  be  properly  attached  under  this  law ;  much  less  is  it  every 
property  which  ever  belonged  to  the  defendant,  but  which  he 
transferred  at  any  time  in  trust,  and  in  which  he  has  only  a  resid- 
uary interest  after  the  trust  is  satisfied,  which  can  be  levied  on ; 
but  it  is  not  alleged  there  will  be  any  residuary  right  in  Hill  or 
T.  S.  Stanbridge. 

There  are  other  circumstances.  The  plaintiffs  had  a  levy  on 
all  this  machinery,  and  on  getting  a  bond  for  $1342,  and  its  inter- 
est, they  released  it.  The  bond  has  been  paid.  Can  they  get  the 
value  of  it  a  second  time?  Can  they  say  we  gave  it  up  for  too 
small  a  sum,  and  take  it  or  the  value  of  it  a  second  time  ?  They 
released  it  with  knowledge  of  all  the  circumstances,  with  advice 
of  their  lawyer;  no  fraud,  concealment  or  misrepresentation  is 
even  alleged.  The  court  had  stated  all  the  facts,  and  on  these,  no 
one  of  which  was  disputed,  the  court  said  the  plaintiffs  could  not 
recover  in  this  case.  I  do  not  say  the  attachment  on  execution 
will  lie  in  all  cases  in  which  foreign  attachment  will  lie,  but  I 
incline  to  the  opinion  it  will  not  lie  in  any  case  in  which  a  direct 
foreign  attachment  would  not  lie  if  defendant  had  left  the  State. 

The  case  of  Voorhis  v.  Freeman,  (2  Watts  <$•  Serg.  116),  was 
mentioned.  The  decision  in  that  case  cannot  help  these  plaintiffs. 
If  this  machinery  was  real  estate,  it  must  be  sued  for  by  the  own- 
ers of  real  estate ;  but  what  is  said  above  would  seem  to  settle 
this  point.  The  Taylors  levied  on  this  machinery  as  personal 
estate,  and  made  an  agreement  by  which  they  were  paid  for  it  as 
personal  estate.  Whatever  other  creditors  could  do,  they  can 
never,  with  any  colour  of  justice,  claim  it  or  the  price  of  it  a 
second  time. 

There  was  another  matter  mentioned.  A  witness  proved  that 
after  the  death  of  Allen  Armstrong  his  interest  was  sold  by  the 
sheriff  and  purchased  by  Miss  Stanbridge ;  and  it  was  said  the 
judgment  and  execution  should  have  been  produced.  If  the  heirs 
of  Allen  Armstrong  had  brought  suit  to  recover  this  property, 
this  would  have  been  true ;  but  after  Miss  Stanbridge  had  held 
the  machinery  six  years  and  sold  it,  and  it  sold  again,  this  proof 
of  her  purchase  by  parol  was  entirely  sufficient  in  this  case  be- 
tween these  parties. 

Judgment  affirmed. 
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Jackson  against  Knight. 

The  lien  of  a  judgment  is  not  discharged  by  the  plaintiff's  agreement  in  writ- 
ing to  release  the  defendant  from  imprisonment  on  a  capias  ad  satisfaciendum 
issued  on  the  judgment,  on  his  paying  the  costs  and  jail  fees,  without  prejudice 
to  the  future  liability  from  the  debt  and  interest  of  the  judgment,  which  is  to 
remain  in  full  force  and  unimpaired. 

When  the  plaintiff  sues  on  notes  given  by  the  defendant  for  the  purchase  of 
land  which  becomes  encumbered  by  a  judgment  against  the  plaintiff  before  the 
title  is  made,  the  proper  mode  is  to  take  a  conditional  verdict  for  the  whole 
amount  due  on  the  notes,  with  stay  of  execution  for  a  part  of  the  amount  suffi- 
cient for  the  encumbrance,  till  the  title  be  cleared. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  action  brought  by  Thomas  H.  Jackson  against 
Giles  Knight  on  two  promissory  notes,  dated  4th  of  July  1839, 
each  for  81000,  payable  at  6  and  9  months  after  date,  drawn  by 
the  defendant  to  the  order  of  the  plaintiff.  The  defendant  pleaded 
payment  with  leave,  <fec. 

The  defendant  gave  in  evidence  an  agreement,  dated  26th  of 
October  1839,  by  which  the  plaintiff  agreed  to  convey  to  him  a 
lot  of  ground  in  Beaver  county,  for  the  consideration,  among  others, 
of  $3000,  to  be  paid  in  notes  of  81000  each,  payable  respectively 
at  3,  6  and  9  months  from  4th  of  July  1839 ;  in  consideration  of 
which  sums,  when  all  should  have  been  paid  to  the  plaintiff,  he 
was  to  execute  a  deed  with  covenants  of  general  warranty  of  the 
property  in  the  names  of  both  as  joint  owners. 

The  defendant  gave  in  evidence  the  record  of  a  judgment  for 
$1860,  obtained  in  the  Common  Pleas  of  Beaver  county,  on  the 
8th  of  August  1840,  against  Jackson  by  Stephen  Paschall,  on  which 
a  ca.  sa.  issued,  and  Jackson  was  committed  to  prison ;  and  the 
following  agreement  of  10th  of  October  1840,  on  which  he  was 
discharged : 

"  I  agree  to  the  discharge  of  the  defendant  from  imprisonment 
upon  this  writ,  upon  the  payment  of  the  costs  and  jail  fees,  with- 
out prejudice  to  the  future  liability  from  the  debt  and  interest  of 
the  judgment,  which  is  to  remain  in  full  force  and  unimpaired." 
This  agreement  was  signed  by  the  attorney  of  Paschall  and  by 
Jackson. 

The  defendant  alleged  that  this  judgment  remaining  due  and 
unsatisfied  was  a  lien  on  his  property  which  Jackson  agreed  to 
convey  to  him ;  that  no  conveyance  of  the  property  had  been  made 
to  him  by  Jackson,  and  that  the  encumbrances  on  it  prevented  him 
from  making  a  good  title. 
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The  judge  charged  the  jury : 

"  The  first  question  is,  was  the  plaintiff  bound  to  tender  a  deed 
before  he  brought  this  suit?  Here  notes  were  given,  and  the 
money  was  to  be  all  paid  before  the  deed  was  to  be  made.  After 
the  payment  of  the  notes,  the  defendant  will  be  entitled  to  his 
deed.  We  instruct  you  that  the  legal  construction  of  the  agree- 
ment of  the  parties  given  in  evidence,  does  not  require  a  tender 
of  a  deed  before  the  bringing  of  this  action  on  the  notes.  The 
omission  to  tender  a  deed  does  not  bar  the  plaintiff's  right  to  re- 
cover. 

The  plaintiff  asks  us  to  instruct  you  that  the  arrest  of  the 
plaintiff  by  virtue  of  the  ca.  sa.  issued  in  the  case  of  Paschall 
v.  Jackson,  was  a  discharge  of  the  lien  of  the  judgment,  and  that 
the  discharge  of  Jackson  by  the  attorney  of  the  plaintiff,  was  a 
discharge  of  the  debt.  The  arrest  on  a  capias  ad  satisfaciendum 
is  itself  not  a  satisfaction  of  the  debt.  The  general  principle  is  that 
where  a  defendant  is  in  execution  on  a  ca.  sa.,  and  plaintiff  consents 
to  his  discharge,  the  debt  is  gone.  This  principle  has  been  car- 
ried to  an  unreasonable  and  oppressive  length,  and  often  to  the 
great  injury  of  unfortunate  debtors.  The  general  law  will  be 
found  in  Sharpe  v.  Speckenagle,  (3  Serg.  fy  Rawle  464).  No  case 
precisely  like  the  present  has  been  shown.  Here,  by  agreement 
in  writing  with  the  defendant,  endorsed  on  the  writ  and  signed 
by  the  counsel  and  the  defendant,  his  body  was  to  be  released 
without  prejudice  to  the  future  liability  for  the  debt  and  interest 
of  the  judgment,  which  is  to  remain  in  full  force  and  unimpaired. 
Such  a  discharge  is  for  the  benefit  of  the  defendant ;  it  comports 
with  humanity,  justice  and  common  sense.  Besides,  we  do  not 
think  the  defendant  should  be  bound  to  take  the  title  with  this 
encumbrance  hanging  over  it.  We  instruct  the  jury  to  deduct 
the  amount  of  the  judgment  from  the  plaintiff's  demand." 

Both  parties  excepted  to  this  opinion.  The  jury  rendered  a 
verdict  for  $286  for  the  plaintiff,  who  took  out  this  writ  of  error, 
and  assigned  for  error : 

1.  The  court  erred  in  charging  the  jury  that  the  release  of 
Jackson  from  imprisonment  by  the  attorney  for  Paschall,  was  not 
a  discharge  of  the  lien  of  the  judgment  obtained  in  that  case,  and 
was  not  a  satisfaction  of  the  debt. 

2.  In  directing  the  jury  to  deduct  the  amount  of  the  judgment 
obtained  by  Paschall  against  Jackson  from  the  plaintiff's  demand. 

3.  In  charging  the  jury  that  the  defendant  was  not  bound  to 
take   the   title  with  the  above-mentioned  encumbrance  hanging 
over  it. 

Dubois  and  Chapman,  for  plaintiff  in  error,  cited  Act  of  IQth 
June  1836,  sec.  31,  Purd.  415,  tit.  "Execution-'1  1  Watts  $•  Serg. 
420 ;  5  Whart.  509,  223 ;  3  Watts  $  Serg.  390. 

Ross  and  J.  Fox,  contra. 

IV.  — 2K* 
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PER  CURIAM. — The  judge  accurately  charged  that  the  agree- 
ment prevented  the  release  of  the  plaintiff  from  imprisonment  on 
the  capias  ad  satisfadendum,  from  discharging  the  lien  of  the  judg- 
ment against  him ;  and  that  the  defendant  was  not  bound  to  take 
an  encumbered  title.  But  his  plan  to  obviate  the  difficulty  by 
deducting  the  encumbrance  from  the  purchase  money,  was  defec- 
tive, inasmuch  as  it  would  expose  the  plaintiff  to  the  hazard  of 
being  compelled  to  pay  it  out  of  his  own  pocket  after  having  left 
a  sum  equal  to  the  purpose  in  the  land.  The  way  to  do  so  was 
to  direct  a  conditional  verdict  for  the  whole  purchase  money  with 
stay  of  execution  for  a  part  sufficient  for  the  exigence  till  the  title 
should  be  cleared ;  which  would  have  left  either  party  the  option 
to  pay.  If  the  plaintiff  paid,  he  would  be  at  liberty  to  proceed 
by  execution  for  the  residue  of  his  judgment;  if  the  defendant 
paid,  the  judgment  would  be  discharged. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Dewitt  against  Eldred. 

Devise  to  testator's  wife  of  his  real  and  personal  estate,  for  her  to  be  master 
and  overseer  of  the  whole  until  his  son  C.  shall  arrive  at  the  age  of  21,  and  then 
_  she  is  to  be  genteelly  maintained  by  his  son  C.  during  her  natural  life  ;  if  she 
married,  to  have  only  the  property  she  possessed  when  married ;  and  provided 
she  married  before  his  son  became  of  age,  his  executors  were  to  lease  or  hire  out 
the  farm,  and  that  money  to  be  put  to  interest  for  the  use  of  his  son  C .  when  he 
became  of  age,  when  he  was  to  enter  into  full  possession.  He  also  gave  him 
other  specific  lands,  and  then  declared,  "  and  the  said  land  is  all  entailed  to  my 
son  C.  so  that  he  shall  not  sell  or  dispose  of  the  same."  He  then  gave  legacies 
to  several  daughters,  to  be  paid  by  C.  by  instalments,  after  he  came  of  age.  Held, 
that  C.  took  an  estate  tail  by  the  devise. 

Wherever  there  is  an  express  limitation  of  the  interest  devised,  a  direction  that 
the  devisee  shall  pay  pecuniary  legacies  does  not  make  his  interest  a  fee-simple. 

It  seems  a  simple  bequest  of  a  legacy  to  be  paid  by  a  devisee  of  land,  without 
more,  does  not  amount  to  a  charge  of  the  legacy  on  the  land.  In  the  absence  of 
something  to  that  effect,  it  is  a  charge  on  the  devisee  personally. 

If  a  legacy  to  a  feme  sole  be  charged  on  land,  and  she  marries,  and  her  husband 
takes  a  bond  for  it  from  the  devisee  to  himself,  it  extinguishes  the  charge. 

ERROR  to  the  Common  Pleas  of  Pike  county. 

This  was  an  action  of  ejectment  brought  by  Electrian  Dewitt, 
Jane  Dewitt  and  James  Dewitt,  minors,  by  their  guardian,  Wil- 
liam Brodhead,  against  Richard  Eldred,  John  Edsell  and  Simeon 
Van  Etten,  to  recover  the  possession  of  about  124  acres  of  land 
in  Westfall  township,  Pike  county. 

The  plaintiffs  read  in  evidence  the  last  will  and  testament  of 
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Cornelius  Dewitt,  in  whom  the  title  to  the  land  was  admitted  to 
have  been,  dated  the  27th  of  January  1806,  the  material  part  of 
which  was  as  follows : 

\  "  As  to  my  worldly  estate,  I  will  and  positively  order  that  all 
my  debts  be  paid.  First,  I  give  to  my  dear  and  loving  wife  my 
real  and  personal  estate,  for  her  to  be  master  and  overseer  of  the 
whole  until  my  son  Cornelius  shall  arrive  at  the  age  of  21  years, 
and  then  she  is  to  be  genteelly  maintained  by  my  son  Cornelius 
during  her  natural  life ;  but  providing  she  marries  she  is  excluded 
from  having  the  care  or  charge  of  any  of  my  estate,  only  the  pro- 
perty she  possessed  when  I  married  her,  she  is  to  have  that  re- 
stored to  her  again — and  provided  she  marries  before  my  son  be- 
comes of  age,  my  executors  hereafter  mentioned  shall  lease  or  hire 
out  my  farm,  and  that  money  put  to  interest  for  the  use  of  my  son 
Cornelius  when  he  becomes  of  age,  when  he  is  to  enter  into  full 
possession.  I  also  give  and  bequeath  unto  my  son  Cornelius,  all 
my  lands :  that  is  to  say,  first,  the  old  farm  whereon  I  now  dwell, 
containing  115  acres,  be  the  same  more  or  less — 200  acres  called 
the  saw-mill  tract,  warranted  land,  and  9  acres  of  improved  land 
joining  my  old  farm  and  lands  of  Peter  Quick — and  the  said  land 
is  all  entailed  to  my  son  Cornelius  so  that  he  shall  not  sell  or  dis- 
pose of  the  same.  Likewise  I  give  and  bequeath  unto  my  daugh- 
ter Jane  $100,  and  likewise  unto  my  daughter  Maria  $100,  like- 
wise unto  my  daughter  Lydia  $100,  and  unto  my  daughter  Hester 
$100,  and  unto  Elizabeth  $100,  to  be  paid  by  my  son  Cornelius 
in  the  following  manner  :  that  is  to  say,  after  he  becomes  21  years 
of  age,  he  is  to  pay  them  each  $25  a  year  until  the  whole  is  paid, 
without  interest — and  as  for  my  daughter  Jane,  she  is  to  receive 
$60,  which  there  is  but  $40  more  coming  to  her — and  as  for  my 
moveable  estate,  to  be  equally  divided  between  my  six  children, 
that  is,  my  daughter  Jane,  Maria,  Lydia,  Hester  and  Elizabeth, 
and  my  son  Cornelius — and  for  my  daughter  Lydia,  Hester  and 
Elizabeth,  that  is  not  married,  providing  they  marry,  are  to  have 
an  out-set  equal  to  Jane  and  Maria,  that  is  married,  before  the 
estate  is  divided,  and  then  all  of  them  to  share  equally  in  all  of 
my  moveable  estate.  And  I  constitute  and  appoint  Solomon  West- 
brook,  Esq.,  and  Jacob  Quick,  my  executors  of  this  my  last  will 
and  testament,  and  trustees  for  my  wife  Maria  and  children." 

Cornelius  Dewitt,  the  devisee  mentioned  in  the  will,  was  de- 
ceased at  the  trial.  The  plaintiffs  were  his  children,  and  his  sister 
Lydia  was  married  to  Josiah  Tits  worth. 

The  defendants  called  Daniel  Jayne,  who  testified,  "  This  is  a 
true  transcript  from  my  books  as  a  justice  of  the  peace ;  this  is  the 
bond  on  which  that  judgment  is  entered;"  and  then  offered  to 
prove  by  him  what  was  said  by  the  parties  when  they  appeared 
before  him,  which  was  objected  to  until  the  transcript  and  bond 
were  in  evidence.  The  defendants  then  offered  in  evidence  the 
transcript,  filed  in  the  Common  Pleas  on  the  4th  of  February  1825, 
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judgment  before  the  justice  for  $140.14,  entered  to  January  term 
1825;  also  the  fieri  facias  on  this  judgment  to  April  term  1827; 
levy  10th  March  1827 ;  inquisition  and  condemnation  16th  April 
1827 ;  also  a  scire  facias  issued  on  the  judgment  to  January  term 
1829,  on  which  judgment  was  entered  21st  January  1829,  and  on 
the  margin  of  the  docket-entry  of  which  was  written,  "  This  for 
the  use  of  Martin  Titsworth ;"  also  venditioni  exponas  to  April 
term  1830,  and  return  of  the  sheriff.  The  plaintiffs  objected  to  the 
whole  of  this  evidence,  but  the  court  admitted  it,  and  the  plaintiffs 
excepted. 

The  defendants  then  gave  in  evidence  the  bond  on  which  said 
judgment  was  entered,  and  offered  to  prove  that  the  consideration 
of  the  bond  was  the  legacy  to  Lydia  Dewitt,  Titsworth's  wife,  as 
admitted,  when  the  witness  entered  the  judgment  mentioned  in  the 
transcript,  by  Cornelius  Dewitt,  the  defendant,  and  Titsworth  the 
plaintiff,  and  by  their  declarations  at  that  time.  The  plaintiffs 
objected  to  this  offer,  but  the  court  admitted  the  evidence,  and  the 
plaintiffs  excepted. 

The  witness  testified,  "  Cornelius  Dewitt  and  Josiah  Titsworth 
came  to  my  office  with  the  bond  and  confessed  a  judgment  on  it, 
and  Titsworth  remarked  that  it  was  for  his  wife's  legacy ;  that  she 
had  never  had  anything.  Dewitt  was  present  and  made  no  objec- 
tions. I  do  not  recollect  what  he  said,  or  that  he  said  anything.  I 
recollect  very  well  that  Titsworth  said  it  in  his  presence." 

The  defendants  then  offered  in  evidence  the  sheriff's  deed  to 
Richard  Eldred,  dated  20th  of  April  1830,  with  certificate  of 
acknowledgment  in  open  court  same  day,  and  recorded  21st 
of  May  1830.  No  entry  of  acknowledgment  of  the  deed  by  the 
sheriff  appeared  upon  the  records  of  the  court  on  search.  The 
plaintiffs  objected  to  the  admission  of  this  deed  in  evidence,  because 
no  acknowledgment  of  it  appeared  on  the  records  of  the  court,  but 
the  court  admitted  the  deed,  and  the  plaintiffs  excepted. 

The  plaintiffs  then  offered  to  prove  by  a  witness  that  he  was  the 
attorney  of  the  plaintiffs  in  the  judgments  and  executions  given  in 
evidence,  and  purchased  the  property  in  dispute  at  sheriff's  sale 
for  Richard  Eldred,  to  whom  the  deed  was  made,  and  that  Eldred 
was  then  and  still  a  practising  attorney  of  the  court.  The  defend- 
ants objected  to  this  evidence,  the  court  rejected  it,  and  the  plain- 
tiffs excepted. 

The  plaintiffs  then  offered  to  prove  the  yearly  value  of  the  land, 
for  the  purpose  of  showing  that  the  defendants  would  lose  nothing 
even  though  a  recovery  should  be  had  against  them,  and  in  con- 
nection with  the  terms  of  the  will  to  raise  an  inference  that  Eldred 
only  purchased  a  life  estate.  The  defendants  objected  to  this 
evidence,  the  court  rejected  it,  and  the  plaintiffs  excepted. 

The  plaintiffs  then  offered  to  prove  by  the  ex-sheriff  who  signed 
the  sheriff's  deed  given  in  evidence,  when  and  under  what  circum- 
stances he  made  the  return  to  the  vend.  ex.  de  terris  given  in 
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evidence  by  the  defendants,  to  wit :  at  the  instance  of  the  defend- 
ant's counsel  on  the  17th  of  May  1841,  the  day  of  the  meeting  of 
the  arbitrators  in  this  case.  The  defendants  objected  to  this 
evidence,  the  court  rejected  it,  and  the  plaintiffs  excepted. 

The  court,  (Jessup,  President),  charged  the  jury  that  as  there 
were  no  material  facts  in  the  case  disputed  or  controverted,  it 
became  a  question  of  law  for  the  court  under  the  whole  evidence, 
and  that  the  plaintiffs  were  not  entitled  to  recover;  that  their 
verdict  must  be  for  the  defendants. 

The  plaintiffs  assigned  for  error  the  admission  of  the  evidence 
mentioned  in  the  1st,  2d,  and  3d,  and  the  rejection  of  the  evidence 
mentioned  in  the  4th,  5th,  and  6th  bills  of  exception,  and  the 
charge. 

Reeder,  for  the  plaintiffs  in  error,  contended  that  Cornelius 
Dewitt  took  an  estate  tail  under  the  will  which  descended  to  the 
plaintiffs,  his  children  or  some  of  them,  unaffected  by  the  judgment 
against  him  or  the  sheriff's  deed  to  Eldred.  No  estate  in  fee  is 
given  either  expressly  or  constructively.  That  the  estate  devised 
was  in  tail  is  evident  from  the  express  declaration  of  the  testator 
that  it  was  "  entailed,"  which  must  be  technically  construed  unless 
the  intention  of  the  testator  to  the  contrary  appears  in  the  will. 
But  the  inference  is  fair  that  he  intended  an  entail  from  the  reason 
assigned,  "  so  that  he  shall  not  sell  or  dispose  of  the  same,"  mean- 
ing by  common  deed,  mortgage  or  charge.  6  T.  R.  352 ;  Cro.  Car. 
292 ;  '3  P.  Wms.  26 ;  Lovelass  on  Wills  275 ;  14  Serg.  fy  Rawle  92 ; 
1  Serg.  4-  Rawle  157 ;  Ram  on  Wills  263. 

As  to  the  allegation,  that  even  if  it  was  an  estate  tail,  yet  being 
made  subject  to  the  payment  of  the  legacy,  a  sale  of  the  land  by 
execution  on  a  judgment  for  the  legacy  would  pass  a  fee  according 
to  Gause  v.  Wiley,  (4  Serg.  4*  Rawle  509),  various  answers  may 
be  given.  In  the  first  place,  the  legacy  was  not  charged  on  the 
land ;  it  was  a  mere  personal  charge  on  the  devisee,  if  he  thought 
fit  to  accept  the  devise.  Besides,  to  pass  the  fee  in  the  land  by 
sale  on  a  judgment,  even  if  the  legacy  was  charged  upon  it,  the 
nature  of  the  claim  must  appear  on  the  record  of  the  suit,  and  the 
suit  must  be  on  the  legacy  itself,  and  not  on  a  bond  given  for  it, 
and  parol  evidence  cannot  be  received  to  show  what  the  ground 
of  the  suit  was,  so  as  thereby  to  change  a  fee-tail  into  a  fee-simple. 
1  Serg.  #  Rawle  92 ;  3  Serg.  4*  Rawle  141 ;  2  Binn.  80 ;  3  Wils. 
376.  Moreover,  the  legacy  was  extinguished  by  the  bond,  and  it 
became  the  debt  of  the  husband. 

J.  M.  Porter,  contra,  argued  that  Cornelius  Dewitt  took  a  fee- 
simple  by  the  will.  First,  the  testator  expresses  his  intention  to 
dispose  of  "  all  his  worldly  estate,"  and  gives  to  his  wife  "  all  his 
real  and  personal  estate,"  till  Cornelius  arrives  at  21,  at  which 
time  he  is  "  to  enter  into  full  possession,"  words  which  would 
iv.  —  53 
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carry  a  fee  according  to  Willis  v.  Bucher,  (2  Binn.  455) ;  S.  C.  3 
Wash.  C.  C.  Rep.  169;  1  Roberts  on  Wills  405,  425,  427.  The 
subsequent  words  declaring  that  the  land  "  is  all  entailed  to  my 
son  Cornelius,  so  that  he  shall  not  sell  or  dispose  of  the  same,"  do 
not  lessen  the  quantity  of  estate  before  given ;  they  are  merely 
meant  in  restraint  of  alienation,  which,  when  annexed  to  a  fee, 
are  void.  10  Watts  328.  And  the  word  "entailed"  is  not  a 
technical  word  like  "  heirs  of  the  body,"  or  "  issue,"  in  a  deed  or 
will.  Then  again,  charging  the  land  or  person  with  the  payment 
of  legacies  carries  a  fee  if  there  be  a  possibility  of  loss  to  the 
devisee  by  their  payment,  unless  otherwise  directed.  1  Roberts 
on  Wills  405,  428,  460;  Co.  Lit.  9  b.',  Cro.  Car.  157;  6  Cruise 
253;  Cowp.  352;  8  Vin.  Jib.  208,  253;  2  Prest.  Est.  157;  1  Pick. 
318 ;  2  Fern.  551 ;  1  P.  Wms.  87 ;  2  Pow.  Dev.  377,  394.  If,  how- 
ever, the  estate  in  Cornelius  was  a  fee-tail,  yet  being  charged  with 
the  legacies,  a  sheriff's  sale  on  a  judgment  obtained  for  one  of  the 
legacies  against  the  devisee  passes  a  fee-simple  to  the  purchaser. 
Gause  v.  Wiley,  (±Serg.  fy Rawle  509).  Here  the  land  was  charged 
with  the  legacies,  and  the  bond  did  not  extinguish  the  lien.  4 
Watts  378 ;  1  Whart.  Dig.  201. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  unnecessary  to  consider  the  errors  founded 
upon  the  bills  of  exception  to  the  admission  and  rejection  of  evi- 
dence, as  we  are  of  opinion  from  the  facts  of  the  case,  established 
as  it  appears  by  the  evidence  beyond  all  doubt  or  controversy, 
that  the  defendants  or  any  one  or  more  of  them  have  no  right 
whatever  to  hold  the  land  in  contest  against  the  eldest  son  of  Cor- 
nelius Dewitt,  who  is  one  of  the  plaintiffs,  and  claims  as  heir  in 
tail  to  his  father,  according  to  the  form  of  the  gift  contained  in  the 
last  will  of  Cornelius  Dewitt,  his  grandfather. 

The  defendants  also  derive  their  claim  to  the  land  from  the  same 
will.  On  their  behalf  it  is  alleged  that  Cornelius  Dewitt,  the  de- 
visee and  father  of  the  plaintiffs,  took  an  estate  in  fee  in  the  land 
under  the  will,  and  that  his  right  therein,  as  such,  passed  by  the 
sheriff's  sale  to  Richard  Eldred,  one  of  the  defendants,  under  whom 
the  other  defendants  claim.  In  the  expounding  of  wills  the  rule 
of  law  is,  that  a  devise  of  land,  without  words  of  limitation  added, 
only  gives  an  estate  for  life,  unless  it  can  be  found  from  the  whole 
of  the  will  taken  together,  and  applied  to  the  subject-matter  of  the 
devise,  that  the  testator's  intention  was  to  give  a  fee.  But,  in 
order  to  make  a  devise  of  land  without  limitation  added  a  fee,  such 
an  intention  must  appear,  as  is  sufficient  to  satisfy  the  conscience 
of  the  court  in  pronouncing  it  such ;  if  it  is  barely  problematical, 
the  rule  of  law  must  take  place.  Bowes  v.  Blackett,  (Cowp.  238, 
240).  As  to  the  present  case,  it  is  clear  that  an  estate  in  fee  is 
not  expressly  given,  nor  yet  in  technical  terms,  by  the  will  to 
Cornelius  the  devisee.  An  effort,  however,  has  been  made,  by  the 
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counsel  for  the  defendants,  to  show  that  such  was  the  intention 
of  the  testator,  by  taking  parts  of  the  will  merely  into  view  with- 
out regarding  other  parts  directly  applicable  to  the  devise.  This, 
as  is  alleged,  appears,  first,  by  his  giving  to  his  wife  his  "  real  and 
personal  estate,  for  her  to  be  master  and  overseer  of  the  whole, 
until  his  son  Cornelius  should  arrive  at  the  age  of  21  years,  after 
which  she  was  to  be  genteelly  maintained  by  his  son  Cornelius 
during  her  natural  life,"  the  testator  has  shown  by  his  using  the 
terms  "  real  and  personal  estate,"  that  it  was  his  intention  to  dis- 
pose of  all  the  interest  he  had  in  his  land ;  but  it  is  manifest  that 
the  phrase  relied  on  here  was  used  by  the  testator  merely  for  the 
purpose  of  describing  or  designating  the  specific  estates  or  objects 
which  his  wife  should  have  the  charge  and  management  of  until 
his  son  should  attain  full  age,  and  not  the  quantum  of  interest  that 
he  had  in  what  he  was  about  to  dispose  of.  Hogan  v.  Jackson, 
(Cowp.  306) ;  Morrison  v.  Semple,  (6  Binn.  97) ;  for  he  expressly 
limits  her  care  and  superintendence  of  the  same  to  her  widowhood 
or  the  time  at  which  his  son  should  attain  full  age  at  farthest. 
And  besides,  this  "  real  and  personal  estate,"  over  which  the  wife 
was  to  have  a  superintendence  during  her  widowhood  or  the 
minority  of  the  son,  is  not  given,  either  in  part  or  in  whole,  by  the 
same  description,  to  the  son.  The  testator  simply  declares  that 
"  he  (meaning  his  son)  is  to  enter  into  full  possession  of  his  (mean- 
ing the  testator's)  farm,  after  having  previously  directed  it  to  be 
leased  out  by  his  executors,  until  his  son  should  arrive  at  full  age, 
in  case  his  wife  should  marry  before  that  time.  But  then  it  is  also 
alleged  that  the  clause  just  recited,  which  directs  "  he  is  to  enter 
into  full  possession  of  his  farm,"  shows  that  the  testator  thereby 
intended  to  give  his  son  a  fee-simple  estate  in  the  farm.  Directing, 
however,  that  the  son  shall  enter  into  full  possession  of  the  farm, 
without  more,  can  only  be  considered  as  giving  to  him  the  full  and 
entire  possession  of  it  for  his  life.  The  words  "full  possession" 
cannot  be  regarded,  as  contended,  as  of  equal  force  and  meaning 
with  the  words  "freely  possessed  and  enjoyed,  which  have  been 
held  sufficient  to  pass  a  fee-simple  estate  in  a  devise  of  land. 
Campbell  v.  Carson,  (12  Serg.  fy  Rawle  54).  In  order  to  render  a 
sale  of  land,  situate  in  Pennsylvania,  effective,  it  is  not  requisite 
that  the  vendor  should  have  the  possession  or  a  seisin  in  fact  of 
the  same ;  it  is  sufficient  if  he  has  a  good  title  for  it.  Neither  can 
it  be  said,  that  a  right  to  the  full  possession  of  land  necessarily 
gives  the  party,  invested  with  it,  a  right,  either  to  hold  or  dispose 
of  it  in  fee.  A  right  to  possess  it  fully,  that  is,  to  the  utmost 
extent  of  its  boundaries,  may  exist  very  well,  without  having  a 
fee-simple  estate  therein,  or  a  right  to  sell  and  dispose  of  the  fee. 
But  to  sell  and  dispose  of  land  in  fee  may,  with  some  propriety, 
be  said  to  be  one  mode  of  enjoying  it,  and  therefore  whenever  it 
is  given  by  will  to  be  "freely  enjoyed,"  that  is,  without  limitation 
or  restriction  of  any  kind,  it  would  necessarily  seem  to  imply  that 
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the  testator  intended  that  the  devisee  should  have  a  fee-simple 
estate  therein,  unless  other  words  were  used  by  him  showing  that 
such  was  not  his  intention. 

But  it  has  been  further  contended  that  the  moneys  bequeathed 
by  the  testator  to  his  daughters,  to  be  paid  by  his  son  as  directed 
in  the  will,  show,  according  to  the  presumption  which  the  law 
makes,  of  every  testator's  intending  to  confer  a  benefit  on  the 
devisee  by  the  devise,  that  the  testator  must  therefore  have  intend- 
ed, in  this  case,  to  give  his  son  Cornelius  a  fee-simple  estate  in  the 
devise,  otherwise  the  latter,  by  paying  the  moneys  as  directed  to 
the  daughters,  might  be  subjected  to  a  loss  instead  of  receiving  a 
benefit ;  because  it  might  be,  for  aught  that  could  appear  to  the 
contrary,  that  he  could  not  derive  from  the  possession  of  the  land 
for  the  term  of  his  life  merely,  sufficient  means  to  enable  him  to 
pay  his  sisters  their  respective  legacies  as  they  should  become 
payable  by  the  will ;  but  invested  with  the  fee-simple  estate  in  the 
devise,  he  could  make  it  amply  sufficient  for  that  purpose  by  either 
mortgaging  or  selling  it  if  requisite. 

Now  in  respect  to  the  first  and  second  grounds  upon  which  it 
has  been  contended  that  Cornelius,  the  son,  took  a  fee-simple  in 
the  land  under  the  will,  there  does  not  appear  to  be  the  slightest 
colour  for  holding  them  tenable,  unless  the  subsequent  clause  of 
the  will,  which  declares  that  "  said  land  is  all  entailed  to  my  son 
Cornelius,  so  that  he  shall  not  sell  or  dispose  of  the  same,"  be 
thrown  out  of  view  altogether.  But  in  construing  the  will  of 
every  testator,  it  is  a  well-settled  rule  that  effect  shall  be  given  to 
every  material  word  contained  in  it,  if  it  can  be  done  consistently 
with  the  other  parts  thereof,  and  with  the  rules  and  policy  of  the 
law  relative  thereto.  Hence,  by  giving  effect  to  the  clause  just 
recited,  all  speculation  as  to  the  nature  and  quantum  of  estate, 
which  the  testator  intended  his  son  should  have  in  the  land,  would 
seem  to  be  completely  shut  out,  for  he  has  thereby,  in  the  most 
explicit  terms,  declared  that  it  is  all  entailed  to  his  son ;  in  other 
words,  that  his  son  Cornelius  shall  have  a  fee-tail  general  in  all 
his  land,  and  nothing  more  or  less.  The  language  of  the  clause 
in  this  respect  is  free  from  all  ambiguity,  and  wholly  incapable  of 
receiving  any  other  meaning,  whether  taken  in  a  legal  or  common 
sense.  In  order,  however,  to  parry  the  force  and  avoid  the  natu- 
ral operation  of  this  clause,  it  is  alleged  on  behalf  of  the  defend- 
ants, that  it  must  be  considered  as  a  condition  annexed  or  direc- 
tion imposed  on  the  devisee  not  to  sell  or  dispose  of  the  land  in 
which  the  testator  had  previously  given  him  a  fee-simple  estate, 
and  being  repugnant  thereto  is  therefore  void,  and  of  no  effect  what- 
ever. If  it  were  so,  that  the  testator  had  previously  given  a  fee- 
simple  estate  in  his  land  to  his  son,  and  the  clause  under  consider- 
ation could  be  fairly  construed  as  a  condition  or  direction  imposed 
on  the  devisee  not  to  alien  the  same,  the  conclusion  would  doubt- 
less be  correct.  1  Inst.  222  b,  223  a.  But  it  is  proper  to  observe 
that  the  fee-simple  contended  for  here,  is  neither  given  in  express 
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or  technical  terms,  and  can  only,  at  best,  be  made  out,  if  at  all, 
by  an  intendment  that  is  very  far  from  being  clear ;  but  even  if  it 
were  clear,  it  would  make  no  difference  as  to  the  effect  of  the 
clause  in  question,  for  it  repels  in  the  most  explicit  terms  all  in- 
tendment of  the  sort,  by  declaring  that  "  the  said  land  is  all  en- 
tailed to  my  son  Cornelius,  so  that  he  shall  not  sell  or  dispose  of 
the  same."  These  latter  words,  "  so  that  he  shall  not  sell  or  dis- 
pose of  the  same,"  do  not  appear  to  have  been  inserted  for  the 
purpose  of  annexing  any  condition  to  the  gift,  but  merely  for  the 
purpose,  as  it  would  seem,  of  showing  why  it  was  that  the  testa- 
tor intended  his  son  should  have  an  estate-tail  in  the  land  devised 
to  him,  which  makes  the  case  still  stronger,  if  possible,  against  the 
testator's  having  intended  that  his  son  should,  under  any  circum- 
stances, take  a  fee-simple  estate  therein.  And  although  the  testa- 
tor may  have  been  mistaken  as  to  the  extent  of  the  power  which  his 
son,  as  tenant  in  tail,  might  exercise  over  the  land  devised  to  him, 
yet  it  is  impossible  to  say,  or  even  to  conjecture,  what  the  testa- 
tor would  have  done,  if  he  had  been  advised  of  his  mistake.  He 
might  still  have  done  exactly  what  he  has,  or  he  might  have  given 
his  son  only  a  life  estate,  or  he  might  possibly  have  given  him  a 
fee-simple  ;  but  certainly  it  is  utterly  impossible  to  determine  with 
even  the  least  degree  of  probability,  what  estate  he  would  have 
given  his  son  in  the  land,  if  it  really  be  that  he  was  under  any 
misapprehension,  and  it  had  been  corrected  in  due  time.  It,  how- 
ever, does  not  appear  distinctly  that  he  was  under  any  mistake  in 
regard  to  the  extent  of  the  restriction  which  he  placed  on  his  son 
in  alienating  the  land,  by  giving  him  only  an  estate-tail  in  it.  It 
may  be  that  he  thereby  only  intended  to  restrain  him  from 
aliening  it  by  will,  or  by  deed,  in  the  usual  form  as  if  he  had  a 
fee-simple,  or  from  depriving  his  issue  of  the  benefit  of  it  by 
contracting  debts.  Indeed  it  is  most  probable  that  he  knew  that 
his  son  would  have  it  in  his  power,  if  he  chose,  to  break  or  bar 
the  entailment.  To  do  so,  is  a  privilege  or  incident  inseparable 
from  such  estate;  and  generally,  I  take  it,  equally  well  known 
with  the  power,  that  every  owner  of  land  in  fee-simple  has,  of 
disposing  of  it  in  tail  if  he  pleases ;  so  that  the  testator  most  likely 
knew,  when  he  entailed  the  land  on  his  son,  that  the  latter  would 
have  it  in  his  power,  as  soon  as  he  became  invested  with  the  estate 
and  attained  full  age,  to  bar  it  either  by  suffering  a  common  re- 
covery, or  by  conveying  the  land  in  the  manner  directed  by  our 
Act  of  Assembly  for  that  purpose.  It  was  not  in  the  power  of 
the  testator,  after  giving  his  son  an  estate-tail  in  the  land,  to  re- 
strain him  from  breaking  the  entailment,  by  any  prohibition,  con- 
dition or  limitation  that  he  could  think  of.  See  Taylor  v.  Horde, 
(1  Burr,  84),  and  the  cases  there  cited;  Doctor  4'  Stud.  89; 
Cholmeley  v.  Humble,  (1  And.  344,  374) ;  Duncombe  v.  Wingfield, 
(Hob.  261);  Stukeleyv.  Butler,  (Id.  170);  Corbet's  Case,  (1  Co.  83 
b) ;  1  Inst.  223  b,  224  a. 

iv.  —  2  L 
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It  is  manifest,  therefore,  that  the  words  "  so  that  he  shall  not 
sell  or  dispose  of  the  same,"  can  have  no  effect  or  operation  what- 
ever upon  the  clause  immediately  preceding,  which  declares  that 
"  the  said  land  is  all  entailed  to  my  son  Cornelius." 

Then  as  to  the  third  ground,  upon  which  it  has  been  argued 
that  Cornelius,  the  son,  took  a  fee-simple  estate  in  the  land  devised 
to  him,  which  is,  that  by  the  testator  he  is  directed  to  pay  certain 
sums  of  money  to  his  sisters.  Now  no  doubt  it  has  long  been 
established  that  a  direction  imposed  on  a  devisee  to  pay  a  gross 
sum  or  sums  of  money  enlarges  the  devise  to  an  estate  in  fee-sim- 
ple where  there  are  no  words  of  limitation.  See  2  Pow.  on  Dev. 
379,  and  the  cases  there  cited.  But  wherever  there  is  an  express 
limitation  of  the  interest  devised,  such  direction  of  the  testator  is 
never  allowed  to  have  any  such  effect.  For  instance,  if  the  de- 
vise be  limited  to  the  devisee  for  life  only,  with  a  condition  an- 
nexed or  direction  imposed,  that  he  shall  pay  a  gross  sum  of  money 
to  one  named  in  the  will,  no  implication  can  be  made  to  enlarge 
the  devise  to  an  estate  in  fee  contrary  to  the  express  limitation  of 
it,  which  is  for  the  life  of  the  devisee  only.  Burdett  v.  Wright, 
(2  Barn.  $  Aid.  710).  In  Doe  v.  Fyldes,  (Coivp.  841),  Lord  Mans- 
field declares  that  there  never  was  an  instance  where  an  express 
estate  for  life,  or  an  express  estate  tail  is  given  in  terms,  of  its  hav- 
ing been  enlarged  to  a  fee-simple  estate  by  implication,  on  account 
of  a  condition  or  direction  imposed  on  the  devisee  to  pay  a  gross 
sum  of  money ;  and  accordingly  it  was  held  by  the  Court  of  King's 
Bench,  in  the  case  of  Slater  v.  Slater,  (5  Term  Rep.  335),  that 
charging  the  devisee,  to  whom  an  estate-tail  was  expressly  given, 
did  not  and  could  not  enlarge  the  gift  to  a  fee-simple  estate.  See 
also  2  Pow.  on  Dev.  426. 

A  fourth  ground  of  defence  taken  by  the  counsel  of  the  defend- 
ants in  the  argument  was,  that  the  judgment  under  which  the 
land  was  sold  by  the  sheriff,  by  virtue  of  which  sale  the  defend- 
ants claim,  was  had  upon  a  bond  given  by  Cornelius,  the  devisee 
of  the  land,  to  the  husband  of  Lydia,  one  of  the  legatees  named 
in  the  will,  who  was  a  feme  sole  at  the  time  of  making  it,  as  also 
at  the  death  of  the  testator,  but  was  married  afterwards,  to  secure 
the  payment  of  her  legacy,  and  that  by  the  terms  of  the  will 
the  legacy  was  charged  on  the  land  so  sold.  This  ground  of 
defence  would  seem  to  militate  against  the  third  ground  of  defence 
just  noticed ;  because,  if  it  be  that  the  testator  has  made  the  land 
alone  liable  for  the  payment  of  the  legacy,  the  devisee,  according 
to  the  authorities  on  this  point,  could  not  be  held  personally  bound 
for  the  payment  of  it,  because  the  testator  having  made  the  land 
liable  for  it,  into  whatsoever  hands  the  land  might  happen  to  fall, 
could  not  have  intended  that  the  devisee  should  be  personally 
answerable  for  it  also ;  and  consequently  no  ground  existed  for 
enlarging  the  estate  of  the  devisee  beyond  what  was  expressly 
given.  See  2  Pow.  on  Dev.  382,  et  seq.,  and  the  cases  there  cited. 
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Now  it  may  be,  if  the  testator  had  charged  the  legacy  given  to 
his  daughter  Lydia  on  the  land,  though  it  were  devised  expressly 
in  tail,  and  the  husband  of  Lydia  had  not  afterwards  taken  a  bond 
to  himself  alone  from  the  devisee  of  the  land,  securing  the  payment 
of  the  legacy  to  himself,  thereby  reducing  it  to  his  own  possession, 
and  in  effect  discharging  the  land  from  the  lien,  if  any  were  cre- 
ated by  the  testator  for  the  payment  of  it,  that  a  sale  of  the  land 
made  by  the  sheriff  under  a  judgment  obtained  by  Lydia  and  her 
husband  for  the  amount  of  her  legacy,  to  be  levied  out  of  the  land, 
would  have  passed  a  fee-simple  estate  therein  to  the  purchaser. 
See  Clowdsly  v.  Pellham,  (1  Vern.  411),  where  the  devisor  after 
devising  his  lands  in  tail,  charged  them  with  the  payment  of  his 
debts,  and  they  were  accordingly  decreed  to  be  sold  for  that  pur- 
pose from  the  devisee  upon  his  failing  to  pay  the  debts. 

But  it  appears  to  me  that  the  testator,  in  this  case,  did  not 
intend  to  charge  the  legacy  on  the  land,  for  there  is  no  clause  or 
words  to  be  found  in  the  will  to  that  effect.  He  certainly  has  not 
done  so  in  terms ;  nor  has  he  used  any  words  from  which  an  in- 
tention to  do  so  can  he  fairly  inferred.  He  has,  after  devising  the 
land  to  his  son,  by  a  subsequent  and  distinct  clause  simply  be- 
queathed the  legacy  to  his  daughter,  to  be  paid  to  her  by  his  son, 
without  more.  If  he  had  said,  "  to  be  paid  by  his  son  out  of  the 
land  devised  to  him,"  or  anything  of  the  sort,  there  would  have 
been  some  ground  for  claiming  that  the  legacy  was  a  charge  upon 
the  land.  In  the  absence,  however,  of  everything  of  the  kind, 
the  legacy  must  be  considered  as  a  charge  on  the  devisee  in  re- 
spect of  the  land  devised  to  him,  and  not  a  charge  upon  the  land 
itself.  But  if  it  had  been  made  a  charge  upon  the  land  by  the 
devisor,  that  charge  would  have  been  completely  removed  by  the 
husband  of  Lydia's  taking  a  bond  from  the  devisee  of  the  land, 
securing  the  payment  of  the  legacy  to  himself  for  his  own  use. 
Neither  he  nor  she,  or  both  of  them  together,  could,  after  that, 
have  claimed  the  legacy  by  force  of  the  will  simply,  for  all  claim 
to  it  by  Lydia,  the  devisee  named  therein,  would  have  been,  and 
was  in  fact  and  in  law  thereby  discharged,  and  for  ever  thereafter 
ceased  to  exist.  The  husband  alone,  or  his  representatives,  whe- 
ther his  wife  survived  him  or  not,  became  entitled  to  receive  under 
the  bond  taken  by  him,  and  not  under  the  will,  all  that  was  there- 
after to  be  paid  op  account  of  the  legacy.  The  husband,  by  taking 
the  bond  of  the  devisee  of  the  land,  extinguished  the  legacy  com- 
ing to  his  wife  under  the  will ;  it  thereby  became  the  personal 
debt  of  the  devisee,  payable  to  the  husband  alone.  The  utmost, 
therefore,  that  the  purchaser  at  sheriff's  sale  could  get  was  a  right 
to  hold  the  possession  and  receive  the  profits  of  the  land  during 
the  life  of  Cornelius,  the  debtor  in  the  bond,  when  the  eldest  son 
of  the  latter,  who  is  one  of  the  plaintiffs  here,  became  entitled  to 
it  as  tenant  in  tail,  according  to  the  form  of  the  gift  contained  in 
the  will. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Gargell  against  The  Hazleton  Coal  Company. 

In  a  suit  against  a  corporation  for  a  penalty  for  illegally  issuing  notes,  evidence 
is  admissible  to  show  that  the  officer  representing  the  corporation  was  an  officer 
de  facto. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

This  suit  was  brought  before  a  justice  of  the  peace  by  John 
M'Gargell  against  The  Hazleton  Coal  Company,  to  recover  the 
penalty  of  $50  under  the  second  section  of  the  Act  of  22d  March 
1817,  for  issuing  the  following  note : 

"No.  1237. Incorporated  1836.— Capital  $400,000 B. 

5  5 

"  This  is  to  certify  that  there  is  due  from  the  Hazleton  Coal  Company  to  P.  A. 
Reading,  or  bearer,  FIVE  Dollars,  Value  Received,  payable  one  year  after  date, 
at  the  office  of  the  Company,  Philadelphia,  with  interest  at  six  per  cent,  per 
annum,  being  part  of  a  loan  authorized  by  the  Act  of  the  Legislature  of  Penn- 
sylvania of  the  8th  day  of  March  1839. 

PHILADELPHIA,  Jan'y  1,  1840. 
R.  MINER,  for  Treas'r.  SAM'L  MOORE,  Pres't." 

The  plaintiff  called  a  witness,  who  testified  that  he  was  well 
acquainted  with  the  handwriting  of  Samuel  Moore ;  had  seen  him 
write  and  received  letters  from  him,  and  that  the  signature  to  the 
note  was  his ;  and  then  offered  to  prove  by  the  witness  that  Sam- 
uel Moore,  who  signed  the  note  and  on  whom  the  summons  was 
served,  said  he  was  the  president  of  the  said  The  Hazleton  Coal 
Company ;  was  called  such,  acted  as  such,  and  was  de  facto  the 
president  of  the  company  when  the  note  in  question  was  signed. 
That  the  witness  had  a  conversation  with  Moore  about  the  taking 
of  the  notes,  like  the  one  for  the  issuing  of  which  this  suit  was 
brought,  for  the  Hazleton  Coal  Company,  in  payment  for  coal ; 
that  Moore  said  he  would  take  them  as  the  president  of  the  Com- 
pany for  coal ;  that  he  told  the  witness  he  had  made  arrangements 
as  the  president  of  the  company,  along  the  line  of  canal,  with  the 
merchants  and  grocers  to  take  the  notes,  like  the  one  in  question, 
of  the  boatmen  of  the  company. 

The  defendant  objected  to  this  evidence,  and  the  court  rejected 
it ;  to  which  rejection  the  plaintiff  excepted,  and  assigned  it  for 
error. 

Brodhead,  for  plaintiff  in  error,  contended  that  if  the  evidence 
offered  was  evidence  for  any  purpose,  it  was  error  to  reject  it. 
The  purpose  of  offering  evidence  need  not  be  stated  at  the  time, 
unless  it  is  asked.  4  Binn.  198.  Here  the  evidence  that  Moore 
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was  president  de  facto  was  clearly  admissible.  It  is  sufficient  to 
show  an  officer  de  facto,  where  the  public  or  third  persons  are  to 
be  affected,  though  it  may  be  otherwise  where  an  officer  himself 
sues.  7  Serg.  $  Rawle  392;  2  Rawle  139;  2  Watts  $  Serg.  41 ; 
12  Wheat.  87 ;  Ang.  on  Carp.  156.  If  the  defendants,  by  an  offi- 
cer de  facto,  issued  these  notes,  they  come  within  the  purview  of 
the  Act  of  22d  of  March  1817,  sec.  2,  3,  as  much  as  if  they  had 
done  so  through  the  medium  of  an  officer  de  jure.  An  appoint- 
ment to  office  may  be  implied  from  holding  out  a  person  as  officer, 
or  a  recognition  of  his  acts  as  such. 

Reeder,  contra.  The  question  is,  whether  the  declarations  of 
Moore  are  evidence  against  the  company  in  a  suit  against  them 
on  a  penal  statute,  without  proof  that  he  was  their  officer.  The 
declarations  of  Moore  cannot  have  that  effect.  Any  one  might 
then  go  and  declare  himself  president  and  sign  these  notes,  and 
thus  make  the  company  liable.  In  an  indictment  against  com- 
missioners of  a  county,  their  election  must  be  shown.  9  Watts 
114.  Penal  convictions  are  more  strictly  construed  than  indict- 
ments.- 1  Chitt.  Cr.  Law  284.  Moore  is  not  a  party  to  the  suit, 
and  there  could  be  no  judgment  against  him,  notwithstanding  the 
words  of  the  Act  of  Assembly  ;  therefore  the  evidence  allowed  in 
cases  of  fraudulent  combination  does  not  apply.  3  Watts  230 ;  3 
Serg.  #  Rawle  16;  1  Rawle  361. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  corporation  may  act  by  means  of  an  officer 
de  facto  as  fully  and  effectually,  as  regards  the  public  and  third 
persons,  as  by  an  officer  de  jure.  Riddle  v.  The  County  of  Bed- 
ford, (7  Serg.  $  Rawle  392) ;  York  County  \.  Small,  (1  Watts  $ 
Serg.  320)  ;  Kingsbury  v.  Ledyard,  (2  Watts  fy  Serg.  41) ;  Jlng.  fy 
Ames  on  Corp.  73,  159.  An  officer  de  facto  seems  to  be  a  person 
who  is  such  by  colour  of  election,  though  ineligible,  or  though  the 
office  was  not  vacant.  Lutw.  508 ;  Cro.  Jac.  552 ;  Cro.  Eliz.  508,  cit- 
ed in  Jlng.  Sf-  Ames  on  Corp.  J59.  Lord  Ellenborough  defines  an  offi- 
cer de  facto  to  be  one  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law.  Rex 
v.  The  Corporation  of  Bedford  Level,  (6  East  368).  And  Mr  Jus- 
tice Story,  in  the  Bank  of  United  States  v.  Dandridge,  in  giving 
the  opinion  of  the  court,  says,  persons  acting  publicly  as  officers 
of  a  corporation  are  to  be  presumed  rightfully  in  office.  Here  the 
plaintiff  offered  to  prove  that  Samuel  Moore  was  the  president 
de  facto,  and  if  that  were  made  out,  it  was  sufficient  to  render 
the  corporation  responsible  under  the  Act  of  Assembly.  ' 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded, 
iv.  —  54  2  I 
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Kinley  against  Hill, 

If  a  surety  pays  the  creditor,  he  has  a  right  to  a  mortgage  formerly  given  to 
the  creditor  as  collateral  security ;  but  if.  it  be  paid  by  the  principal  debtor,  or  out 
of  a  trust  fund  belonging  to  him,  the  mortgage  is  extinguished,  and  an  assign- 
ment of  it  by  the  surety  to  secure  moneys  borrowed  on  his  individual  account  is 
invalid,  especially  if  the  lender  knew  before  such  assignment  that  the  mortgage 
was  paid  off. 

The  court  is  not  bound  to  answer  points  proposed  on  a  trial  which,  according 
to  the  rules  of  court,  are  out  of  time. 

A  witness,  after  having  stated  that  certain  notes  were  discounted  at  bank,  and 
the  proceeds  applied  to  pay  a  mortgagee  who  assigned  to  the  bank,  may  be  asked 
whether  one  of  them  was  paid,  though  it  is  not  produced,  nor  evidence  given 
what  became  of  it. 

ERROR  to  the  Common  Pleas  of  Delaware  county,  in  a  scire 
facias  on  a  mortgage,  brought  by  Hugh  Kinley,  assignee  of  the 
Western  Bank,  assignee  of  William  Griffith  and  Abraham  Hib- 
bard,  Jim.,  executors  of  Thomas  Griffith,  deceased,  against  George 
W.  Hill,  trustee  of  Hannah  S.  Hill,  Peter  Hill  and  Hannah  S., 
his  wife,  with  notice  to  Charles  Sellers,  eldest  son  and  heir-at-law 
of  Coleman  Sellers,  deceased,  late  trustee  of  Hannah  S.  Hill.  A 
verdict  and  judgment  were  rendered  for  the  defendants  in  the 
court  below. 

On  the  trial  the  plaintiff  read  in  evidence  a  mortgage  from  Cole- 
man Sellers  and  Hannah  Hill,  wife  of  Peter  Hill,  for  certain  pro- 
perty in  Delaware  county,  executed  on  the  30th  of  June  1832,  to 
secure  the  payment  of  the  sum  of  $4200,  for  which  a  bond  had 
been  given  on  the  12th  of  June  1832,  signed  by  Sellers,  with  a 
warrant  of  attorney,  it  being  agreed  the  judgment  on  it  should 
only  bind  the  trust  property  mortgaged.  On  the  10th  of  March 
1835,  the  executors  of  Thomas  Griffith  assigned  the  above  bond 
and  mortgage  to  the  Western  Bank ;  and  on  the  5th  of  February 
1838,  the  Western  Bank  assigned  them  to  the  plaintiff,  Kinley. 
The  last  assignment  was  made  to  secure  certain  promissory  notes 
made  by  George  W.  Hill,  (by  Peter  Hill,  his,  attorney),  to  the 
plaintiff,  which  were  given  in  December  1837,  and  were  unpaid 
and  protested.  On  the  21st  of  December  1829,  Nathan  Sellers 
and  wife  conveyed  to  Coleman  Sellers  the  premises  in  the  mort- 
gage, among  others,  in  trust  to  let  the  same,  receive  the  rents  and 
pay  them  to  Hannah  Hill  for  her  separate  use,  with  power  to  her 
to  revoke  the  trust,  and  also  to  Sellers  or  any  future  trustee,  with 
the  consent  and  approbation  of  Hannah  Hill,  signified  by  writing 
under  her  hand  and  seal,  by  any  deed,  &c.,  to  bargain  and  sell  in 
fee-simple,  or  to  mortgage  as  security  for  money  to  and  for  the  use 
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of  Hannah  Hill,  with  power  to  re-invest,  and  also  to  her  to  ap- 
point a  new  trustee  on  the  death  of  Sellers.  On  the  30th  of  June 
1832,  Thomas  Griffith  conveyed  certain  other  premises  to  Sellers 
on  the  same  trusts.  On  the  10th  of  June  1834,  Hannah  S.  Hill 
appointed  George  W.  Hill  trustee  in  place  of  Coleman  Sellers, 
deceased,  which  was  confirmed  by  deed  from  Charles  Sellers,  eld- 
est son  of  Coleman  Sellers. 

The  defendant  produced  Mr  Trimble  to  prove  that  the  assign- 
ment to  the  Western  Bank  was  made  as  collateral  security  for 
certain  promissory  notes  discounted  there,  the  proceeds  of  which 
were  paid  to  Thomas  Griffith,  the  mortgagee,  when  he  assigned 
to  the  bank.  One  note  for  $2370  was  drawn  by  George  W.  Hill, 
by  Peter  Hill  his  attorney,  in  March  1835,  the  other  by  La-Mott 
for  81800. 

The  witness  was  then  asked  whether  the  note  given  by  G.  W. 
Hill,  by  P.  Hill  his  attorney,  to  the  Western  Bank,  was  paid.  The 
plaintiff  objected  to  an  answer  by  the  witness,  because  the  note 
itself  was  not  produced,  nor  any  evidence  given  of  what  became 
of  it.  But  the  court  allowed  the  question,  and  the  plaintiff  ex- 
cepted. 

The  witness  then  stated  it  was  paid  from  time  to  time ;  the  last 
payment  of  8600  was  made  on  the  30th  of  January  1838.  He 
did  not  know  out  of  what  funds  the  notes  were  paid ;  all  moneys 
received  were  credited  to  the  estate,  and  the  moneys  paid  debited. 
When  payments  were  made  on  the  note,  they  were  charged  to  the 
trust  estate ;  these  payments  did  not  absorb  the  balance.  There  was 
always  a  credit  to  the  estate  of  H.  Hill ;  there  was  a  balance  of  about 
820,000  to  the  credit  of  the  estate  in  February  1840.  The  estate 
was  credited  with  the  proceeds  of  the  note,  and  Griffith  charged 
with  the  whole  amount  paid  to  him.  The  instalments  on  the  notes 
as  paid  were  charged  to  the  estate.  P.  Hill,  as  attorney,  received 
the  rents  of  the  trust  estate  of  Mrs  Hill,  and  had  its  general  man- 
agement. The  notes  to  Kinley  were  for  merchandise  sold.  Be- 
fore the  assignment  to  Kinley,  Peter  Hill  declared  to  Kinley  that 
he  had  paid  to  the  bank  the  greater  part  of  the  mortgage,  and 
would  pay  the  balance,  and  then  procure  the  assignment. 

The  defendant  proved  by  other  witnesses,  that  Peter  Hill  came 
to  the  bank  and  requested  the  mortgage  to  be  transferred  to  Kin- 
ley,  and  the  notes  had  been  then  paid  off,  and  nothing  was  due  to 
the  bank  on  the  mortgage. 

The  defendants,  after  the  argument  on  both  sides  was  closed, 
but  before  the  judge  commenced  his  charge  to  the  jury,  submit- 
ted certain  written  points  to  the  court,  and  requested  the  court  to 
charge  the  jury  as  therein  stated ;  but  the  court  refused  to  do  so, 
because  the  points  were  not  submitted  before  the  arguments  on 
both  sides  were  closed,  pursuant  to  the  provisions  of  the  rule  of 
court.  Thereupon  the  plaintiffs  afterwards,  and  after  the  argu- 
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ments  on  both  sides  were  closed,  but  before  the  judge  commenced 
his  charge  to  the  jury,  submitted  these  points,  viz : 

1.  That  though  the  mortgage  was  paid  and  satisfied  in  Febru- 
ary 1838,  yet  if  they  believe  that  George  W.  Hill  was  silent  at 
the  time  of  the  assignment  to  Kinley,  (as  to  the  fact  of  the  mort- 
gage being  extinguished),  or  procured  the  assignment  to  be  made 
to  him,  without  informing  him  that  it  was  so  paid  and  satisfied, 
the  defendants  cannot  now  take  advantage  of  its  being  so  paid  and 
satisfied. 

2.  That  if  the  jury  believe  that  Peter  Hill  was  silent  (at  the 
time  of  the  assignment  to  Kinley,)  as  to  the  fact  of  the  mortgage 
being  paid  and  extinguished,  or  that  he  procured  the  assignment 
to  be  made  to  Kinley,  without  informing  him  that  it  was  so  paid 
and  satisfied,  the  defendants  cannot  now  take  advantage  of  its  being 
paid  and  satisfied ;  provided  they  also  believe  that  Peter  Hill,  in 
his  acts  about  said  assignment,  acted  with  the  advice,  knowledge 
or  consent  of  George  W.  Hill,  as  his  attorney. 

3.  That  if  Mrs  Hill  knew  of  the  acts  of  George  W.  Hill,  or 
Peter  Hill  aforesaid,  and  did  not  dissent  therefrom,  she  and  her 
estate  is  bound,  and  her  knowledge  and  assent  may  be  inferred 
from  the  fact  of  her  having  permitted  Peter  Hill  or  George  W. 
Hill  to  receive  the  rents  of  her  property,  &c.,  and  have  the  con- 
trol over  it,  paying  the  debts  against  it,  &c.,  for  a  number  of 
years. 

4.  That  a  payment  by  George  W.  Hill  to  the  Western  Bank  of 
the  mortgage  out  of  his  own  funds,  does  not  operate  as  an  extin- 
guishment of  the  mortgage. 

5.  That  if  it  was  paid  by  George  W.  Hill  out  of  his  own  funds, 
he  acquired  such  an  equitable  interest  in  it,  that  he  could  and  had 
authority  to  direct  the  assignment  of  it  to  such  person  as  he  might 
choose,  or  his  attorney  Peter  Hill,  acting  with  his  knowledge  and 
consent,  might  name. 

6.  That  that  consent  and  knowledge  may  be  inferred  by  the 
jury,  from  the  fact  of  the  mortgage  having  been  assigned  to  Kin- 
ley  as  security  for  a  debt  due  to  him  by  George  W.  Hill,  and 
from  the  general  authority  vested  in  Peter  Hill,  as  his  attorney. 

7.  That  if  the  mortgage  was  paid  by  George  W.  Hill,  the  jury 
cannot  infer  that  it  was  paid  out  of  the  funds  of  Mrs.  Hill,  without 
some  evidence  to  that  effect,  and  that  the  best  evidence  would 
have  been  the  books  in  which  were  kept  the  account  of  the  re- 
ceipts and  disbursements  of  Mrs.  Hill's  estate,  and  evidence  to 
support  it. 

8.  That  in  the  absence  of  proof,  the  jury  cannot  infer  that 
George  W.  Hill  was  the  debtor  of  Mrs  Hill's  estate  in  February 
1838,  at  the  date  of  the  assignment  to  Kinley.     That  from  the 
absence  of  the  books  of  George  W.  Hill,  and  direct  proof,  and  the 
fact  that  the  moneys  that  were  applied  to  payment  of  George  W. 
Hill's  notes  in  the  bank,  were  charged  in  his'books  to  Mrs  Hill's 
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estate,  the  presumption  is  strong,  "  that  in  February  1838,  George 
W.  Hill  was  the  creditor  of  Mrs  Hill's  estate,  to  the  amount  of 
the  said  moneys  at  least." 

9.  Mrs  Hannah  Hill  has  full  power  and  authority  under  the 
original  deed  of  trust  of  Nathan  Sellers  and  wife,  to  collect  the 
rents,  &c.,  or  to  appoint  an  attorney  or  attorneys,  for  that  purpose ; 
which  appointment  is  not  required  to  be  made  in  writing.  And 
therefore,  Peter  Hill,  as  the  agent  of  his  wife,  did  not  require  writ- 
ten authority,  at  the  time  of  his  acting  as  the  agent  of  his  wife, 
for  the  management  of  her  estate. 

The  following  is  the  rule  of  court  referred  to : 

"  If,  on  the  trial  of  a  cause,  the  counsel  on  either  side  wish  the 
charge  of  the  court  on  any  points  of  law  arising  in  the  case,  and 
which  are  made  in  the  argument,  the  point  or  points  shall  be 
distinctly  stated  in  writing,  and  delivered  to  the  court  in  due  time 
for  the  opposite  tcounsel  to  observe  upon  them  during  his  conclud- 
ing argument:  but  the  court  will  not  hold  themselves  bound  to 
charge  on  any  point  which  was  not  made  or  discussed  during  the 
trial." 

The  court  thus  charged  the  jury : 

This  is  a  scire  facias  sur  mortgage,  executed  by  Coleman  Sellers 
and  Hannah  Hill,  wife  of  Peter  Hill,  to  Thomas  Griffith,  on  the 
30th  of  June  1832,  to  secure  the  payment  of  the  sum  of  $4200,  for 
which  a  bond  had  been  given,  payable  in  one  year  after  date.  On 
the  18th  of  March  1835,  this  mortgage  was  assigned  by  the  execu- 
tor of  Griffith,  then  deceased,  to  the  Western  Bank  of  Philadelphia, 
as  collateral  security  for  the  payment  of  two  notes,  discounted  by 
the  bank  to  raise  money  to  pay  the  executors  the  amount  due  them 
on  the  bond  and  mortgage.  On  the  5th  of  February  1838,  the 
Western  Bank  assigned  the  same  mortgage  to  Kinley,  the  plaintiff, 
as  collateral  security  for  the  payment  of  certain  notes  made  by 
Peter  Hill,  as  the  attorney  in  fact  of  George  W.  Hill,  on  the  pur- 
chase of  certain  goods  from  the  plaintiff.  The  defendants  have 
pleaded  payment,  and  having  thus  become  actors,  it  is  incumbent 
on  them  to  satisfy  you  of  the  fact  thus  alleged.  Two  questions 
present  themselves  for  consideration  and  decision.  The  first  is, 
was  the  mortgage  paid,  and  if  so,  out  of  what  fund  ?  This  is  a 
question  of  fact  for  you.  Perhaps,  on  the  facts  as  proved,  it  is  not 
necessary  to  inquire  what  would  be  the  effect  of  a  payment  made 
by  Peter  Hill,  or  George  W.  Hill,  with  the  particular  and  private 
funds  of  the  latter.  In  support  of  the  plea  pleaded,  the  defendant 
Hannah  Hill,  who  has  the  beneficial  interest  in  the  mortgaged 
premises,  has  given  evidence  for  your  consideration  that  Peter 
Hill,  as  the  agent  of  George  W.  Hill,  employed  a  portion  of  the 
trust  fund  belonging  to  Hannah  Hill,  and  arising  from  her  separate 
estate,  in  payment  of  the  notes  discounted  by  the  Western  Bank, 
and  of  this  mortgage  transferred  to  it  as  collateral  security,  while 
the  bank  continued  to  hold  it,  and  before  it  was  assigned  to  the 
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plaintiff.  The  last  of  these  payments,  it  would  appear,  was  made 
on  or  about  the  30th  of  January  1838;  the  assignment  to  plaintiff 
is  dated  5th  of  February  1838. 

Secondly.  If,  then,  you  believe  the  mortgage  in  the  hands  of 
the  Western  Bank  was  discharged  out  of  money  belonging  to  the 
trust  fund,  could  George  W.  Hill  keep  it  alive  by  procuring  an 
assignment  of  it  to  be  made  to  the  plaintiff,  as  security  for  the 
payment  of  his  proper  debt,  as  against  the  separate  estate  of 
Hannah  Hill,  without  her  consent  manifested  in  the  form  prescribed 
by  the  deed  of  31st  of  December  1829,  creating  such  separate  estate? 
I  think  he  could  not.  In  the  absence  of  any  special  agreement,  a 
mortgage  is,  in  Pennsylvania,  considered  but  a  security  for  the- 
payment  of  money;  when  that  is  paid  the  mortgage  is  extinguished, 
and  can  never  be  resuscitated.  Under  the  powers  vested  in  Hannah 
Hill,  by  the  deeds  given  in  evidence,  she  might,  perhaps,  have 
agreed  that  the  mortgage  should  be  kept  on  foot^is  a  security  for 
Kinley's  debt,  provided  that  assent  was  given  in  the  mode  pointed 
out  by  those  deeds ;  but  there  is  no  evidence  of  such  assent.  It  is 
put  on  the  ground  that  George  W.  Hill,  the  trustee,  agreed  to  the 
transfer.  Admit  that  he  did  so,  yet  if  the  mortgage  was  actually 
and  unreservedly  paid  out  of  the  trust  fund  in  his  hand,  or  even 
out  of  a  mixed  fund,  by  the  trustee,  it  was  extinguished,  and  his 
attempt  to  keep  it  alive  as  collateral  security  for  his  own  debt, 
was  a  fraud  on  the  trust,  and  therefore  of  no  effect  as  against  the 
cestui  que  trust.  He  had  no  authority,  either  to  create  an  encum- 
brance, or  to  agree  to  the  continuance  of  one  extinguished,  without 
.  the  assent  of  Mrs  Hill. 

But  is  the  plaintiff,  Kinley,  to  be  affected  by  the  fact,  if  such 
were  the  fact,  of  the  mortgage  having  been  paid  prior  to  the  assign- 
ment to  him  ?  The  rule  is,  that  the  assignee  of  a  bond,  mortgage, 
or  other  chose  in  action,  except  negotiable  instruments,  takes  it 
subject  to  all  the  equity  to  which  it  is  liable  in  the  hands  of  the 
original  or  any  subsequent  holder.  It  is  the  duty  of  one  proposing 
to  accept  an  assignment  of  such  instrument  to  make  inquiry  of  the 
debtor,  whether  he  have  such  defence.  If,  upon  such  inquiry,  he 
is  informed  that  the  bond  or  other  security  is  valid  and  unpaid, 
or  if  by  the  acts  or  declarations  of  the  debtor,  or  even  by  his  stand- 
ing by  in  silence  and  seeing  the  assigment  made  without  objection, 
the  assignee  is  led  to  believe  the  instrument  valid,  and  thus  seduced 
to  take  the  assignment,  the  debtor  cannot  set  up  his  equity  es  a 
defence;  but,  in  the  absence  of  such  facts,  the  assignee  cannot 
allege  ignorance  in  answer  to  a  defence  founded  on  payment, 
failure  of  consideration  or  set-off. 

But,  it  rs  said,  Kinley  applied  for  information  to  the  proper  per- 
son, viz :  the  attorney  in  fact  of  George  W.  Hill.  I  do  not  think 
so.  The  face  of  the  mortgage  must  have  informed  the  plaintiff 
that  the  encumbered  estate  was  held  in  trust,  and  directs  him  to 
sources  of  information.  He  was  bound  to  look  to  the  deeds  recited 
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in  the  instrument,  of  which  he  was  about  to  take  an  assignment, 
and  there  he  would  have  found  that  Mrs  Hill  had  the  whole  bene- 
ficial interest,  that  it  was  her  estate  that  was  bound  by  the  mort- 
gage, and  could  only  be  bound  by  her  assent  given  in  a  particular 
way.  She,  then,  was  the  person  to  whom  the  inquiry  should  have 
been  addressed,  and  no  declaration  of  Peter  Hill  can  bar  her  from 
showing  as  a  defence  against  the  plaintiff's  claims,  that  in  January 
1838,  the  mortgage  was  paid  and  thus  extinguished.  But  sup- 
posing Peter  Hill  was  the  proper  person  of  whom  to  inquire. 
Trimble  swore  that  before  the  assignment  to  plaintiff  was  made, 
Peter  Hill  declared  to  Kinley,  that  he  had  paid  to  the  bank  the 
greater  part  of  the  mortgage,  and  would  pay  the  balance,  and  then 
procure  the  mortgage  to  be  assigned  to  him,  (Kinley).  It  would 
seem  from  this  that  he  was  in  truth  informed  of  the  fact  of  pay- 
ment being  made  before  the  assignment  to  him. 

I  have  thus  far  considered  the  case  as  if  George  W.  Hill  was 
the  actor  in  this  transaction.  The  fact  is,  that  so  far  as  appears, 
he  had  nothing  to  do  with  it  except  through  Peter  Hill,  who,  it  is 
said,  was  his  attorney  in  fact.  But,  the  proof  that  Peter  Hill  was 
authorized  by  G.  W.  Hill  to  superintend  the  estate,  and  collect, 
receive,  and  disburse  the  rents,  did  not  constitute  him  an  agent  to 
make  conveyance  of  the  estate,  or  create  an  encumbrance  by  deed  : 
even  supposing  the  trustee  could  delegate  his  authority  for  that 
purpose,  such  substitution  of  another  must  be  by  deed.  None 
such  is  shown ;  and  as  in  respect  to  the  powers  vested  in  Hannah 
Hill  over  her  separate  estate,  Peter  Hill  stood  towards  her  in  the 
relation  of  a  mere  stranger,  nothing  that  he  said  or  did  having  for 
its  object  to  encumber  her  property  can  avail  to  affect  her. 

Errors  were  assigned  as  in  the  points,  and  the  case  was  ar- 
gued by 

S.  F.  Reed  and  Fallen  for  the  plaintiff  in  error. 
Markland  and  Broom,  contra,  were  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — By  an  indenture,  dated  the  21st  of  December  1829, 
Nathan  Sellers  and  wife  conveyed  certain  real  estate  therein  de- 
scribed to  Coleman  Sellers,  in  trust  for  the  separate  use  of  Hannah 
Hill,  the  wife  of  Peter  Hill.  Afterwards,  viz :  on  or  about  the 
30th  of  June  1832,  the  trustee,  on  behalf  of  the  cestui  que  trust, 
purchased  other  real  estate  from  Thomas  Griffith,  and  to  secure 
the  purchase  money,  gave  the  mortgage  in  suit,  and  at  the  same 
time  executed  a  bond,  to  be  a  lien  only  on  the  mortgaged  pre- 
mises, signed  by  himself  as  trustee.  Thomas  Griffith  afterwards 
died,  and  George  W.  Hill  was  substituted  in  pursuance  of  a  power 
in  the  deed  as  a  trustee  instead  of  Coleman  Sellers  also  deceased. 
The  executor  of  Griffith  being  desirous  of  receiving  payment  of  the 
amount  due  on  the  mortgage,  the  following  arrangement  was  made : 
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George  W.  Hill,  the  trustee,  gave  his  own  note,  payable  to  order,  for 
$2370,  and  another  note,  by  Daniel  La  Mott  &  Son,  for  $1800,  given 
for  rent  of  the  trust  property.  These  notes  were  discounted  by  the 
Western  Bank,  and  the  proceeds  paid  to  the  executors.  It  was  agreed 
that,  upon  the  receipt  of  the  money,  the  executors  should  assign  the 
mortgage  as  a  collateral  security  to  the  bank,  which  was  accord- 
ingly done  on  the  18th  of  March  1835.  The  whole  amount  due 
the  bank  on  this  account  was  paid  on  the  30th  of  January  1838, 
and  on  the  5th  of  February  following  the  bank  assigned  the  mort- 
gage to  the  plaintiff.  It  was  transferred  at  the  instance  of  Hill, 
as  a  collateral  security  for  the  payment  of  certain  notes  given  by 
Peter  Hill,  as  the  attorney  in  fact  of  George  W.  Hill,  on  a  pur- 
chase of  goods  from  the  plaintiff,  or  as  a  security  for  the  individual 
debt  of  George  W.  Hill. 

The  clear  legal  result  of  the  evidence  given  on  the  trial  is,  that 
George  W.  Hill  was  a  surety,  and  Hannah  W.  Hill  the  principal 
debtor.  The  property  for  which  the  mortgage  was  given  was 
purchased  for  her  use,  and  must  be  paid  ultimately  by  the  trust 
fund.  And  this  is  the  most  favourable  view  of  the  transaction  for 
the  plaintiff.  From  this  it  follows,  that  if  the  surety  pays  the  debt 
to  the  bank,  he  has  a  right  to  a  transfer  of  the  mortgage  to  him, 
or  he  may  direct  a  transfer  in  respect  to  his  equity  to  the  plaintiff. 
But  if  the  payment  is  made  by  Hannah  Hill,  or,  what  is  the  same 
thing,  out  of  the  trust  fund,  the  mortgage  is  satisfied,  and  no  right 
to  transfer  it  to  the  plaintiff  can  exist  after  its  extinguishment. 
There  is,  in  truth,  nothing  to  assign.  This  is  so  plain,  that  it  does 
not  require  the  aid  of  argument.  It  was  therefore  a  question  of 
fact  which  the  jury  alone  can  determine,  and  consequently  the 
court  committed  no  error  in  referring  it  to  their  decision;  and 
whether  the  jury  decided  it  right  or  wrong,  is  not  inquirable  here. 
The  mortgage  was  paid  before  the  assignment  to  the  plaintiff.  Of 
this  the  evidence  leaves  no  room  to  doubt.  And  out  of  what  fund, 
or,  in  other  words,  whether,  by  the  surety  herself,  or  by  trust 
money  arising  from  the  trust  fund,  was  the  only  debateable  matter. 
That  it  was  paid  out  of  the  trust  fund,  has  not  only  been  found  by 
the  jury,  but  is  most  clearly  deducible  from  all  the  evidence.  If 
paid  by  the  surety,  it  was  for  him  to  show  it.  It  is  sufficient, 
however,  that  it  was  a  matter  of  which  the  jury  alone  had  cogni- 
zance, and  consequently  it  would  have  been  error  to  have  withheld 
the  decision  from  them.  There  is  nothing  in  the  case  which  would 
justify  the  court  in  ruling,  as  a  question  of  law,  that  George  W. 
Hill  had  such  an  equitable  interest  in  the  mortgage  as  would 
authorize  the  assignment  to  the  plaintiff.  For,  giving  all  the  force 
to  the  manner  in  which  the  accounts  were  kept  as  between  the 
trustee  and  the  estate  to  which  it  may  be  justly  entitled,  it  would  be 
but  a  circumstance.  The  jury,  after  all,  must  determine  the  case 
from  all  the  facts,  and  decide  the  question  on  which  the  whole  case 
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turns,  viz :  whether  the  payment  was  made  by  the  trustee  out  of 
his  own  money  or  out  of  the  trust  fund.  The  jury,  having  decided 
the  principal  point,  that  is,  that  the  payment  was  made  out  of  the 
trust  fund,  the  question  occurs,  what  right  has  the  trustee  to  assign 
the  mortgage  as  a  collateral  security  for  his  own  debt?  The  answer 
is,  that  he  has  no  right  at  all.  The  mortgage  has  performed  its 
office.  It  is  satisfied.  And  to  attempt  to  revive  it  is  equivalent  to 
the  creation  of  a  new  mortgage ;  for  there  is  no  perceivable  differ- 
ence between  the  revival  of  a  satisfied  mortgage  and  the  creation 
of  a  new  mortgage.  The  deed  of  trust  provides  that  this  may  be 
done  by  the  consent  and  approbation  of  the  cestui  que  trust,  under 
her  hand  and  seal  for  that  purpose.  But,  it  is  unfortunate  for  the 
plaintiff's  claim  that  her  consent  in  the  manner  alone  in  which  it 
can  be  effectual,  is  not  pretended.  Nor  can  the  plaintiff  justly 
allege  that  he  was  deceived  as  to  the  real  state  of  the  transaction 
between  the  original  parties.  He  also  knew,  if  the  testimony 
which  is  uncontradicted  is  believed,  that  the  mortgage  was  paid 
before  he  accepted  the  assignment  as  a  security  for  an  existing 
debt. 

I  throw  out  of  view  the  plaintiff's  points,  which  were  not  pre- 
sented, according  to  the  rule  of  court,  in  proper  time.  The  court 
did  not,  nor  were  they  bound  to  answer  them. 

The  bill  of  exceptions  to  the  evidence  has  not  been  pressed,  nor 
could  it  have  been  with  any  reasonable  hope  of  success. 

Judgment  affirmed. 


Fretz's  Appeal. 

A  person  who  has  received  bonds  and  other  personal  property  from  an  intestate 
during  his  lifetime,  cannot  be  proceeded  against  in  the  Orphans'  Court  under  the 
Acts  of  Assembly  as  a  trustee,  at  the  instance  of  a  child  of  the  intestate,  to  make 
him  account  for  their  value. 

Such  person  is  answerable  at  law  to  the  intestate  in  his  lifetime,  and  to  his 
administrators  after  his  decease. 

THIS  was  an  appeal  from  the  Orphans'  Court  of  Montgomery 
county.  The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court.  The  case  was  argued  by 

Wright  and  Chapman  for  the  appellant. 
Dubois,  contra,  was  not  heard. 

iv.  —  55  2  M 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Catharine  Swartz  died  in  Montgomery  county  at 
some  time  between  1833  and  1835,  but  I  cannot  find  the  precise 
time  in  the  paper-book.  At  her  funeral,  Isaac  Benner,  who  appears 
to  have  been  a  son-in-law  of  the  deceased,  told  her  son  Andrew 
Swartz,  as  he  swears,  that  the  deceased  had  given  him  (Benner) 
all  her  papers,  bonds,  and  money,  to  divide  amongst  her  heirs. 
After  some  talk,  and  on  Benner's  refusing  absolutely  to  administer, 
Andrew  Swartz  administered,  and  on  the  12th  of  April  1836  filed 
an  account  in  which  he  showed  payments  of  $425.20  to  creditors, 
and  a  balance  of  $749.65  for  distribution  among  the  children  of 
the  deceased.  He  had  received  some  money  and  bonds  and  notes 
from  Benner,  and  appears  to  have,  at  that  time,  thought  Benner 
had  given  him  all.  Afterwards,  it  seems,  he  and  the  other  heirs 
thought  Benner  had  not  given  all.  Instead  of  his  bringing  suit 
against  Benner,  Jacob  Fretz,  married  to  one  of  the  daughters  of 
the  deceased,  on  the  24th  of  January  1839,  presented  a  petition  to 
the  Orphans'  Court  of  Montgomery  county,  stating  that  "  Catha- 
rine Swartz  died  about  four  years  before  that  time,  leaving  consi- 
derable estate ;  that  not  long  before  her  death,  she  placed  all  her 
estate,  amounting  to  upwards  of  $1000,  into  the  hands  of  Isaac 
Benner,  with  an  order  and  direction,  that  after  her  death  he  should 
divide  and  distribute  said  estate  amongst  the  heirs  of  said  Catha- 
rine ;  that  the  said  Isaac  did  receive  the  said  estate  as  trustee,  for 
the  purpose  aforesaid,  but  contrary  to  the  order  and  direction  of 
the  said  Catharine,  although  several  years  have  elapsed  since  her 
death,  he,  the  said  Isaac,  has  not  made  the  distribution  aforesaid, 
but  wholly  refuses,  and  still  retains  the  said  money  and  applies  it 
to  his  own  use.  The  petitioner  therefore  prays  the  court  to  direct 
citation  to  the  said  Isaac,  commanding  him  to  appear  at  the  next 
Orphans'  Court  and  file  a  settlement  of  the  trust  aforesaid,  or  show 
cause  why  he  should  not  be  proceeded  against  according  to  law." 

A  citation  issued  and  was  served,  to  which  he  returned  answer, 
"that  Catharine  Swartz  died  some  time  since  in  Montgomery 
county,  and  that  her  son,  Andrew  Swartz,  took  out  letters  of 
administration  upon  her  estate  in  Montgomery  county,  as  he  is 
informed  ;  that  your  respondent,  after  the  death  of  said  Catharine, 
put  into  the  hands  of  said  Andrew  all  the  estate  and  evidences  of 
debt  due  the  estate  of  said  Catharine  which  were  in  his  hands ; 
that  your  respondent  has  no  property  of  any  kind  in  his  hands, 
nor  had  he  at  the  time  the  above  citation  was  issued,  belonging  to 
the  estate  of  said  Catharine,  for  the  use  of  her  heirs :  and  further, 
that  he  has  been  legally  advised,  that  he  is  not  liable  to  any  cita- 
tion at  the  instance  of  any  of  the  heirs  of  said  Catharine,  inasmuch 
as  there  is  an  administrator  who  is  the  proper  person  to  collect  any 
debts  or  receive  any  moneys  due  the  estate  of  the  said  Catharine." 

An  auditor  was,  however,  appointed,  and  much  testimony  taken 
to  prove  that  Isaac  Benner  had  not  delivered  all  the  money  and 
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bonds  and  notes  put  into  his  hands  by  Catharine  Swartz,  and  the 
auditor  reported  due  by  him  of  principal  and  interest,  $940.  To 
this  report  of  the  auditor  Benner  filed  exceptions,  the  first  of  which 
was,  "  that  the  Orphans'  Court  had  no  jurisdiction  in  the  case." 
Five  other  exceptions  to  the  kind  of  testimony,  to  the  proceedings 
and  to  the  merits,  were  added.  To  these  I  shall  not  refer,  because 
the  court  decided  on  the  first  exception  that  the  Orphans'  Court 
had  no  jurisdiction;  nor  shall  I  refer  to  the  testimony,  because,  if 
the  cause  appears  in  another  shape,  the  competency  of  that  will  be 
for  the  court  and  the  credibility  for  the  jury. 

The  Act  of  29th  of  March  1832,  greatly  extended  the  jurisdic- 
tion of  the  Orphans'  Court,  and  the  4th  section  of  that  Act  taken 
alone  might  at  first  view  seem  to  embrace  this  case.  After  minutely 
specifying  the  power  of  that  court,  it  says  it  shall  extend  to  the 
appointment  of  guardians  and  its  control  over  them,  and  the 
removal  and  discharge  of  executors  or  administrators,  the  powers 
over  their  settlements,  and  the  distribution  of  the  estate  in  their 
hands,  and  concludes,  "  and  generally  to  all  cases  within  their  re- 
spective counties  wherein  executors,  administrators,  guardians  or 
trustees  are  or  may  be  possessed  of  or  undertake  the  care  and 
management  of  or  are  in  any  way  accountable  for  any  real  or 
personal  estate  of  a  decedent,  and  such  jurisdiction  shall  be  exer- 
cised in  the  manner  hereinafter  provided." 

A  person  may  be  appointed  a  trustee  for  another  of  full  age  or 
for  a  minor.  He  may  be  appointed  by  deed  or  by  will,  or  by  the 
courts.  We  have  other  Acts  of  Assembly  relating  to  all  these.  It 
would  require  much  time  and  ink  to  recite  all  these ;  and  a  careful 
and  correct  analysis  of  them  is  found  in  JVimmer's  Appeal,  (1  Whart. 
96).  Besides,  the  Act  in  question  nowhere  thereinafter  provides 
for  such  a  case  as  this.  Its  provisions  relate  solely  to  persons 
acting  in  a  fiduciary  capacity  by  virtue  of  a  will  or  of  an  appoint- 
ment by  the  Register  or  Orphans'  Court  having  jurisdiction  of  the 
estates  of  deceased  persons.  The  Act  of  16th  of  June  1836  must 
be  taken  into  view  in  construing  the  Act  cited.  The  two  together 
form  a  system,  and  though  not  enacted  into  laws  at  the  same 
time,  yet  were  before  the  gentlemen  who  revised  that  part  of  our 
code  at  the  same  time,  and  it  was  intended  that  the  whole  should 
form  a  system,  and  that  in  construing  a  part,  the  whole  should  be 
considered.  The  latter  Act,  under  the  title  of  The  jurisdiction 
of  the  Courts,  says,  the  Supreme  Court  and  the  Courts  of  Common 
Pleas  shall  have  the  jurisdiction  and  powers  of  a  Court  of  Chancery 
so  far  as  relates  to  the  control,  removal,  and  discharge  of  trus- 
tees, and  the  appointment  of  trustees,  and  the  settlement  of  their 
accounts.  And  again,  in  another  subdivision,  the  Supreme 
Court  and  Common  Pleas  of  Philadelphia  have  power,  so  far  as 
relates  to  the  care  of  trust  moneys  and  property,  and  other 
moneys  and  property  made  liable  to  the  control  of  the  said  courts. 
Again,  in  section  19,  the  jurisdiction  of  the  Orphans'  Court  shall 
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extend  to  all  cases  within  their  respective  counties  wherein  ex- 
ecutors, administrators,  guardians  or  trustees  may  be  possessed 
of  or  are  in  any  way  accountable  for  any  real  or  personal  estate 
of  a  decedent. 

Now,  although  the  provisions  of  the  several  Acts  thus  modifying 
the  powers  of  the  courts  are  expressed  with  great  precision  in 
general,  yet  in  this  case  it  is  not  at  first  view  so  clear  what  was 
the  intention.  It  was  contended  in  this  case,  that  whenever  a 
cestui  que  trust  died,  the  trustee  must  settle  his  accounts  in  the 
Orphans'  Court.  Such,  however,  is  not  the  true  construction. 
In  the  case  of  the  Orphans'  Court,  the  word  "  trustees"  follows 
executors,  administrators,  guardians,  and  includes  only  trustees 
appointed  by  will,  or  substituted  by  the  Orphans'  Court,  instead 
of  such  who  have  died  or  otherwise  been  removed  from  the  execu- 
tion of  the  trust.  Now  Isaac  Benner  was  not  executor  or  admi- 
nistrator of  Mrs  Swartz,  nor  guardian ;  for  her  children  were,  it 
would  seem,  all  of  age.  If  he  had  meddled  with  the  goods  after 
her  death,  he  would  have  been  executor  de  son  tort;  for  it  is  not 
pretended  she  made  a  written  or  nuncupative  will.  By  law  he 
could  only  deliver  any  property  in  his  hands  to  her  administrator. 
The  words  "  trust"  and  "  trustee"  are  used  vaguely,  and  often  in 
a  sense  not  proper  in  legal  proceedings.  The  person  who  receives 
property  in  pawn  or  for  safe-keeping,  is  so  sometimes  said  to  hold 
it  in  trust ;  but  disputes  arising  on  such  cases  are  cognizable  in  a 
court  of  law,  and  are  tried  there.  The  Acts  above  cited  relate 
only  to  such  trusts  as  were  cognizable  in  a  Court  of  Chancery, 
where  there  is  such  a  court. 

Now,  in  the  case  before  us,  Isaac  Benner,  during  the  lifetime  of 
Mrs  Swartz,  was  answerable  to  her  in  a  court  of  law,  and  since 
her  death  is  answerable  to  her  legal  representative  in  no  other 
manner.  We  have,  in  some  cases,  witnessed  a  disposition  in  some 
members  of  the  bar  to  carry,  under  these  Acts  of  Assembly,  to 
the  Chancery  jurisdiction,  cases  which,  where  there  is  both  a  court 
of  law  and  of  Chancery,  would  at  once  be  dismissed  from  the  latter, 
and  sent  to  be  tried  at  law ;  and  we  believe  this  to  be  such  a  case. 
The  court  were  right  in  dismissing  the  case. 

Decree  affirmed. 
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Shoemaker  against  Huffnagle. 

Warrant  granted  in  1683  by  the  proprietary,  at  the  request  of  Richard  Wall, 
Sen.,  and  partners,  late  purchasers  of  1100  acres,  to  survey  a  lot  in  the  back  street 
of  the  city  of  Philadelphia.  A  will  in  1697-8,  signed  Richard  Wall,  devising 
his  estate,  land,  plantation,  &c.,  in  Cheltenham  township,  to  his  granddaughter 
in  tail,  without  survey,  patent,  &c.,  of  the  1100  acres,  is  no  evidence  that  they 
are  the  same  lands. 

The  warrant  being  to  Richard  Wall,  Sen.,  and  partners,  and  the  will  by  Richard 
Wall,  the  tendency  of  the  proof  is,  that  the  warrantee  and  the  testator  were 
different  persons. 

A  warrant  for  a  city  lot  granted  in  1683,  and  remaining  unlocated,  is  not  capa- 
ble of  being  entailed  by  devise  in  tail  of  a  man's  land  and  plantation. 

Such  lot  cannot  be  considered  appurtenant  to  country  land,  unless  the  owner 
of  the  country  land  were  a  first  purchaser ;  nor  can  it  be  so  considered,  where,  on 
the  face  of  the  warrant,  it  was  granted  on  special  request. 

A  devise  of  estate,  land  and  plantation,  to  S.  S.,  by  her  freely  to  be  possessed 
and  enjoyed,  but  in  case  she  shall  happen  to  die  without  children  and  heirs  of  her 
body,  then  over,  creates  an  estate  tail. 

If  tenant  in  tail  institutes  ejectment  for  land,  and  dies  pending  the  suit,  the 
child  and  next  heir  in  tail  is  such  "  person  next  in  interest"  as  maybe  substituted 
under  the  Act  of  13th  of  April  1807. 

THIS  case  came  before  this  Court  by  certificate  of  error  to  the 
court  of  Nisi  Prius  of  Philadelphia  county,  held  before  Judge  KEN- 
NEDY, where  a  nonsuit  was  entered  on  motion. 

It  was  an  ejectment  brought  by  Lewis  Shoemaker  against  John 
Huffnagle  and  eighteen  others,  to  recover  a  large  lot  of  ground  at 
the  south-west  corner  of  Mulberry  and  Ninth  streets,  in  the  city 
of  Philadelphia,  containing  80  feet  in  front  on  Mulberry  street, 
and  running  back  307  feet  to  Filbert  street.  Before  the  trial,  the 
death  of  Lewis  Shoemaker  was  suggested,  and  Deborah  E.  Shoe- 
maker, his  only  child,  was  substituted. 

The  plaintiff,  Lewis  Shoemaker,  claimed  by  several  descents  as 
heir  in  tail  of  Sarah  Shoemaker,  who,  as  he  alleged,  derived  title 
under  the  will  of  Richard  Wall,  grantee  of  William  Penn,  in  1683. 
He  gave  in  evidence  the  following  warrant : 

William  Penn,  Proprietary  and  Governor  of  the  Province  of  Pennsylvania,  and 
the  Territories  thereunto  belonging. 
r          -,       At  the  request  of  Richard  Wall,  Sr.,  and  Partners,  late  purchasers  of 

SAL.J  1100  Acres,  yt.  I  would  grant  them  to  take  up  a  lot  in  the  City  of 
Philadelphia. 

These  are  to  will  and  require  thee  forthwith  to  survey  or  cause  to  be  surveyed 
unto  them,  a  lot  eighty  foot  Front  in  the  back  street,  where  not  taken  up,  and 
make  return  thereof  into  my  Secretary's  office.  Given  at  Philadelphia,  the  2d 
9br,  1683.  WM.  PENN. 

For  Thomas  Holmes,  Surveyor  Gen'l. 

(Endorsed.}  Richard  Wall  and  others,  War't.  for  a  City  Lott,  80  foot  broad — 
a  Bank  Lott  near  the  Sch'kill.  Executed  Aug.  17,  1781 — 307  ft.  on  9th  St.,  by  80 
ft.  Returned,  &c.,  21st  Aug.  1781.  See  new  file,  No.  118.  Wm.  Brigdale,  N.  S. 

IV. 2  M  * 
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The  plaintiff  next  gave  in  evidence  the  will  of  Richard  Wall, 
dated  the  15th  of  the  1st  month,  A.  D.  1697-8,  and  signed 

his 
"  Richard  x  Wall,"  as  follows :  "As  touching  such  worldly  estate 

mark 

wherewith  it  hath  pleased  God  to  bless  me  in  this  wilderness,  I 
dispose  of  the  same  in  the  following  way  and  form :  Imprimis,  I 
doe  give  and  bequeath  unto  Joan  Wall,  my  beloved  wife,  all  mine 
estate,  land,  house,  household  goods,  and  moveables,  for  the  full 
terme  of  her  life,  kindly  desiring  George  Shomaker  to  till  and 
manure  the  said  my  land  and  plantation,  and  to  give  the  just  half 
of  the  crop  or  increase  thereof  to  her,  the  said  Joan  Wall,  and  to 
keep  and  reserve  the  other  half  to  himself.  My  three  cows  and 
one  steer,  she,  the  said  my  deare  wife,  and  he,  the  said  George 
Shomaker,  are  to  part  and  divide  equally  between  ym  both.  To 
William  Bubb  I  give  and  bequeath  one  heifer  of  a  year  old.  After 
the  decease  of  Joan  Wall,  I  herewith  give  to  my  well  beloved 
granddaughter,  Sara  Shomaker,  all  and  singular  mine  estate,  land, 
plantation,  household  goods,  and  moveables,  by  her  freely  to  be 
possessed  and  enjoyed.  But  in  case  she,  the  said  my  granddaughter 
Sarah,  shall  happen  to  dye  without  children,  and  heirs  of  her  body, 
then  my  last  will  and  testament  is,  that  my  land  and  plantation, 
with  all  improvemts.  thereof,  shall  be  left  to  the  disposall  of  ye 
Monthly  Meeting  I  now  belong  to,  so  that  Friends  of  the  said 
Meeting  may  do  with  the  said  land  and  plantation  as  they  see 
meet.  Item  :  I  freely  give  and  bequeath  unto  Friends  of  Chelten- 
ham Meeting  a  certain  tract  of  land,  containing  about  six  acres, 
lying  and  being  at  ye  south-west  end  of  the  said  my  plantation, 
and  this  piece  of  land  I  give  for  a  burying  place,  and  for  the  only 
and  sole  use  of  Friends  of  the  now  mentioned  Cheltenham  Meet- 
ing; and  I  do  herewith  constitute,  make  and  ordain  the  above  said 
my  granddaughter,  Sarah  Shomaker,  my  only  execut'r.,  requiring 
that  this,  my  last  will  and  testament,  may  in  all  parts  be  accom- 
plished and  fulfilled."  . 

The  marriage  of  George  Shoemaker  and  Sarah  Wall  on  the 
28th  of  the  llth  month  1694,  was  then  proved  by  a  certificate; 
and  that  Abraham  was  their  only  son,  and  William  was  the  son 
of  Abraham,  and  Abraham  was  the  eldest  son  of  William,  and 
Lewis  the  oldest  surviving  issue  of  Abraham,  and  was  then  dead, 
leaving  one  child,  Deborah. 

On  the  17th  of  May  1781,  William  Shoemaker,  of  Cheltenham 
township,  Philadelphia  county,  executed  a  deed  to  Abraham,  his 
eldest  son,  reciting  that  the  grantor  was  the  eldest  son  and  heir  at 
law  of  Abraham  Shoemaker,  late  deceased,  who  was  the  eldest 
son  and  heir  at  law  of  George  Shoemaker,  by  Sarah  his  wife,  also 
deceased,  which  said  Sarah  was  the  only  daughter  and  heiress  at 
law  of  Richard  Wall,  Jun.,  who  was  the  eldest  son  and  heir  at  law 
of  Richard  Wall,  Sen.,  and  both  deceased,  and  reciting  the  war- 


Dec.  1842.]  OF  PENNSYLVANIA.  439 

[Shoemaker  v.  Huffnagle.] 

rant  and  conveying,  in  consideration  of  natural  love  and  affection, 
and  five  shillings,  all  that  the  aforesaid  lot  of  80  feet  front,  surveyed 
or  to  be  surveyed  in  the  back  streets  of  the  city,  in  pursuance  and 
in  right  of  the  said  warrant,  and  all  his  estate,  right  and  interest 
therein,  and  to  the  said  recited  warrant  granted  for  surveying  the 
same,  to  hold  to  the  said  Abraham  Shoemaker,  his  heirs  and 
assigns,  to  and  for  his  and  their  own  proper  use  and  behoof  for 
ever. 

On  the  27th  of  June  1781,  Abraham  Shoemaker  and  wife,  by 
deed  reciting  the  warrant  and  the  foregoing  deed,  in  consideration 
of  £75,  conveyed  to  James  Parr  and  his  heirs  the  lot  aforesaid, 
surveyed  or  to  be  surveyed,  &c.,  with  special  warranty. 

On  the  2d  of  July  1781,  James  Parr  and  William  Grey  applied 
to  the  Supreme  Executive  Council,  setting  forth  "  that  Richard 
Wall,  the  elder,  by  virtue  of  the  warrant 'of  William  Penn,  dated 
the  2d  of  November  1683,  directed  to  Thomas  Holmes,  then  sur- 
veyor-general, became  entitled  to  a  lot  in  the  city  of  Philadelphia 
of  80  feet  front  in  the  back  streets ;  the  same  warrant  remaining 
unexecuted,  and  no  survey  made  thereupon.  That  the  said  Rich- 
ard Wall  died,  leaving  one  only  child,  to  wit :  Richard  Wall,  the 
younger,  who  also  died,  leaving  one  only  child,  to  wit :  Sarah 
Wall,  who  married  George  Shoemaker,  and  afterwards  died,  leav- 
ing one  only  child,'  Abraham  Shoemaker,  who  died,  leaving  one 
only  child,  William  Shoemaker.  That  William  Shoemaker,  now 
living,  conveyed  his  title  to  his  son,  Abraham  Shoemaker,  by  deed 
of  the  17th  of  May  last;  and  the  said  Abraham,  by  deed,  hath 
conveyed  the  same  to  your  petitioners ;  all  which  they  are  able 
to  prove  to  the  satisfaction  of  your  excellency  and  your  honours, 
whensoever  you  shall  be  pleased  to  appoint.  Wherefore  your 
petitioners  most  humbly  pray  that  their  claim  to  a  lot  of  80  feet 
front,  as  aforesaid,  may  be  heard  and  examined,  and  if  found  just 
by  your  honourable  board,  determined  in  their  favour,  so  that,  they 
may  be  entitled  to  the  relief  prescribed  in  and  by  an  Act  of  As- 
sembly, made  and  passed  the  10th  day  of  April  last,  entitled  'an 
Act  for  the  better  support  of  the  public  credit  by  the  immediate 
sale  of  the  lands,'  "  &c. 

On  the' 16th  of  August  1781,  they  presented  another  petition, 
stating  that  your  memorialists,  by  their  petition  of  the  2d  of  July 
last  past,  to  your  excellency  and  your  honours,  did  set  forth  their 
title,  as  it  then  appeared  to  them,  to  a  lot  in  the  city  of  Philadel- 
delphia,  of  80  feet  front  on  the  back  streets.  That  upon  further 
inquiry,  and  a  more  full  investigation  thereof,  the  same  now  ap- 
pears to  be  deduced  in  the  following  manner.  That  Richard  Wall, 
Sen.,  being  entitled,  as  in  and  by  the  said  petition  is  set  forth,  on 
or  about  the  15th  of  the  first  month  1697-8,  did  make  his  will,  in 
writing,  duly  executed,  and  therein  devised  all  his  lands  (except- 
ing 6  acres  in  Cheltenham,)  to  his  granddaughter,  Sarah  Shoe- 
maker, in  tail,  and  soon  after  died.  That  the  same  descended, 
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upon  the  death  of  the  said  Sarah,  to  her  eldest  son  and  heir  at  law, 
Abraham  Shoemaker,  and  upon  his  death,  to  his  eldest  son  and  heir 
at  law,  William  Shoemaker,  now  living,  who  conveyed  the  same 
lot  to  his  eldest  son,  Abraham  Shoemaker,  as  in  and  by  the  said 
petition  is  set  forth,  and  the  said  Abraham  Shoemaker  hath  con- 
veyed the  same  lot  to  the  said  Major  James  Parr,  by  his  deed  of 
the  27th  of  July  past,  and  the  said  Major  Parr  articuled,  bargain- 
ed and  sold  the  one-half  thereof  to  your  memorialist,  William 
Gray.  That  by  means  of  the  said  conveyances,  your  memorial- 
ists are  advised  that  they  are  entitled  to  the  same  at  least  for  the 
lives  of  the  said  William  and  Abraham  Shoemaker,  and  must 
depend  upon  recoveries,  to  be  suffered  hereafter,  for  the  perfecting 
their  titles ;  but  in  the  mean  time,  as  they  are  entitled  at  present, 
they  most  humbly  pray  that  the  relief  prescribed  in  and  by  the 
Act  of  Assembly  recited  in  their  petition  may  be  extended  to 
them  according  to  the  prayer  thereof. 

On  the  16th  of  August  1781,  the  following  resolution  was  pass- 
ed by  the  Supreme  Executive  Council : 

"  The  petition  of  James  Parr  and  William  Gray,  claiming  a 
city  lot  in  right  of  a  warrant  granted  to  Richard  Wall,  Sen.,  hav- 
ing been  sundry  times  considered,  and  the  title  examined,  and  the 
surveyor-general  having  certified  that  upon  an  accurate  search  in 
his  office  he  cannot  find  the  said  warrant,  hath  been  satisfied,  re- 
solved, that  the  surveyor-general  do  proceed  to  locate  a  city  lot 
agreeably  to  the  terms  of  the  warrant  and  the  usual  forms  of 
office." 

In  pursuance  of  this  order,  the  lot  in  question  was  surveyed  and 
returned  into  office  21st  of  August  1781,  with  a  plot.  In  1785  it 
was  re-surveyed  on  the  application  of  subsequent  purchasers 
under  Parr  and  others,  and  divided  off  in  proportion  to  the  several 
owners,  and  patents  issued  to  them  in  the  usual  forms. 

The  following  opinion  was  delivered,  on  ordering  the  nonsuit, 
by  KENNEDY,  J. : 

"  The  plaintiff'  claims,  as  the  commencement  of  her  title  to  the 
property  in  question,  under  a  warrant,  dated  the  2d  of  November 
1683,  from  William  Penn,  directing  Thomas  Holmes,  his  then  sur- 
veyor-general, to  survey  a  lot  of  ground  in  the  city  of  Philadelphia, 
on  the  back  street,  wherever  not  taken  up,  for  Richard  Wall,  Sen., 
and  partners,  late  purchasers  of  1100  acres  of  land.  Now  before 
the  plaintiff  can  recover,  it  is  certainly  necessary  that  she  should 
give  evidence  connecting  her  claim  with  this  warrant  of  survey, 
as  she  makes  it  the  very  foundation  of  her  alleged  right.  In  order 
to  show  the  commencement  of  such  connexion,  the  last  will  and 
testament  of  a  certain  Richard  Wall  has  been  read  in  evidence. 
But,  although  this  testator  would  seem,  by  his  will,  to  have  claim- 
ed land  situate  within  a  place  called  Cheltenham,  and  has  under- 
taken to  devise  and  dispose  of  it,  yet  it  does  not  appear  from  the 
will,  nor  has  it  been  shown  otherwise,  to  be  the  1100  acres,  or 
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any  part  thereof,  referred  to  in  the  warrant.  Had  the  plaintiff 
produced  and  given  in  evidence  an  official  copy  of  the  survey  of 
the  1100  acres,  together  with  the  warrant  under  which  it  was 
made,  or  the  patent,  if  one  were  granted,  it  would  have  appeared 
therefrom  whether  the  1100  acres  lay  within  Cheltenham  or  not, 
or  at  all  events,  where  they  lay ;  and  if  it  had  been  shown  by  any 
other  evidence  that  their  location  was  within  Cheltenham,  it  might 
perhaps  have  afforded  us  some  advance  towards  showing  a  con- 
nexion between  the  testator  and  the  1JOO  acres.  But  the  non-pro- 
duction of  this  evidence  would  rather  seem  to  raise  the  presump- 
tion that  the  1100  acres  did  not  lie  in  Cheltenham,  which,  if 
true,  would  make  strongly  against  the  plaintiff's  claim.  But  fur- 
ther, the  will  has  no  ^pecial  reference  to  the  property  in  question, 
and  cannot  be  said  from  its  face,  or  any  other  evidence  given  to 
embrace  it. 

It  must  also  be  further  observed,  that  the  description  of  Rich- 
ard Wall,  as  given  in  the  warrant  and  the  will,  does  not  accord 
altogether.  For  in  the  warrant  Richard  Wall  is  described  as 
Richard  Wall,  senior,  an  addition  to  his  name,  which  it  is  reason- 
able to  presume,  he  assumed  himself  and  used,  whereas  Richard 
Wall,  the  testator,  is  described  in  his  will  without  the  addition  of 
'  senior,'  and  thus  his  name  is  set  to  the  will.  It  is  said,  on  be- 
half of  the  plaintiff,  that  senior  was  assumed,  because  at  the  date 
of  the  warrant  he  had  a  son  called  Richard,  who  was  dead  at  the 
date  of  the  will,  and  therefore  it  was  dropped  in  the  will.  But 
of  this  there  is  no  evidence,  excepting  recitals  in  deeds  and  peti- 
tions made  and  drawn  about  1781,  which  are  contradictory,  and 
of  too  recent  a  date  to  be  relied  on  as  evidence.  But  further, 
Richard  Wall,  Sen.  in  the  warrant  was  not  the  sole  owner  of  the 
1100  acres.  He  owned  the  same  jointly  with  others,  whereas  the 
testatdV  would  seem  to  have  been  the  sole  owner  of  the  land  men- 
tioned and  disposed  of  by  him  in  his  will.  Thus  the  evidence 
given  by  plaintiff  on  this  point,  instead  of  going  to  prove  that 
Richard  Wall  named  in  the  warrant,  and  Richard  Wall,  the  tes- 
tator, were  the  same  person,  tends  pretty  strongly  to  prove  that 
they  were  two  distinct  and  different  persons.  Indeed,  it  is  diffi- 
cult, if  not  impossible  to  come  to  the  conclusion  that  Richard 
Wall,  the  warrantee,  was  the  testator,  without  supposing  that  he 
had  disposed  of  all  his  interest  in  the  1100  acres,  and  purchased 
other  land  in  severalty,  or  had  become  the  several  owner  of  the 
1100  acres,  by  purchase  thereof  from  his  partners,  or  acquired  a 
portion  thereof  in  severalty,  by  a  partition  made  between  him 
and  them,  only  one  of  which  several  suppositions  would  be  con- 
sistent with  the  plaintiff's  claim,  while  the  others  would  be  incon- 
sistent with  and  adverse  to  it,  if  it  be  as  the  counsel  for  the  plain- 
tiff allege,  that  the  property  in  question,  or  at  least  the  warrant 
under  which  it  has  been  secured,  may  be  regarded  as  appurtenant 
to  the  grant  of  the  1100  acres.  In  short,  from  the  state  of  the 
iv.  —  56 
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evidence  it  is  even  impossible  to  form  a  conjecture  in  regard  to 
what  became  of  the  1100  acres,  how  they  were  disposed  of,  or 
who  Richard  Wall,  Sen.  and  his  partners  were,  and  who  continued 
to  be  the  owner  or  owners  of  the  same. 

But  one  thing  appears  pretty  certain,  that  a  right,  under  the 
warrant,  to  the  city  lot,  was  never  reduced  to  certainty  by  the  war- 
rantees, or  any  of  them ;  no  location  or  election  was  ever  made 
by  having  a  survey  made  in  pursuance  of  the  warrant,  which 
leads  to  the  consideration  of  a  second  point  made  by  the  defend- 
ants ;  which  is,  supposing  Richard  Wall,  the  testator,  to  have  been 
Richard  Wall,  Sen.  the  warrantee,  yet  he  had  not  at  the  time  of 
making  his  will,  which  was  on  the  15th  of  January  1697-8,  nor 
indeed  at  any  time  during  his  life,  such  a  right,  interest  or  estate, 
either  in  or  under  the  warrant,  as  could  be  disposed  of  in  tail  by 
him  in  his  will.  Mr  Justice  Sergeant,  in  his  treatise  on  the  land 
law  of  this  State,  which  I  consider  a  most  valuable  and  accurate 
work,  speaking,  in  page  150,  of  the  mode  of  obtaining  vacant  lands 
from  proprietaries  by  warrant,  application  and  survey,  settlement 
or  otherwise,  says,  '  in  more  ancient  times  these  claims  to  land 
were  ranked  as  chattels^  and  sold  as  such  by  parol  and  delivery. 
They  passed  by  will,  in  absolute  property,  without  words  of  inher- 
itance. They  were  transferred  by  executors,  and  sold  by  admin- 
istrators without  any  order  of  the  Orphans'  Court.  Ejectment 
could  not  be  supported  on  them.'  The  authorities  referred  to  by 
him  in  the  margin  of  the  work,  sustain  the  law  as  laid  down  by 
him  fully ;  and  he  shows  further,  that  such  was  considered  and 
held  to  be  the  law  until  about  the  year  1758,  when  they  began  to 
be  treated  as  titles  to  real  estate,  on  which  ejectment  might  be 
sustained,  and  of  which  conveyances  were  within  the  recording 
acts.  That  thence  they  became  subject  to  all  the  rules  of  descent, 
devise  and  transfer,  which  govern  the  ordinary  titles  to  real  estate, 
capable  of  being  entailed,  liable  as  real  estate  to  dower,  curtesy, 
lien  and  execution.  Here  it  will  be  observed  that  even  lands  held 
under  warrants  and  surveys,  without  more,  were  treated  and  re- 
garded in  law  as  chattels  until  about  1758 ;  but  down  to  the  pre- 
sent time  an  indescriptive  warrant  for  land  within  the  State,  with- 
out being  located  by  a  survey,  is  not  considered  real  estate,  or  any- 
thing more  at  most  than  a  thing  in  action.  Heath  v.  Knapp,  (10 
Watts  405).  It  does  not  appear  that  Richard  Wall,  Sen.,  and  his 
partners,  were  among  the  number  of  first  purchasers  from  William 
Penn,  in  regard  to  the  1 100  acres ;  on  the  contrary,  it  is  pretty 
evident  that  they  were  not,  and  hence  there  is  no  ground  for  say- 
ing that  the  lot  in  question  was  an  incident  to  the  purchase  of  the 
1100  acres.  Indeed,  the  warrant  in  its  terms  seems  to  negative 
the  idea  of  its  being  incident,  for  it  is  said  to  be  granted  at  the  spe- 
cial request  of  the  warrantees ;  which  would  and  ought  not  to  have 
been  said,  had  they  been  entitled  to  it  on  the  ground  of  their  hav- 
ing been  first  purchasers.  This  case,  therefore,  cannot  be  likened 
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to  The  Lessee  of  Hill  v.  West,  (4  Yeates  142),  which  has  been  cited 
by  the  plaintiff's  counsel.  There  the  lot  had  been  surveyed  and 
set  apart  as  the  property  of  the  original,  that  is,  first  purchasers, 
of  5000  acres,  to  which  it  was  considered  incident,  so  that  a  right 
to  the  specific  lot  which  had  been  surveyed  thereby  became  vested 
in  them ;  and  the  only  question  raised  in  the  case  was,  whether  in 
a  conveyance  made  by  the  first  purchasers  of  the  5000  acres,  with 
the  appurtenances,  the  word  *  appurtenances'  was  not  sufficient, 
in  the  absence  of  any  intention  to  the  contrary,  to  pass  the  lot 
with  the  5000 ;  and  a  majority  of  the  court  held  that  it  was,  which, 
as  it  seems  to  me,  was  going  pretty  far.  But  in  this  case  no  sur- 
vey having  been  made  on  the  lot  in  pursuance  of  the  warrant,  nor 
indeed  on  any  other  lot,  at  the  time  of  making  the  will,  nor  until 
upwards  of  80  years  after  the  death  of  the  testator,  and  the  war- 
rant not  calling  for  it,  but  for  a  lot  in  the  back  street,  not  previ- 
ously taken,  which,  no  doubt,  at  the  time  suited  a  thousand  other 
lots  equally  well,  it  is  clear  that  no  right  whatever  was  ever  vest- 
ed in  the  testator  to  the  lot  in  question.  Seeing,  then,  that  the 
testator  had  no  right  or  interest  to,  or  in  the  lot  in  question,  at  the 
time  of  making  his  will,  or  at  any  time  afterwards,  I  cannot  con- 
ceive how  it  can  be  considered  as  any  part  of  his  '  land  and  plan- 
tation,' which  is  the  only  thing  that  can  be  said  to  be  devised  in 
tail  by  him  in  his  will.  This  view  of  the  question,  if  correct,  and 
I  think  it  is,  goes  to  show  that  the  plaintiff'  has  no  right  to  recover 
in  this  action. 

It  was  also  made  a  question,  but  I  think  not  much  relied  on, 
whether  any  portion  of  the  testator's  estate  can  be  considered  as 
having  been  devised  in  tail  by  him.  I,  however,  have  no  doubt 
'  his  land  and  plantation,'  which  is  given  to  Sarah  Shoemaker,  by 
the  will,  first,  though  in  terms  sufficient  to  create  and  pass  a  fee- 
simple  therein  to  her,  must  be  deemed  only  an  estate-tail,  on  ac- 
count of  the  subsequent  qualification,  whereby  the  testator,  in  case 
of  Sarah  Shoemaker's  dying  without  children  and  heirs  of  her  body, 
directs  that  his  land  and  plantation  shall  go  over  to,  &c.  &c. 

A  fourth  point  was  made  by  the  defendants ;  that  the  present 
plaintiff  claiming  the  lot  in  question,  as  tenant  in  tail,  under  the 
same  entailment,  by,  for  or  virtue  of  which  her  father  claimed, 
and  instituted  this  action  for  the  recovery  of  it,  cannot  be  consid- 
ered, upon  the  death  of  her  father  pending  the  action,  as  being 
the  '  person  next  in  interest,'  and  entitled,  under  the  3d  section  of 
the  Act  of  Assembly  of  the  13th  of  April  1807,  (Purd.  334),  to 
be  substituted  in  the  place  of  the  plaintiff  deceased.  If  she  claim- 
ed the  fee-simple  in  the  lot,  as  heir  to  her  father,  who  brought  the 
action,  it  seems  to  be  admitted  that  she  might  be  considered  the 
person  next  in  interest,  and  entitled  to  be  substituted  as  plaintiff 
in  his  place.  And  under  the  Act  of  Assembly  it  is  perfectly  clear 
that  she  would.  This  being  the  law,  I  am  not,  at  present,  able  to 
perceive  any  sufficient  reason  for  admitting  her  to  be  subtituted 
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in  the  one  case,  but  not  in  the  other.  In  either  case,  the  right  of 
the  party  claiming  to  be  substituted  is  by  descent,  and  not  by  pur- 
chase. In  the  former  case,  the  party  claims  to  be  substituted, 
under  the  Act,  on  the  ground  that  he  is  related  to  the  plaintiff, 
who  instituted  the  action,  and  that  the  right  of  such  plaintiff  to 
the  property,  which  is  the  object  of  the  suit,  has  descended  by 
operation  of  law  upon  him ;  so  in  the  latter  case,  the  party  claims 
to  be  substituted  on  the  ground  that  he  is  not  only  related  to  the 
plaintiff,  who  instituted  the  suit,  but  that  he  is  his  next  lineal  de- 
scendant, upon  whom  the  right  of  the  plaintiff  has  descended,  as 
heir,  according  to  the  form  of  the  gift  made  to  the  original  donee 
in  tail.  And  if  there  be  any  difference  between  the  two  cases, 
the  expression  '  next  in  interest,'  so  far  as  it  depends  on  the  rela- 
tionship, would  seem  to  be  more  applicable  to  the  heir  in  tail  than 
to  the  heir  in  fee-simple.  I  am  inclined  to  think  that  Deborah 
Elizabeth  Shoemaker  was  entitled  to  be  substituted,  and  if  she 
could  have  made  out  her  case,  she  would  have  had  the  same  right 
to  recover  that  Lewis  Shoemaker,  her  father,  who  brought  the 
action,  would.  But  as  she  has  failed  to  make  out  her  case  in  the 
particulars  stated  above,  so  as  to  enable  her  to  maintain  the  ac- 
tion, I  therefore  order  and  direct  a  judgment  of  nonsuit  to  be 
entered ;  and  the  jury  are  discharged  from  giving  a  verdict." 

The  plaintiff  excepted  to  this  opinion  and  order  of  the  court, 
and  assigned  for  error  that  the  learned  judge  erred  in  directing  a 
judgment  of  nonsuit  to  be  entered,  and  in  discharging  the  jury 
from  giving  any  verdict  in  the  cause. 

G.  M.  Wharton,  for  the  plaintiff  in  error,  (with  whom  was  Mal- 
lery).  There  was  evidence  sufficient  in  the  wills,  and  recitals  in 
the  deeds  and  petitions,  and  the  marriage  certificates,  to  leave  it 
to  the  jury  to  determine  whether  Richard  Wall,  Sen.,  the  war- 
rantee, and  Richard  Wall,  the  testator,  were  not  the  same.  Iden- 
tity is  a  question  of  fact,  and  the  presumption  is  that  the  parties 
were  the  same,  where  the  name  is  the  same,  and  there  is  no  ground 
of  suspicion  created.  In  Murphy  v.  Loyd,  (3  Wliart.  538),  which 
is  the  only  case  that  seems  against  us,  there  was  not  a  spark  of 
evidence.  It  often  happens  that  third  persons  call  one  senior,  and 
not  himself.  The  will  shows  he  had  but  one  child,  and  that  a  son, 
because  the  daughter  is  named  Wall.  The  deeds  of  1781,  and 
subsequent  documents  recite  that  this  son  was  Richard  Wall,  Jun., 
and  such  recitals  are  evidence  of  pedigree,  considering  those  made 
by  Parr  and  Gray  as  of  their  own  knowledge,  and  the  acts  of  the 
Supreme  Executive  Council  upon  them. 

The  only  requisite  to  an  entail  is  that  it  be  of  land  or  of  some- 
thing arising  out  of  land,  and  that  the  estate  be  an  estate  of  inher- 
itance. Money  agreed  to  be  laid  out  in  land  may  be  entailed,  so 
may  one  of  the  offices  of  the  Court  of  Common  Pleas.  1  Cruise's 
Dig.  "  Estate  Tail"  89,  90.  No  authority  is  produced  to  show, 
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that  however  it  may  have  been  as  to  country  land,  a  warrant  for 
a  city  lot  in  a  back  street,  is  not  susceptible  of  entailment,  and 
they  stand  on  a  different  footing.  The  right  to  city  lots  passed 
as  appurtenant  to  country  land,  and  that  before  location  and  sur- 
vey. Hill  v.  West,  (4  Yeates  142).  And  the  Supreme  Executive 
Council  treated  it  as  real,  not  personal.  Besides  the  first  pur- 
chasers in  England,  there  were  first  purchasers  here,  all  of  whom, 
got  city  lots  as  appurtenant.  Richard  Wall  may  have  owned  1100 
acres  besides  the  plantation  mentioned  in  the  will.  In  Heath  v. 
Knapp,  (10  Watts  405),  the  devisees  of  Robert  Morris  of  an  un- 
located  warrant,  recovered  the  real  estate.  They  also  referred  to 
the  Act  of  21th  November  1779,  (1  Smith's  Laws  481,  531),  and 
Act  of  10th  April  1781 ;  10  Wheat.  565;  1  Wils.  276;  3  Binn.  4; 
2  Yeates  94. 

T.  I.  Wharton  and  J.  Sergeant,  contra,  were  stopped  by  the 
court. 

PER  CURIAM. — The  court  being  satisfied  with  the  opinion  of  the 
judge  before  whom  the  cause  was  tried,  as  also  the  reasoning  con- 
tained in  it,  do  therefore  approve  and  adopt  it.  The  judgment  is 
accordingly  affirmed. 

Judgment  affirmed. 


Knight  against  Pugh. 

The  endorsee  in  a  suit  by  him  against  the  maker  of  a  promissory  note,  cannot  be 
called  on  to  prove  consideration  until  the  defendant  has  shown  it  was  obtained 
or  put  into  circulation  by  fraud  or  undue  means. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 
This  was  an  action  of  assumpsit  brought  by  John  and  Joseph 
Pugh,  executors  of  Evan  Pugh,  against  Giles  Knight,  on  the  fol- 
lowing note : 

"  Philadelphia,  July  4th,  1839. 
$1000. 

Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  T.  H.  Jackson, 
with  interest,  at  the  United  States  Branch  Bank,  at  New  Brighton,  one  thousand 
dollars,  without  defalcation,  for  value  received. 

GILES  KNIGHT. 

(Endorsed),  "  Pay  to  EVAN  PUGH."        T.  H.  JACKSON. 
The  defendant  pleaded  payment,  with  leave  to  give  the  special 
matters  in  evidence,  and  gave  notice  that  he  would  offer  evidence 

iv.  — 2  N 
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that  the  note  was  drawn  by  him  in  favour  of  Jackson,  in  consid- 
eration of  certain  land  which  Jackson  covenanted  to  convey  to 
him  by  deed,  with  general  warranty,  by  an  agreement  between 
them  of  the  26th  of  October  1839.  That  since  this  agreement  a 
judgment  had  been  obtained  against  Jackson,  which  was  still  due 
and  unpaid,  and  was  a  lien  on  said  land.  That  no  conveyance  of 
the  land  had  been  made  to  him  by  Jackson,  whom  the  encum- 
brances on  the  land  prevented  from  making  good  title ;  that  no 
consideration  passed  to  him  from  Jackson  for  the  note,  and  that 
its  transfer  to  the  plaintiff  was  a  fraud  on  defendant. 

The  notice  also  required  the  plaintiff  to  prove  on  the  trial  his 
title  to  the  note,  and  the  consideration  given  by  him  to  the  pre- 
vious holder. 

After  the  plaintiff  had  given  in  evidence  the  above  note,  the 
defendant  gave  in  evidence  an  article  of  agreement  dated  26th  of 
October  1839,  between  Jackson  and  himself,  by  which  Jackson 
agreed  to  convey  to  him  a  certain  tract  of  land,  by  deed,  with 
general  warranty,  for  the  consideration  of  $3000,  to  be  paid  in 
notes  of  $1000  each,  at  6,  9,  and  12  months  from  4th  of  July  1839, 
and  for  the  further  consideration  that  defendant  would  remit  him 
the  sum  of  $1500,  &c. 

The  defendant  also  showed  a  judgment  afterwards  entered 
against  Jackson  in  the  Common  Pleas  of  Beaver  county  for  $1860, 
and  then  gave  in  evidence,  for  the  purpose  of  showing  that  he  had 
remitted  the  $1500  according  to  the  agreement,  two  drafts,  one 
for  $200,  the  other  for  $800,  endorsed  by  him  to  Jackson,  and  his 
check  in  favour  of  Jackson  for  $500. 

The  plaintiffs  then  produced  a  deed  which  they  offered  to  give 
the  defendant  on  his  paying  the  amount  of  the  note.  The  deed 
was  dated  November  20th  1841,  and  purported  to  be  from  the 
executors  of  David  Townsend  to  Jackson  and  the  defendant,  for 
the  land  mentioned  in  the  agreement,  but  contained  no  covenant 
of  general  warranty. 

The  court  charged  the  jury  that  the  plaintiff  was  not  bound  to 
show  how  he  came  by  the  note,  until  there  was  some  evidence 
that  he  gave  no  value  for  it,  or  came  improperly  by  the  note,  or 
that  it  was  improperly  obtained  from  the  maker.  That  the  failure 
of  consideration  must  be  in  the  original  concoction,  to  put  the 
endorsee  to  proof  how  he  came  by  the  note ;  and  that  their  verdict 
should  be  for  the  plaintiff. 

Errors  assigned : 

1.  The  court  erred  in  charging  the  jury,  "As  there  is  no  evidence 
that  the  note  was  endorsed  after  due,  that  Pugh  did  not  pay  value, 
or  any  circumstances  shown  that  Pugh  improperly  came  by  it,  or 
had  any  knowledge  of  the  circumstances  between  the  maker  and 
payee,  between  Knight  the  maker,  and  Jackson  the  endorsee,  the 
plaintiff  is  not  bound  to  give  evidence  how  he  came  by  this  note, 
until  some  circumstance  is  shown  that  he  came  improperly  by  it, 
or  that  it  was  improperly  obtained  from  the  maker." 
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2.  In  charging  the  jury,  "  that  the  failure  of  consideration  must 
be  in  the  original  concoction  to  put  the  endorsee  to  the  proof  how 
he  came  by  the  note,  which  is  endorsed  before  due." 

3.  In  charging  the  jury,  "  that  under  the  evidence  the  plaintiffs 
were  entitled  to  their  verdict." 

Ross  and  J.  Fox,  for  plaintiff  in  error.  The  only  question  is, 
whether  Pugh  (the  endorsee)  stands  in  the  place  of  Jackson,  the 
payee,  so  far  as  to  let  in  our  defence  of  a  failure  of  consideration. 
We  say  he  does,  until  he  prove  himself  a  bond  fide  holder  for  a 
valuable  consideration.  The  rule  is,  if  the  defendant  shows  the 
note  was  lost,  obtained,  or  put  in  circulation  by  undue  means,  or 
that  he  received  no  value  for  it,  he  may  compel  the  plaintiff  to 
show  that  he  gave  a  valuable  consideration.  3  Watts  20 ;  5  Whart. 
338 ;  5  Binn.  469 ;  Byles  on  Bills  61 ;  3  B.  fy  Adol.  291. 

Dubois,  contra,  cited  Chitt.  Jun.  100;  Chilt.  on  Bills  638;  8 
Wend.  600. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  seems  at  one  time  to  have  been  the  rule, 
though  I  am  not  aware  of  any  decision  to  the  full  extent,  that  in 
a  suit  by  an  endorsee  of  a  note  against  the  maker,  the  defendant 
is  not  in  general  permitted  to  put  the  plaintiff  on  proof  of  the 
consideration  which  the  plaintiff  gave  for  the  note,  unless  the 
defendant  can  make  out  a  prima  facie  case  against  him  by  show- 
ing that  the  bill  was  obtained  from  the  defendant  or  from  some 
intermediate  party  by  undue  means,  as  by  fraud,  felony  or  force, 
or  that  it  was  lost,  or  that  he  (the  defendant)  received  no  consi- 
deration. Byles  on  Bills  61,  citing  Duncan  v.  Scott,  (1  Camp.  100) ; 
Grant  v.  Vaughan,  (3  Burr.  1516) ;  King  v.  Milson,  (2  Camp.  54) ; 
Patterson  v.  Hardacre,  (4  Taunt.  144) ;  Thomas  v.  Newton,  (2  C.  fy 
P.  606) ;  De  la  Chaumette  v.  Bank  of  England,  (9  B.  $  C.  208) ; 
Heath  v.  Sansom,  (2  B.  fy  Ad.  291) ;  Bassett  v.  Dodgin,  (10  Bing.  40). 
But,  so  far  as  regards  the  last  of  these  positions,  viz :  the  want  of 
consideration,  the  latest  authorities  go  to  exclude  it  from  the  class 
of  cases  in  which  the  defendant  may  call  on  the  plaintiff  to  show 
the  consideration.  In  Whitaker  v.  Edmunds,  (1  Mood,  fy  Rob.  366), 
cited  in  Chitt.  on  Bills,  649,  Wth  Jlmer.  ed.,  the  law  is  thus  stated 
by  Patteson,  J.:  "Since  the  decision  of  Heath  v.  Sansom,  (2 
B.  4*  Ad.  291),  the  consideration  of  the  judges  has  been  a  good 
deal  called  to  the  subject,  and  the  prevalent  opinion  amongst  them 
is,  that  the  courts  have  of  late  gone  too  far  in  restricting  the 
negotiability  of  bills  and  notes.  If,  indeed,  the  defendant  can 
show  that  there  has  been  something  of  fraud  in  the  previous  steps 
of  the  transfer  of  the  instrument  that  throws  on  the  plaintiff  the 
necessity  of  showing  under  what  circumstances  he  became  possess- 
ed of  it.  So  far  I  accede  to  the  case  of  Heath  v.  Sansom;  for  there 
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were  in  that  case  circumstances  raising  a  suspicion  of  fraud:  but, 
if  I  added  on  that  occasion,  that  even  independently  of  these  cir- 
cumstances of  suspicion,  the  holder  would  have  been  bound  to 
show  the  consideration  which  he  gave  for  the  bill,  merely  because 
there  was  an  absence  of  consideration  as  between  the  previous 
parties  to  the  bill,  I  am  now  decidedly  of  opinion  that  such  doc- 
trine was  incorrect."  See  also  Low  v.  Chifney,  (1  Scott  95,  97), 
S.  C.  1  Bmg.  JV.  Cas.  267,  (27  E.  C.  L.  383) ;  Heydon  v.  Thomp- 
son, (1  Adol.  4-  E.  210),  S.  C.  3  Nev.  <$•  Man.  319,  324;  Chitt.  on 
Bills  649,  (Wth  Amer.  ed.) 

And  this  rule,  we  think,  is  the  most  consistent  with  justice  and 
policy.  For,  in  cases  other  than  those  of  negotiable  notes  obtained 
or  put  in  circulation  by  fraud  or  undue  means,  the  maker,  by  its 
negotiable  character,  agrees  that  the  payee  shall  put  it  in  circula- 
tion. He  has  no  right,  therefore,  to  complain  of  his  own  act ;  and 
a  holder,  placing  confidence  in  such  paper,  ought  not  to  be  com- 
pelled to  prove  consideration.  In  many  cases  it  would  be  exceed- 
ingly difficult  to  do  so,  and  to  require  it  would  throw  a  serious 
impediment  in  the  way  of  the  circulation  of  negotiable  paper.  It 
is  otherwise  where  there  is  fraud,  because  there  the  maker  gives 
no  such  authority.  He  is  in  the  light  of  an  unfortunate,  rather 
than  an  imprudent  man,  and  protection  will  be  given  to  him  so 
far  as  to  require  of  the  holder  proof  of  a  valuable  consideration. 
The  policy  of  the  law  is  to  encourage  the  circulation  of  nego- 
tiable paper,  and  only  interferes  to  require  extraordinary  proof 
from  the  plaintiff  in  order  to  protect  one  who  has  been  imposed 
upon  in  some  way  or  other. 

Here  the  note  was  negotiable.  It  was  to  the  order  of  Jackson, 
without  defalcation.  Knight  gave  it  on  a  contract  deliberately 
made,  and  Jackson  was  authorized  to  pass  it  by  endorsement. 
There  is  no  suspicion  cast  on  the  means  by  which  Jackson  got  it. 
It  was  all  fair,  and  according  to  contract.  The  endorsement  was 
according  to  the  tenor  of  the  note,  and  to  require  a  holder  in  such 
case  to  prove  the  consideration,  would,  we  think,  be  putting  a 
clog  on  the  circulation  of  negotiable  securities,  which  would  tend 
to  impair  their  use  and  employment. 

In  Holme  v.  Karsper,  (5  Binn.  469),  the  evidence  offered  by  the 
defendant  was  to  prove  that  the  note  endorsed  by  him  had  been 
put  in  circulation  by  the  maker  by  fraud  and  falsehood.  In  Beltz- 
hoover  v.  Blackstock,  (3  Watts  27),  the  former  English  doctrine,  as 
laid  down  in  Heath  v.  Sansom,  is  commented  on,  but  not  adopted, 
as  the  case  turned  on  the  insufficiency  of  the  notice.  The  rule  is 
there  declared  to  be,  as  now  pronounced  in  England,  in  Whitaker 
v.  Edmunds,  that  "  when  negotiable  paper  has  been  stolen  or  lost, 
or  obtained  by  duress,  or  procured  or  put  in  circulation  by  fraud, 
proof  of  these  circumstances  may  be  given  against  the  plaintiff; 
and,  on  such  proof  being  given,  it  is  incumbent  on  the  plaintiff  to 
show  himself  to  be  a  holder  bond,  fide  and  for  a  valuable  consider- 
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ation,  otherwise  he  is  considered  as  standing  in  no  better  situation 
than  the  former  holder,  in  whose  hands  the  instrument  received 
the  taint."  The  charge  of  the  court  below,  therefore,  in  favour 
of  the  plaintiff,  was  correct,  and  the  rule  applies  whether  there  is 
an  original  want  of  consideration  or  subsequent  failure. 

Judgment  affirmed. 


Lamb  against  Lindsey. 

Under  the  Act  of  2d  of  March  1723,  the  offence  of  taking  usurious  interest  is 
committed  by  every  successive  receipt  of  xsuch  interest,  and  under  the  6th  section 
of  the  Act  of  26th  of  March  1785,  a  sui£  to  recover  the  penalty  may  be  brought 
within  a  year  after  the  last  successive  receipt  of  such  interest. 

THIS  was  a  qui  tarn  action  brought  by  John  F.  Lamb  against 
William  Lindsey,  Joseph  Sharp,  and  Joseph  Lindsey,  to  recover 
the  penalty  given  by  the  Act  of  2d  of  March  1723,  for  taking 
usurious  interest.  The  facts  of  the  case  appear  in  the  opinion  of 
the  Court.  It  was  tried  at  JVm  Prius  before  Mr  Justice  Kennedy, 
who  charged  the  jury  (inter olid)  as'follows:  "It  is  objected  that 
the  action  is  not  brought  in  time.  Can  more  than  one  penalty  be 
incurred  ?  If  the  interest  has  been  regularly  received  on  that 
contract,  does  it  make  the  lender  liable  to  pay  the  money  to  an 
informer  more  than  once  ?  It  appears  to  me  that  the  offence  can 
only  be  committed  once,  so  as  to  work  a  forfeiture ;  and  that  in 
the  present  case  the  offence  was  complete  when  the  first  usurious 
interest  was  taken,  to  wit,  in  March  1835.  As  the  first  taking  of 
interest  was  an  infraction  of  the  Act,  it  appears  to  me  that  the 
offence  was  complete  in  1835,  and  that  then  alone  the  defendants 
were  liable  to  the  qui  tarn  action.  It  can  only  be  claimed  once, 
and  if  it  be  not  within  the  time  prescribed  by  the  Act  of  Limita- 
tions, it  cannot  be  claimed  at  all.  It  is  therefore  clear  that  this 
action,  not  being  brought  in  time,  is  void." 

The  plaintiff  was  nonsuited  by  order  of  the  judge. 

Marldand  and  Broom,  for  plaintiff  in  error,  referred  to  the  Act 
of  2d  of  March  1723,  Purd.  (1830)  399;  1  Leon.  96;  1  Vent.  38; 
2  Bos.  4-  P.  38 ;  4  El.  Com.  381 ;  8  Crunch  398 ;  3  Cranch  350 ; 
1  Gall.  196;  Act  26th  of  March  1785,  Purd.  (1830)  584. 

D.  P.  Brown,  contra,  cited  1  Saund.  295;  3  Wils.  250;  1  Doug. 
235;  1  East  195;  5  Mass.  59;  15  Ib.  460;  3  Wheat.  311. 
IV._  57  2N* 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  is  a  qui  tarn  action  by  the  plaintiff  Lamb 
against  the  defendants,  brought  on  the  Act  of  2d  March  1723, 
which  is  as  follows :  "  If  any  person  or  persons  whatsoever  do  or 
shall  receive  or  take  more  than  £6  per  cent,  per  annum  on  any 
such  bond  or  contract,  upon  conviction  thereof,  the  person  so 
offending  shall  forfeit  the  money  and  other  things  lent,  one-half 
thereof  to  the  governor  for  the  support  of  government,  and  the 
other  half  to  the  person  who  shall  sue  for  the  same,  by  action  of 
.debt,  bill,  plaint,  or  information,  in  any  court  of  record  within  this 
province  wherein  no  essoign,  protection,  or  wager  of  law,  or  any 
more  than  one  imparlance  shall  be  allowed."  This  Act,  changing 
the  rate  of  interest  to  6  per  cent.,  and  the  clause  making  the  bond 
or  contract  void,  and  making  the  penalty  on  conviction  the  money 
or  other  thing  lent,  instead  of  three  times  the  value  thereof,  is  the 
sajne  as  the  stat.  12  Anne,  c.  16. 

By  section  6th  of  Act  26th  of  March  1785,  it  is  provided,  that 
all  actions,  suits,  bills,  or  informations,  which  shall  be  brought  for 
any  forfeiture  upon  any  penal  Act  of  Assembly,  made  or  to  be 
made,  the  benefit  and  suit  whereof  is  or  shall  be  by  the  said  Act 
limited  to  the  Commonwealth,  or  to  any  person  or  persons  who 
shall  prosecute  in  that  behalf,  shall  be  brought  by  any  persons 
that  may  lawfully  sue  for  the  same,  within  one  year  after  the 
offence  was  committed. 

As  the  cause  goes  back  for  trial  on  the  merits,  I  shall  state  only 
such  facts  as  will  show  the  point  decided.  A^illiam  and  Joseph 
Lindsey  and  Joseph  Sharp,  after  consulting  how  the  law  against 
usury  could  be  evaded,  and  being  told  by  the  conveyancer  that  he 
knew  of  no  way,  agreed  to  lend  to  Joshua  Garsed  and  Joshua 
Garsed,  Jun.,  $9000,  at  the  interest  of  15  per  cent,  for  4  years, 
interest  payable  half  yearly,  to  be  secured  in  this  way :  The 
Garseds  were  to  convey  to  the  Lindseys  and  Sharp  a  plantation 
and  factory  for  $9000,  the  interest  of  that  sum  at  15  per  cent,  was 
to  be  the  rent,  and  the  Garseds  were  to  accept  a  lease  from  the 
Lindseys  and  Sharp  for  the  amount  of  the  interest,  $1350  per  year, 
payable  half  yearly.  The  rent  was  paid  every  half  year.  After 
the  last  half  year's  interest  at  that  rate  had  been  paid,  and  the 
whole  principal  paid,  this  suit  was  broughtffor  the  penalty  in  the 
Act  of  Assembly,  charging  the  penalty  to  have  accrued  on  Lind- 
sey and  Sharp,  (for  William  Lindsey  had  died),  receiving  at  the 
rate-of  15  per  cent,  interest  on  the  $9000  for  the  last  6  months. 
No  suit  had  been  brought  for  the  violation  of  the  law  in  receiving 
interest  at  that  rate,  at  any  previous  half  yearly  payment. 

The  judge  was  of  opinion,  "  that  the  offence  can  only  be  com- 
mitted once,  so  as  to  work  a  forfeiture ;  and  that  in  the  present 
case  the  offence  was  complete  when  the  first  usurious  interest  was 
taken.  As  the  first  taking  of  the  interest  was  an  infraction  of  the 
Act,  it  appears  to  me  the  offence  was  complete  in  1835,  and  that 
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then  alone  the  defendants  were  liable  to  the  qui  tarn  action.  It 
can  only  be  claimed  once,  and  if  it  be  not  within  the  time  pre- 
scribed, it  cannot  be  claimed  at  all.  It  is  therefore  clear  that  this 
action,  not  having  been  brought  in  time,  is  void."  This  suit  was 
brought  within  a  year  of  the  last  payment  of  the  usurious  interest 
due  the  last  half  year. 

The  above  decision  was  made  on  the  authority  of  Loyd  v.  Wil- 
liams, (3  Wils.  250).  I  have  carefully  examined  that  case;  it  was 
this :  Hinchcliffe  wished  to  borrow  £100  for  3  months,  and  Wil- 
liams agreed  to  lend  him  the  money  for  £6  5s.  interest  for  the  3 
months;  and  when  he  advanced  the  £100,  on  the  31st  of  March 
1769,  he  took  out  of  it  £6  5s.  as  the  interest.  At  the  time  of 
receiving  the  money,  Hinchcliffe  lodged  with  Williams  certain 
wares  as  a  collateral  security.  These  Williams  sold  at  the  end 
of  the  3  months,  and  they  produced  £24  4s.,  and  he  at  the  end  of  3 
months  took  a  new  note  for  £78  19s.  8d.,  which,  with  the  produce 
of  the  goods  sold,  amounted  to  £101  3s.  8d.  This,  as  it  was  paid 
on  the  10th  of  August  1769,  was  more  than  legal  interest  again. 
The  suit  for  the  penalty  was  brought  in  July  1770.  The  declara- 
tion is  not  given,  but  the  whole  case  shows  the  suit  was  to  recover 
the  penalty  for  taking  the  £6  5s.  as  interest  in  March  1769.  The 
case  was  staled  for  the  opinion  of  the  court  whether  suit  for 
this  was  brought  within  time.  It  is  more  than  once  said  this  was 
like  a  special  verdict,  and  the  court  were  confined  to  the  point 
made.  The  court  decided  that  as  it  was  more  than  a  year  from 
the  receipt  of  this  sum,  the  suit  was  too  late.  The  sale  of  the 
goods,  and  tiie  amount  produced,  and  the  second  note  are  stated, 
and  the  time  when  it  was  paid ;  but  this  was  a  new  and  distinct 
contract,  and  neither  the  counsel,  though  it  was  twice  argued, 
nor  the  court,  ever  mention  it.  The  whole  case  turned  on  the 
first  loan  and  the  £6  5s.  for  3  months,  from  which  I  conclude  that 
alone  was  stated  in  the  narr. 

By  the  British  statute,  if  the  lender  by  the  contract  is  to  receive 
more  than  legal  interest,  the  bond  is  void,  though  he  only  take 
legal  interest ;  but  the  penalty  is  not  incurred  until  he  actually 
has  received  more  than  legal  interest.  This  is  the  case  in  Doug. 
235.  A  agreed  to  lend  £100  at  5  per  cent,  but  was  to  have  and 
receive  two  guineas  premium,  and  they  were  paid  at  the  time  of 
the  loan.  The  interest  was  to  be  paid  half  yearly.  At  the  end 
of  the  half  year,  the  borrower  paid  £2  10s.  The  penalty  was  sued 
for  within  a  year  from  that  payment,  but  more  than  a  year  from 
the  payment  of  the  two  guineas.  Lord  Mansfield  nonsuited  the 
plaintiff,  but  the  nonsuit  was  taken  off.  The  two  guineas,  £2  2\, 
did  not  amount  to  the  legal  interest  for  half  a  year.  There  was 
then  no  forfeiture  until,  the  £2  10s.  was  paid,  which,  with  the 
former  sum,  was  usury ;  and  he  says  in  the  case  before  C.  J.  De 
Grey,  the  first  sum  of  £6  5s.  was  more  than  legal  interest. 

The  case  in  2  Bos.  4*  Put.  381,  is  more  to  the  purpose.  A  agreed 

iv.  — 2o 
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to  lend  B  £500,  but  B  was  to  make  some  present,  and  when  he  got 
the  money,  paid  .back  £50.  B  continued  to  pay  interest  at  5  per 
cent,  on  £500,  till  1797,  when  the  securities  were  changed,  and 
continued  paying  at  the  same  rate  until  1799.  Within  a  year 
after  the  last  payment,  suit  was  brought  for  the  penalty.  The 
court  held  that  as  the  borrower  received  in  fact  but  £450,  every 
payment  and  receipt  of  the  interest  on  the  £500  was  usurious. 
Best,  Sergeant,  contended  that  the  usury  was  complete  when  the 
£50  was  paid  back,  and  the  time  for  recovering  the  penalty  had 
passed,  and  cited  the  case  in  Wilson ;  but  the  whole  court  gave 
judgment  for  the  plaintiff.  So  that  on  looking  at  the  whole  case, 
the  very  point  taken  by  the  defendant  here  was  urged  in  that  case, 
and  the  cause  could  not  have  been  decided  as  it  was  if  the  court 
had  not  been  of  opinion  that  the  penalty  was  incurred  at  each 
time  when  the  lender  received  more  than  legal  interest. 

Our  Act  of  Assembly  does  not  make  the  bond  or  security  void, 
and  the  usurer  can  recover  the  sum  lent  and  legal  interest.  If, 
then,  we  were  to  decide  that  the  first  payment  of  interest  was  the 
only  one  on  which  suit  could  be  brought,  it  would  go  far  to  defeat 
the  plain  meaning  of  the  Act,  and  secure  the  usurer  for  any  risk 
in  any  length  of  usurious  extortion.  We  are  of  opinion  that  the 
nonsuit  must  be  taken  off,  and  that  proof  of  taking  more  than  legal 
interest,  though  it  should  be  the  eighth  or  twentieth  time,  will 
support  a  suit  for  the  penalty  if  brought  within  a  year  after  such 
taking. 

KENNEDY,  J.,  dissenting. — A  majority  of  my  brethren  conceiving 
that  I  erred  in  the  instruction  given  by  me  to  the  jury  on  the  trial 
of  this  action  at  Nisi  Prius,  have  reversed  the  judgment.  The 
instruction  complained  of  was,  that  it  appeared  to  me,  that  the 
defendants,  according  to  a  fair  and  correct  interpretation  of  our 
Act  of  Assembly  against  usury,  had  committed  the  offence  for 
which  the  forfeiture  was  claimed  by  the  plaintiff,  more  than  a 
year  before  the  commencement  of  the  action ;  and  that  the  action 
was  therefore  declared  void  by  another  Act,  of  the  26th  of  March 
1785,  which,  among  other  things,  enacts,  that  "  all  actions,  suits, 
bills  or  informations,  which  shall  be  brought  for  any  forfeiture 
upon  any  penal  Act  of  Assembly  made  or  to  be  made,  the  benefit 
and  suit  whereof  is  or  shall  be  by  the  said  Act  limited  to  the 
Commonwealth,  and  to  any  person  or  persons  that  shall  prosecute 
in  that  behalf,  shall  be  brought  by  any  person  or  persons  that  may 
lawfully  sue  for  the  same,  within  one  year  next,  after  the  offence 
was  committed;  and  in  default  of  such  pursuit,  then  the  same  shall 
be  for  the  Commonwealth,  any  time  within  one  year  after  that 
year  ended ;  and  if  any  action,  suit,  bill,  indictment  or  information, 
shall  be  brought  after  the  time  so  limited,  the  same  shall  be  void" 
Sensible  at  all  times  of  the  great  responsibility  which  ever  rests 
upon  a  judge  in  administering  and  expounding  the  law,  it  never 
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fails  to  give  me  heartfelt  pleasure  and  satisfaction  when  I  am 
afterwards  sustained  by  the  sanction  and  approbation  of  my 
brethren  in  what  I  have  done  in  this  respect ;  or  when  condemned, 
and  I  am  made  to  discover  satisfactory  reasons  for  it,  it  is  also 
particularly  gratifying  to  me  that  my  error  is  thus  corrected  so 
as  to  prevent  its  working  injustice.  But  I  must  say  that  I  never 
can  feel  satisfied  with  the  reversal  of  an  opinion  which  I  have 
formed  after  due  and  mature  deliberation,  without  some  good 
reason,  in  m^  estimation,  be  advanced  in  support  of  such  reversal. 
And  notwithstanding  I  have  been  solicitously  endeavouring  to 
discover  some  tenable  ground  for  the  reversal  in  this  case,  I  have, 
instead  thereof,  been  only  the  more  strongly  confirmed  that  I  was 
right  in  my  direction  to  the  jury,  and  that  the  language,  meaning, 
and  spirit  of  the  Acts  in  relation  thereto  not  only  justified  but 
demanded  and  required  it. 

The  1st  section  of  our  Act  against  usury,  passed  the  2d  of  March 
1723,  enacts  that  "no  person  shall,  directly  or  indirectly,  for  any 
bonds  or  contracts  to  be  made  after  the  publication  of  the  Act, 
take  for  loan  or  use  of  money,  or  any  other  commodities,  above 
the  value  of  £6  for  the  forbearance  of  £100,  or  the  value  thereof, 
for  one  year,  and  so  proportionably  for  a  greater  or  lesser  sum." 
And  the  2d  section  thereof  further  enacts,  that  "  if  any  person  or 
persons  whatsoever  do  or  shall  receive  or  take  more  than  £6  per 
cent,  per  annum,  on  any  such  bond  or  contract  as  aforesaid,  upon 
conviction  thereof,  the  person  or  persons  so  offending  shall  forfeit 
the  money  and  other  things  lent,  one-half  thereof  to  the  governor, 
for  the  support  of  the  government,  and  the  other  half  to  the  person 
who  shall  sue  for  the  same,  by  action  of  debt,  bill,  plaint  or  infor- 
mation, in  any  court  of  record  within  this  province,  wherein  no 
essoin,  protection,  or  wager  of  law,  or  any  more  than  one  impar- 
lance  shall  be  allowed."  To  constitute  usury,  so  as  to  subject  the 
party  to  the  penalty  of  the  Act,  it  is  sufficiently  evident,  without 
any  argument  to  prove  it,  that  there  must  be  an  usurious  contract 
at  the  time  of  the  loan,  and  a  usurious  taking,  in  pursuance  of  it, 
of  money  or  money's  worth.  Scott  v.  Brest,  (2  Term  Rep.  241); 
1  Buls.  20 ;  1  Sound.  Rep.  295  a,  note  (1).  In  this  case  the  plaintiff, 
by  his  own  testimony,  showed  that  the  usurious  contract,  in  pur- 
suance whereof  he  alleged  the  illegal  interest  was  taken,  was  made 
on  the  20th  day  of  August  1834,  for  the  loan  of  $9000,  for  4  years 
from  that  date ;  for  the  use  and  forbearance  of  which  sum  of  money, 
the  borrowers  were  to  pay  the  defendants,  the  lenders  thereof,  an 
interest  at  the  rate  of  15  per  centum  per  annum  thereon,  half 
yearly,  to  wit :  on  the  20th  days  of  February  and  August  in  each 
succeeding  year  during  the  4  years ;  and  likewise  showed  further, 
that  the  sum  of  8675  was  paid  at  the  end  of  every  half  year  during 
the  said  4  years,  being  an  interest  at  the  rate  of  15  per  centum  per 
annum  on  the  $9000  lent,  for  the  use  thereof.  The  testimony  of 
the  plaintiff,  in  this  respect,  was  not  controverted  by  the  defend- 
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ants.  They  placed  their  deffence,  first,  on  the  ground  that  the 
contract,  as  proven  by  the  plaintiff,  was  not  usurious;  and,  secondly, 
if  it  was,  that  the  Limitation  Act,  referred  to  above,  was  a  bar  to 
the  plaintiff's  recovery.  This  latter  is  the  only  matter  that  we 
have  to  deal  with  now.  From  the  plaintiff's  own  showing  then, 
it  appears  there  was  not  only  a  usurious  contract,  but  a  usurious 
taking  of  illegal  interest ;  that  is,  an  interest  at  the  rate  of  15  per 
cent,  per  annum,  as  early  as  the  20th  of  February  1835,  being  the 
end  of  the  first  half  year  after  making  the  contract ;  and  again  on 
the  20th  of  August  1835,  being  the  end  of  the  first  year  after  the 
making  of  the  same,  a  like  taking  of  illegal  interest,  at  the  same 
rate,  making  in  all  an  interest  equal  to  15  per  cent,  per  annum 
received  on  the  $9000  loaned,  at  the  end  of  the  first  year. 

Now  it  is  too  clear  to  admit  of  the  least  doubt  whatever,  that 
the  lenders  of  the  money  became  liable  to  pay  the  penalty  pre- 
scribed by  the  Act ;  that  is,  t he  money  lent  by  them  eo  instante 
that  they  received  interest  thereon  in  pursuance  of  their  usurious 
contract,  exceeding  6 per  cent,  per  annum;  or,  I  would  say,  at  the 
first  moment  that  they  received  an  interest  on  the  amount  loaned, 
in  pursuance  of  the  contract,  exceeding  that  rate  for  any  less  time 
than  a  year.  To  this  latter  effect  are  all  the  English  authorities, 
giving  a  construction  to  the  statute  of  12  Anne,  c.  16,  on  the  same 
subject.  The  English  statute,  however,  is  more  explicit  in  this 
respect  than  our  Act;  for,  it  not  only  prohibits  the  taking  of  more 
than  £5  for  the  forbearing  payment  of  £100  for  one  year,  but 
likewise  expressly  prohibits  the  taking  interest  at  a  rate  exceeding 
£5  for  forbearing  payment  of  £100,  or  any  greater  or  less  sum  of 
money  for  any  less  time  than  one  whole  year.  Loyd  v.  Williams, 
(3  Wils.  250,  S.  C.  2  Black.  Rep.  792) ;  Fisher  qui  tarn  v.  Beasley, 
(Doug.  235);  Wade  qui  tarn  v.  Wilson,  (1  East  195).  A  like 
construction  has  been  put  on  the  statute  against  usury  in  Massa- 
chusetts. Commonwealth  v.  Frost,  (5  Mass.  Rep.  59).  But  not- 
withstanding our  Act  is  not  so  special  and  particular  in  its  terms, 
in  relation  to  this  point,  as  the  English  statute,  yet  I  apprehend 
that  the  plain  design  of  the  Act,  and  the  manifest  end  intended  to 
be  accomplished  by  it,  necessarily  require  that  such  a  construction 
should  be  given  to  it,  otherwise  the  great  object  of  it  would  be 
most  easily  eluded.  If  then  it  be  true,  which  I  do  not  understand 
to  be  denied,  that  the  defendants  became  liable  to  pay  the  forfeiture 
prescribed  by  the  Act,  at  the  end  of  the  first  half  year  after  the 
time  of  lending  the  money,  or,  at  furthest,  at  the  expiration  of  the 
first  year  afterwards,  when  the  full  year's  interest  of  15  per  cent, 
per  annum  was  paid  to  them  by  the  borrowers,  it  must,  I  think, 
be  admitted  that  the  limitation  of  one  year,  mentioned  in  the  Act 
of  1785,  as  recited  above,  commenced  running  from  the  very  day 
on  which  such  year's  interest  was  paid.  If  so,  then,  it  is  perfectly 
manifest  that  no  qui  tarn  action  could  be  commenced  and  carried 
on  with  success  for  the  recovery  of  the  forfeiture  thereby  incurred, 
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after  the  expiration  of  the  year ;  for,  the  Act  declares  expressly, 
that  such  action,  if  so  brought,  shall  be  void. 

But  it  is  said  this  action  is  not  brought  to  recover  the  penalty 
or  forfeiture  incurred  by  the  defendants  by  reason  of  their  having 
received  the  first  year's  usurious  interest,  but  for  a  forfeiture 
alleged  to  have  been  incurred  by  reason  of  their  having  received 
15  per  cent,  per  annum,  paid  to  them,  as  interest  on  the  amount 
of  the  loan,  by  the  borrowers,  for  the  fourth  year,  when  the  prin- 
cipal was  also  paid  and  the  debt  extinguished.  This  seems  neces- 
sarily to  raise  the  question,  whether  more  than  one  forfeiture  or 
penalty  can  be  incurred  and  recovered  by  reason  of  the  receipt  of 
more  than  6  per  cent,  per  annum  interest  at  different  times  upon 
the  same  usurious  contract ;  or,  in  other  words,  whether  the  pen- 
alty prescribed  by  the  Act  is  incurred,  and  may  be  recovered  as 
often  as  more  than  6  per  cent,  per  annum  interest  is  taken  and 
received  by  the  lender  of  the  borrower  on  the  same  usurious  con- 
tract. And  if  it  be  that  only  one  penalty  can  be  incurred  and 
recovered,  must  not  that  necessarily  be  for  and  on  account  of  the 
first  interest  exceeding  the  rate  of  6  per  cent,  per  annum  that 
shall  be  received  on  the  usurious  contract  ?  That  the  offence  is 
complete,  and  the  penalty  incurred  by  the  first  receipt  of  such 
interest,  is  not  only  a  proposition  which  seems  to  be  self-evident,  but 
established  by  all  the  authorities  in  which  it  is  spoken  of.  Then 
suppose  that  the  party  is  sued  for  it  immediately,  and  that  it  is 
recovered  from  him,  it  necessarily  follows,  if  he  be  liable  only  to 
pay  the  penalty  once  for  receiving  more  than  6  per  cent,  per  an- 
num- on  the  same  usurious  contract,  that  he  cannot  be  sued  a 
second  time  and  a  recovery  had  against  him.  If  a  recovery,  then, 
of  the  penalty  from  him,  for  and  on  account  of  his  first  receipt  of 
interest,  exceeding  the  rate  of  6  per  cent,  per  annum,  be  a  dis- 
charge from  all  future  liability  to  forfeit  and  pay  a  like  penalty 
for  a  subsequent  and  second  receipt  of  interest  exceeding  6  per 
cent,  per  annum  on  the  same  contract,  why,  I  would  ask,  if  he  be 
not  sued  in  a  qui  tarn  action  within  the  year,  or  by  the  Common- 
wealth alone,  within  the  two  years,  shall  not  the  Limitation  Act, 
which  requires  the  action  to  be  brought  within  one  or  other  of 
these  two  periods,  operate  so  as  to  discharge  him  as  effectually 
from  all  future  liability  to  pay  the  penalty  on  account  of  any  sub- 
sequent receipt  of  interest  exceeding  6  per  cent,  per  annum  in 
pursuance  of  the  same  contract,  as  the  recovery  of  it  from  him 
by  suit  would  have  done  on  account  of  the  first  receipt  of  such 
interest  ?  Although  it  is  very  clear  that  the  design  of  the  Act 
against  usury  was  to  inflict  the  penalty  when  the  offence  should 
be  committed,  yet  it  is  equally  clear,  that  the  subsequent  Act  in 
which  one,  or  two  years,  at  most,  is  allowed  for  that  purpose,  was 
intended  to  protect  and  shield  the  party  from  it  altogether,  if  not 
sued  for  it  within  that  time  ;  so  that  his  discharge  by  virtue  of  the 
'  Limitation  Act  would  seem  to  be  quite  as  efficacious  as  if  obtained 
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by  a  recovery  of  the  penalty  from  him  in  an  action  brought  for 
that  purpose.  Besides,  if  the  Limitation  Act  be  not  a  protection 
against  a  qui  tarn  action  brought  to  recover  the  penalty  on  account 
of  the  illegal  interest  received  for  the  second  year,  when  no  such 
action  has  been  brought  on  account  of  the  like  interest  received 
for  the  first  year,  the  Commonwealth  may  be  defeated  of  her  right, 
unless  double  penalties,  at  least,  are  permitted  to  be  recovered  by 
reason  of  the  receipt  of  usurious  interest  on  the  same  contract ; 
for  she  has  the  whole  of  the  second  year  after  the  receipt  of  the 
first  usurious  interest,  allowed  her  to  sue  for  the  penalty  thereby 
incurred,  and  if  she  delay  suing  therefor  until  near  the  close  of 
the  time  allowed  her  for  that  purpose,  an  informer  may,  in  the 
mean  time,  in  a  qui  tarn  action  brought  by  him,  have  recovered 
the  penalty  alleged  to  have  been  incurred  by  the  receipt  of  the 
usurious  interest  at  the  end  of  the  second  year  of  the  loan,  which 
cannot  be  revoked  or  reversed,  so  that  the  lender  must  either  be 
punished  twice  for  receiving  usurious  interest  on  the  same  con- 
tract, or  the  Commonwealth  defeated  of  her  right,  contrary  to  the 
express  allowance  of  the  Act. 

Having  shown  that  if  no  more  than  one  penalty  can  be  recover- 
ed on  account  of  usurious  interest  received  on  the  same  contract, 
it  must  be  for  that  which  first  creates  the  offence  and  renders  it 
complete,  which  is  clearly  the  first  interest  that  shall  have  been 
received  thereon  exceeding  the  rate  of  6  per  cent,  per  annum,  it 
only  remains  now  to  show  that  more  than  one  offence,  whereby 
the  penalty  prescribed  by  the  Act  is  incurred,  cannot  be  commit- 
ted by  the  receipt  of  interest  exceeding.  6  per  cent,  per  annum  on 
the  same  contract,  and  that  the  offence  is  complete  and  the  penalty 
incurred  the  instant  that  more  than  6  per  cent,  per  annum  shall 
have  been  received  for  the  first  time  on  the  contract.  In  the  first 
place,  it  appears  to  me,  that  the  plain  import  of  the  language  used 
in  the  Act  is,  that  there  shall  be  but  one  forfeiture  or  penalty  de- 
manded for  receiving  usurious  interest  on  the  same  bond  or  con- 
tract. The  words  of  the  Act  are  "  the  person  or  persons  so  offend- 
ing (that  is,  who  shall  receive  or  take  more  than  6  pounds  per  cent, 
per  annum  on  any  bond  or  contract  made  after  the  publication  of 
the  Act)  shall  forfeit  the  money  and  other  things  lent."  Not  the 
value,  observe,  of  the  money  and  other  things  lent,  but  the  money 
and  other  things  lent.  Not  as  it  is  in  the  Statute  of  12  Anne  c. 
16,  which  enacts  that  the  party  "shall  forfeit  and  lose  for  every 
such  offence  the  treble  value  of  the  moneys,  wares,  merchandises 
and  other  things  so  lent."  Now,  although  it  may  be  said  with 
truth,  that  it  is  impracticable  in  most,  if  not  in  all  cases,  to  get  at 
or  recover  the  identical  money  or  other  things  lent,  and  therefore, 
in  order  that  the  Act  may  not  be  rendered  altogether  inoperative, 
the  value  of  the  money  and  other  things  lent,  must,  from  necessity, 
be  taken  as  the  forfeiture  imposed  by  the  Act ;  still  it  is  suffi- 
cient to  show  that  the  legislature  intended  that  the  money  or  other 
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things  lent  should  constitute  the  forfeiture,  so  far,  at  least,  as  it 
might  be  practicable  to  come  at  them,  and  that  their  value  should 
only  be  demanded,  as  an  equivalent  therefor,  when  they  themselves 
were  not  to  be  had.  Hence  it  would  seem  to  follow  necessarily 
that  as  the  money  and  other  things  lent  cannot  be  forfeited 
by  or  taken  from  the  lender  but  once,  the  legislature  could  only 
have  intended  one  forfeiture  or  penalty  should  be  imposed  and 
exacted  on  account  of  illegal  interest  received  for  the  same  money 
or  other  things  lent  on  the  same  bond  or  contract.  And  whether 
it  shall  be  demanded  and  sued  for  by  any  one,  or  the  Common- 
wealth, within  the  time  allowed  for  that  purpose,  can  make  no 
possible  difference  to  the  party  who  has  made  himself  liable  to  pay 
it.  If  it  be  not  sued  for  within  such  time,  it  is  his  gain,  and  he 
stands  protected  by  the  Act  of  Limitations.  In  short,  it  is  the 
same  to  him  in  respect  to  any  subsequent  forfeiture  of  the  same 
money  or  other  things  so  lent,  as  if  he  had  been  sued  therefor,  and 
the  same  had  been  recovered  from  him  upon  his  first  receipt  of 
illegal  interest.  It  involves  a  contradiction  in  terms  to  say  that 
the  same  thing  shall  be  forfeited  twice.  And  hence  the  legislature 
used  the  language  they  have  in  the  Act,  in  order  to  show  that  but 
one  forfeiture  or  penalty  should  be  imposed  for  the  receipt  of  ille- 
gal interest  on  the  same  bond  or  contract. 

In  the  second  place,  it  must  be  borne  in  mind  that  the  Act  in 
question  is  a  penal  Act,  and  therefore,  according  to  a  well-settled 
rule  of  the  common  law,  must  be  taken  strictly,  and  not  extended 
by  equity  to  the  prejudice  of  those  against  whom  the  penalty  is 
inflicted.  On  the  contrary,  by  means  of  this  rule  general  words 
in  some  cases  shall  be  restrained  and  abridged  for  the  benefit  of 
him  against  whom  the  penalty  is  imposed.  Reniger  v.  Fogassa, 
(Plowd.  Com.  17);  19  Vin.  Jib.  521.  So  that,  unless  it  were 
expressly  declared  by  the  Act,  that  as  often  as  any  person 
shall  receive  and  take,  on  such  bond  or  contract,  more  than 
£6  for  the  forbearance  of  payment  of  £100,  or  the  value  there- 
of lent  for  one  year,  he  shall  forfeit  the  value  of  the  money  or 
other  things  lent,  it  would  be  wrong,  and  manifestly  unjust,  to 
subject  the  party  to  the  payment  of  more  than  one  penalty,  on 
account  of  the  receipt  of  interest  taken  on  the  same  bond  or  con- 
tract, though  taken  for  different  years;  because  it  would  be  contrary 
to  the  rule  which  prevails  in  the  construction  of  penal  statutes, 
and  therefore  contrary  to  the  will  and  design  of  the  legislature, 
who  must  be  presumed  to  have  been  acquainted  with  the  rule 
when  they  framed  and  passed  the  Act.  And  accordingly,  as  it 
appears  to  me,  the  English  courts,  in  expounding  the  Statute  of 
12  Anne,  the  words  of  which  are  much  stronger  in  favour  of 
making  every  receipt  of  interest  exceeding  £5  for  the  use  and 
forbearance  of  payment  of  £100,  upon  the  same  usurious  con- 
tract, a  separate  and  distinct  offence  for  which  a  penalty  of  tre- 
ble the  value  of  the  money  or  the  goods  lent  shall  be  paid,  have 
iv.  —  58  2  o 
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held  that  by  the  first  receipt  of  such  interest  the  offence  is  thereby 
committed  and  made  complete,  so  that  the  party  becomes  liable 
immediately  to  pay  the  penalty;  but  not  so  by  any  subsequent 
receipt  of  the  like  interest  upon  the  same  contract.  I  must,  how- 
ever, except  the  case  of  Scurry  v.  Freeman,  (2  Bos.  fy  Pull.  381), 
which  is  the  other  way,  and  contrary,  as  I  conceive,  to  all  the 
other  English  authorities  on  the  subject.  It  was  a  qui  tarn  action, 
brought  in  the  Common  Pleas,  where  A  lent  B  £500,  the  latter 
paying  at  the  same  time  a  premium  of  £50,  and  to  pay  interest 
afterwards  on  the  £500,  at  the  rate  of  5  per  cent,  per  annum  for 
5  years,  at  the  end  of  which  the  suit  was  instituted ;  and  the  court 
ruled,  first,  that  the  loan  was  only  to  be  taken  as  a  loan  of  £450, 
because  £50  were  returned  at  the  time  of  the  loan.  And  secondly, 
that  as  the  interest  received  was  at  the  rate  of  £5  on  £500,  for 
the  last  year,  (as  also  for  every  preceding  year,)  it  was  usurious ; 
and  that  the  suit  having  been  commenced  within  one  year  after 
the  receipt  thereof,  it  was  not  barred  by  the  Statute  of  Limitations. 
The  court,  contrary,  most  clearly,  to  all  the  other  cases  embrac- 
ing the  same  point,  seem  to  have  considered  the  payment  of  the 
£50  premium  as  a  mere  reduction  of  the  principal  sum  lent,  and 
not  as  a  thing  paid  for  the  use  of  the  loan.  And  again,  that  the 
lender  became  liable  to  pay  the  penalty  by  receiving  at  the  rate, 
afterwards,  of  £5  per  cent,  per  annum  on  the  £450,  the  real 
amount  of  the  loan,  as  the  court  considered  it,  for  the  last  year, 
notwithstanding  he  had  received  the  like  interest  at  the  end  of 
each  of  the  four  preceding  years. 

In  Loyd  v.  Williams,  (3  Wils.  250,  S.  C.  2  Black.  Rep.  792), 
decided  previously  by  the  Common  Pleas,  it  was  held  that  a  re- 
turn of  £6  5s.  out  of  £100,  lent  for  three  months,  by  the  borrower 
to  the  lender  at  the  time  of  the  loan,  was  not  a  reduction  of  the 
principal,  but  a  premium,  or  sum  paid  in  advance  for  the  use  and 
forbearance  of  the  payment  of  the  £100  lent  for  three  months, 
and  as  it  exceeded  the  rate  of  5  per  cent,  per  annum,  the  lender 
became  instantly  liable  to  pay  the  forfeiture  or  penalty  mentioned 
in  the  statute ;  but  because  the  action  was  not  brought  within  one 
year  after  the  return  of  the  £6  5s.,  it  was  held  not  to  lie.  Yet, 
if  the  court  had  considered  the  return  of  the  £6  5s.  a  mere  reduc- 
tion of  the  principal  sum  lent,  as  it  did  in  Scurry  v.  Freeman,  the 
action  would  have  been  maintainable ;  for  the  borrower  paid  off 
the  whole  of  the  £100  afterwards,  within  the  year  preceding  the 
commencement  of  the  action,  with  5  per  cent,  interest  upon  all 
of  it  that  was  not  paid  at  the  day  appointed  for  that  purpose,  with- 
out any  account  being  taken  of,  or  credit  allowed,  whatever  for 
the  £6  5s. ;  so  that  if  the  court  had  adopted  the  principle  upon 
which  the  court  went  in  Scurry  v.  Freeman,  the  action  would  have 
been  maintainable  in  like  manner.  Again,  in  Wade  qui  tarn  v. 
Wilson,  (1  East  195),  upon  a  contract  to  forbear  payment  of  £600 
for  a  year,  reserving  interest  at  the  rate  of  5  per  cent.,  for  which 
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a  premium  of  10  guineas  was  paid  in  the  first  instance,  the  usury 
was  held  by  the  Court  of  King's  Bench  to  be  complete  upon  the 
lender's  receiving  subsequently  as  much  of  the  growing  interest 
within  the  year  as  added  to  the  10  guineas  exceeded  the  rate  of  5 
per  cent,  per  annum,  and  that  he,  by  reason  thereof,  became  im- 
mediately liable  to  pay  the  forfeiture. 

The  same  principle  was  also  laid  down  by  the  same  court,  long 
before,  in  Lord  Mansfield's  time,  in  Fisher  qui  tarn  v.  Beasley, 
(Doug.  235).  In  this  last  case,  the  defendant  lent  £100  to  G  upon 
his  bond,  payable  with  interest  of  5  per  cent,  at  the  end  of  6 
months,  receiving  from  G,  at  the  same  time,  a  premium  of  2  guin- 
eas. The  premium,  itself  not  exceeding  the  legal  interest,  it  was 
held  by  the  court  not  sufficient  to  make  the  defendant  liable  to  pay 
the  penalty,  until  he  afterwards  received  the  interest  at  the  rate 
of  5  per  cent,  in  addition  thereto,  which  rendered  the  commission 
of  the  offence  of  usury  complete,  and  subjected  the  defendant  to 
the  payment  of  the  penalty.  Had  the  premium,  however,  which 
was  only  £2  2s.,  exceeded  the  rate  of  5  per  cent.,  it  is  clear,  from 
what  is  said  in  the  case,  that  the  court  would  have  held  the  usury 
complete  upon  the  receipt  of  it ;  for  Lord  Mansfield  recognises  the 
authority  of  the  case  of  Loyd  v.  Williams,  where  the  principle 
was  settled  as  shown  above.  I  think  it  also  fairly  inferrible,  from 
what  Lord  Mansfield  there  says,  if  the  premium  received  had  ex- 
ceeded legal  interest,  that  he  was  most  decidedly  of  opinion  that,  as 
more  than  a  year  had  been  suffered,  afterwards,  to  elapse,  before 
the  plaintiff  brought  his  suit,  it  could  not  have  been  maintained. 
In  fact,  he  nonsuited  the  plaintiff  on  the  trial,  because  he  then 
thought  the  offence  was  completed  by  the  receipt  of  the  premium, 
which  was  to  be  considered  as  a  part  of  the  illegal  interest  re- 
quired to  be  paid,  and  that  a  receipt  of  any  part  thereof,  though 
not  exceeding  5  per  cent.,  was  sufficient  to  constitute  the  offence, 
and  as  the  action  had  not  been  brought  within  the  year  afterwards, 
it  was  barred  by  the  Statute  of  Limitations.  Afterwards,  how- 
ever, he  changed  his  mind,  but  so  far  only  as  to  make  it  necessary, 
before  the  offence  could  be  said  to  have  been  committed,  that  the 
lender  should  be  shown  to  have  received  more  than  legal  interest, 
no  matter  whether  received  under  the  name  of  premium  or  inter- 
est. But  if  the  premium  had  exceeded  the  legal  interest  in  that 
case,  it  is  perfectly  manifest  that  he  would  not  have  consented  to 
take  off  the  nonsuit,  for  it  would  then  have  been  a  case  running 
on  all-fours  with  the  case  of  Loyd  v.  Williams,  which  he  cites 
with  approbation.  Indeed  it  seems  never  to  have  entered  into 
his  mind,  more  than  it  did  into  that  of  the  court  in  the  case  of 
Loyd  v.  Williams,  that  two  or  more  penalties  might  be  incurred 
by  the  receipt  of  illegal  interest,  at  different  times,  on  the  same 
contract.  If  it  had,  it  is  not  likely  that  he  would  have  nonsuited 
the  plaintiff,  as  he  did,  on  the  ground  that  the  year  had  run  from 
the  receipt  of  the  premium,  before  the  bringing  of  the  action.  It 
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is  probable  he  would  have  said,  as  the  court  did  in  Scurry  v.  Free- 
man, that  by  deducting  the  premium  from  the  £100,  the  amount 
of  the  loan  became  reduced  to  £97  18s.  only,  and  as  5  per  cent. 
interest  had  been  taken  at  the  end  of  the  6  months,  which  came 
within  the  year,  on  the  £100,  an  interest  which  certainly  exceeded 
the  rate  of  5  per  cent,  on  £97  18s.,  the  action  was  therefore  main- 
tainable. That  Scurry  v.  Freeman  is  in  opposition  to  the  princi- 
ple established  and  recognised  in  all  the  other  cases  on  the  subject, 
is  too  clear  to  admit  of  the  slightest  doubt ;  and  it  appears  to  me 
that  the  latter  cases,  among  other  things,  rather  go  to  establish 
the  principle,  that  but  one  penalty  can  be  incurred  and  recovered 
by  reason  of  the  receipt  of  illegal  interest  on  the  same  contract, 
though  interest,  exceeding  the  rate  prescribed  by  the  statute,  shall 
have  been  received  thereon  more  than  once. 

But  let  the  proper  construction  of  the  English  statute  be  as  it 
may  in  this  respect,  it  seems  to  be  the  only  one  that  our  Act  is 
fairly  susceptible  of.  Our  Act  is  materially  different  in  its  terms 
from  the  English.  The  words  of  our  Act  are  in  effect :  "  If  any 
person  whatsoever  shall  receive  and  take  more  than  £6  per  cent, 
per  annum  on  any  bond  or  contract  made  after  the  passing  of  the 
Act,  the  person  so  offending  shall  forfeit  the  money  and  other 
things  lent."  Now  if  the  language  were  "  every  such  person  as 
often  as  he  shall  so  offend  shall  forfeit  the  value  of  the  money  and 
other  things  lent,"  it  might,  perhaps,  be  argued  with  some  plausi- 
bility, that  the  penalty  was  intended  to  be  inflicted  as  often  as 
there  should  be  a  receipt  by  the  lender  of  interest  exceeding  the 
rate  of  6  per  cent,  per  annum  on  the  same  bond  or  contract,  in 
the  same  manner  as  if  each  receipt  thereof  had  been  on  a  different 
bond  or  contract.  The  language  of  the  Statute  of  Anne  resem- 
bles somewhat  the  language  here  supposed.  The  words  of  it  are, 
"  that  every  person  which  shall,  &c.,  upon  any  contract  to  be 
made,  take,  accept  and  receive,  &c.,  for  the  forbearing  or  giving 
day  of  payment  one  whole  year,  of  and  for  their  money  or  other 
thing,  above  the  sum  of  £5,  for  the  forbearing  of  £100,  for  a  year, 
&c.,  shall  forfeit  and  lose  for  every  such  offence  the  treble  value 
of  the  moneys,  wares,  &c.,  lent."  It  appears  to  me,  therefore, 
under  every  view  that  I  have  been  able  to  take  of  our  Act,  that 
only  one  penalty  can  be  incurred  by  taking  illegal  interest  on  the 
same  bond  or  contract,  and  that  it  is  incurred  by  the  lender  imme- 
diately, by  his  first  taking  thereon  a  premium,  or  premium  and 
interest  added  together,  making  a  sum  for  the  use  of  his  money 
that  shall  exceed  the  rate  of  6  per  cent,  per  annum;  and  unless 
he  be  sued  for  the  penalty  so  incurred  in  a  qui  tarn  action  within 
one  year,  or  by  the  Commonwealth  within  two  years  after  his 
first  receiving  of  such  illegal  interest,  he  is  for  ever  protected 
against  paying  the  penalty  by  the  Limitation  Act  of  1785. 

Nonsuit  taken  off. 


Dec.  1842.]  OF  PENNSYLVANIA.  461 


Morris  against  The  Delaware  and  Schuylkill 

Canal. 

The  Arbitration  Act  of  16th  of  June  1836,  does  not  repeal  the  provisions  of  the 
Act  of  22d  of  March  1817,  by  which  corporations  appellant  are  required  to  give 
bail. 

Under  the  Act  of  22d  of  March  1817,  corporations  appealing  from  an  award 
of  arbitrators  must  give  absolute  bail. 

THIS  was  an  action  of  covenant  brought  by  Richard  Morris  to 
the  use  of  William  Stephens  against  The  President  and  Managers 
and  Company  of  the  Delaware  and  Schuylkill  Canal.  The  cause 
was  arbitrated,  and  an  award  was  rendered  in  favour  of  the  plain- 
tiff, from  which  the  defendants  appealed  without  giving  bail.  A 
rule  to  set  aside  the  appeal,  with  leave  to  take  out  execution,  was 
argued  by 

T.  L  Wharton,  for  the  defendants,  who  referred  to  the  Act  of 
1809,  and  Act  of  20th  of  March  1810,  sect.  11,  14,  (5  Sm.  L.  135) ; 
2  Binn.  264;  5  Ib.  508;  Act  22d  of  March  1817,  sect.  4;  Act 
16th  of  June  1836,  sect.  27. 

St.  George  Campbell,  contra,  referred  to  8  Serg.  fy  Rawle  517 ; 
9  Ib.  227 ;  Acts  22d  of  March  1817  and  16th  of  June  1836. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  provision  in  the  4th  section  of  the  Act  of 
22d  of  March  1817,  that  when  any  corporation  shall  be  sued  and 
shall  appeal  or  take  a  writ  of  error,  the  bail  shall  be  absolute  for 
the  payment  of  debt,  interest  and  costs,  on  affirmance  of  the 
judgment,  has  in  practice  been  considered  as  'extending  to  all 
appeals  by  corporations  of  every  description,  and  there  is  nothing 
in  the  Act  by  which  appeals  from  awards  of  arbitrators  can  be 
excepted.  Indeed  the  5th  section  seems  to  imply  that  all  suits  in 
which  corporations  are  parties  are  on  the  same  footing,  whether 
before  a  magistrate  or  in  court. 

We  see  no  ground  for  holding  that  this  provision  of  the  Act  of 
22d  of  March  1817,  is  repealed  by  the  new  arbitration  Act,  passed 
the  16th  of  June  1836.  There  is  no  repealing  clause  in  the  latter 
Act,  nor  can  it  be  construed  a  constructive  repeal,  since  there  is 
no  provision  in  it  on  the  subject  of  appeals  by  corporations,  and 
therefore  there  is  no  enactment  contrary  to  the  prior  law,  but  both 
may  well  subsist  together. 

Rule  absolute, 
iv.  —  2  o  * 
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Hellings  against  Hamilton. 

In  a  suit  against  one  who  passes  the  note  of  a  broken  bank  fraudulently,  or 
with  a  promise  to  take  it  back  if  found  to  be  uncurrent,  a  demand  on  the  maker 
need  not  be  proved. 

THIS  suit  was  brought  before  a  justice  of  the  peace  of  Bucks 
county  by  John  Hamilton  and  David  Grier,  copartners  under  the 
firm  of  Hamilton  <fc  Grier,  against  Jesse  Hellings,  and  an  appeal 
taken  to  the  Common  Pleas.  It  was  an  action  of  trespass  on  the 
case  to  recover  the  sum  of  $100,  being  the  amount  of  a  bank-note 
given  by  the  defendant  to  the  plaintiffs,  which  the  plaintiffs  alleged 
was  of  no  value  at  the  time  it  was  paid,  and  also  upon  the  express 
promise  of  the  defendant  that  he  would  make  it  good  if  it  was  not 
good. 

The  plaintiffs  proved  by  James  R.  M'Gregor  that  the  note  in 
question  was  for  $100  on  the  City  Trust  and  Banking  Company 
of  New  York,  dated  3d  of  February,  and  payable  3d  of  July  1840, 
and  was  passed  by  the  defendant  to  Grier  for  a  horse  which  he 
had  bought  of  him  about  the  1st  of  March  1840.  On  some  objec- 
tion being  made  by  Grier  to  the  note,  the  defendant  said  if  it  was 
not  good  he  would  make  it  good.  Afterwards  Hamilton  asked 
him  to  change  the  note,  which  he  refused  to  do.  Several  witnesses 
stated  that  the  defendant  had  offered  them  similar  notes  to  the  one 
in  question. 

On  the  part  of  the  defendant,  a  witness  stated  that  he  was  pre- 
sent at  the  time  of  the  transaction,  saw  the  note  handed  by  Grier 
to  M'Gregor,  who  handed  it  back.  The  defendant  said  to  Grier, 
"  If  you  don't  like  the  money,  I  can't  take  the  horse."  Grier  then 
put  the  money  in  his  pocket,  and  the  defendant  took  away  the 
horse.  Another  witness  stated  that  during  a  conversation  about 
the  trial  between  the  county  and  Hellings,  Grier,  on  being  asked 
if  it  was  good  money  the  defendant  had  given  him,  said  he  believed 
it  was,  but  the  bank  failed  some  time  after.  On  being  asked 
if  he  thought  defendant  knew  the  bank  was  about  failing,  he  said 
he  did  not  know ;  that  it  was  a  shame  a  suit  was  commenced  against 
him,  as  he  had  agreed  to  take  the  money  and  let  him  have  the 
horse. 

The  judge  charged  the  jury  as  follows  : 

"  Was  this  a  genuine  note  ?  Was  it  current  at  the  time  ?  The 
rule  is,  that  payment  in  current  bank-notes  discharges  the  debt, 
although  in  consequence  of  the  previous  failure  of  the  bank,  of 
which  both  parties  were  ignorant,  the  notes  were  of  no  value  at 
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the  time  of  payment.  The  result  of  the  rule  is :  Unless  you  are 
satisfied  from  the  evidence  that  the  defendant  knew  the  note  was 
worthless  when  he  passed  it,  the  plaintiff  has  no  right  to  recover ; 
or  unless  the  evidence  satisfies  you  that  the  defendant  did  under- 
take to  make  it  good.  If  he  did,  was  it  returned  in  a  reasonable 
time?  It  was  offered  to  be  returned  before  it  was  due.  The 
defendant  denies  any  knowledge  of  this  note  being  depreciated, 
and  any  undertaking  to  make  it  good.  If  the  defendant's  evidence 
is  believed,  the  plaintiffs  have  no  right  to  complain ;  and  unless  the 
evidence  satisfies  you  that  the  defendant  knew  it  was  valueless,  or 
not  knowing,  undertook  to  make  it  good,  the  verdict  should  be  for 
the  defendant.  The  court  has  instructed  the  jury  fully  that  unless 
they  find  that  the  defendant  did  undertake  to  take  the  money  back 
and  redeem  it,  or  that  he  fraudulently  passed  it  as  good  when  he 
knew  it  to  be  bad,  the  plaintiffs  cannot  recover.  If  they  do  not 
believe  M'Gregor,  we  do  not  see  how  there  can  be  a  recovery, 
unless  the  defendant  fraudulently  passed  it,  as  we  have  before 
stated." 

The  defendant  excepted  to  the  charge,  and  requested  the  in- 
struction of  the  court  on  points  which  the  court  answered  as 
follows : 

1.  "  That  if  the  jury  believe  the  defendant  received  the  money 
in  good  faith,  and  paid  to  Grier  in  good  faith,  the  plaintiff  cannot 
recover,  though  the  money  was  of  no  value  and  worthless  at  the 
time  it  was  paid."     The  court  have  answered  this  substantially 
and  affirmatively  in  the  general  charge. 

2.  "  That  the  plaintiffs  cannot  recover  in  this  suit  because  no 
demand  has  been  proved  to  have  been  made  on  the  drawer,  and 
suit  was  brought  before  this  note  was  due,  even  if  the  jury  believe 
the  defendant  promised  '  to  make  it  good,  if  it  was  not  good,'  there 
being  no  liability  on  defendant  until  demand  had  been  made  on 
the  drawer  after  maturity."     Whether  a  demand  was  made  on 
the  bank  after  maturity,  will  depend  on  how  the  jury  find  the  facts. 
If  the  jury  find  this  note  was  passed  as  a  bank-note,  and  to  be 
redeemed  by  the  defendant  if  it  did  not  pass  current,  then  no  de- 
mand was  necessary.     If  they  find  it  was  passed  as  a  post-note, 
and  the  privilege  was  not  to  redeem  until  after  maturity,  then  a 
demand  was  necessary,  and  the  suit  is  prematurely  brought,  as 
the  note  is  dated  on  the  3d  February,  and  was  not  payable  until 
the  3d  July  following,  and  this  suit  is  brought  in  April. 

3.  "  That  unless  the  jury  believe  the  testimony  of  M'Gregor, 
the  plaintiff's  case  is  without  evidence  to  sustain  it,  and  they 
cannot  recover."     The  court  have  stated  what  the  jury  must  find 
in  their  general  charge  to  enable  the  plaintiff  to  recover. 

Errors  assigned : 

1.  The  court  erred  in  not  answering  the  first  point  submitted 
by  the  defendant  as  fully  as  they  should  have  done. 
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2.  In  not  answering  the  second  proposition  in  the  affirmative, 
and  in  submitting  it  to  the  jury  to  be  governed  by  their  finding 
of  facts. 

3.  In  their  answer  to  the  second  point  submitted  by  the  de- 
fendant. 

4.  Under  the  evidence,  the  defendant  was  under  no  obligation 
"  to  make  the  note  good,"  or  take  it  back,  "  or  redeem  it,"  until  a 
demand  had  been  made  on  the  drawer  after  maturity ;  and  in  their 
answers  to  the  second  point  there  is  error. 

5.  The  court  erred  in  sustaining  the  judgment  of  the  justice,  the 
suit  being  prematurely  brought. 

6.  The  positions  taken  by  the  court  in  their  charge  are  not 
sustained  by  the  evidence. 

Dickerson,  for  plaintiff  in  error.  The  promise  of  the  defendant 
to  make  the  note  good  was  conditional.  A  demand  should  have 
been  made  on  the  drawer  after  maturity.  Even  a  knowledge  of 
the  drawer's  insolvency  does  not  excuse  the  necessity  of  demand 
or  notice.  1  Bayl.  Rep.  53.  The  plaintiffs  had  no  right  to  hold 
the  note  3  months  and  then  ask  payment.  6  Barn.  4*  Cres.  373 ; 
1  Burr.  452. 

Chapman,  contra,  was  stopped  by  the  Court. 

PER  CURIAM. — The  direction  that  the  plaintiffs  were  entitled  to 
recover  if  the  defendant  passed  the  note  to  them  fraudulently,  or 
with  a  promise  to  take  it  up  if  found  to  be  uncurrent,  was  accu- 
rate in  every  respect.  If  there  was  fraud  in  the  transaction,  it 
gave  rise  to  an  instant  cause  of  action ;  and  if  the  note  was  uncur- 
rent, it  was  no  part  of  the  contract  that  its  worthlessness  should 
be  ascertained  by  a  demand  on  the  drawer.  Nor  was  the  judge 
bound  to  put  the  cause  on  the  testimony  of  M'Gregor  separately ; 
for  a  party  has  no  right  to  have  the  evidence  delivered  to  the 
jury  in  parcels,  or  to  split  up  a  single  case  into  several.  The 
resulting  points  of  fact  were  precisely  stated,  and  it  was  for  the 
jury  to  determine  them  on  all  the  evidence,  without  having  it 
stripped  of  the  corroboration  which  the  parts  of  it  might  receive 
from  each  other. 

Judgment  affirmed. 
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Johnson  against  Turner. 

A  condition  in  an  insolvent  bond  that  the  obligor  shall  appear  and  make  appli- 
cation for  the  benefit  of  the  insolvent  laws  at  the  next  term  of  the  court,  is  per- 
formed by  a  discharge  at  an  adjourned  court  between  the  date  of  the  bond  and  the 
time  fixed  in  it  for  his  appearance. 

ERROR  to  the  Common  Pleas  for  the  city  and  county  of  Phila~ 
delphia. 

This  was  an  action  of  debt  on  an  insolvent  bond  brought  by 
Thomas  Johnson  against  Jesse  Turner  before  a  justice  of  the 
peace,  who  gave  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appealed  to  the  Common  Pleas,  who  entered  judgment  for 
the  defendant  on  the  following  case  stated : 

On  the  26th  of  March  1839,  the  defendant  and  one  James  Laws 
executed  a  joint  and  several  bond  to  the  plaintiff  in  the  penal  sum 
of  8150,  the  condition  whereof  was  that  Laws  should  appear  at 
the  next  term  of  the  Court  of  Common  Pleas  of  the  county  of  Phi- 
ladelphia, and  then  and  there  present  his  petition  for  the  benefit 
of  the  insolvent  laws  of  this  Commonwealth,  and  comply  with  all 
the  requisitions  of  the  said  law,  and  abide  all  the  orders  of  the 
said  court  in  that  behalf,  or  in  default  thereof,  and  if  he  should 
fail  in  obtaining  his  discharge  as  an  insolvent  debtor,  that  he 
should  surrender  himself  to  the  jail  of  the  said  county.  Laws 
afterwards  presented  his  petition  to  the  said  court,  and  was  dis- 
charged as  an  insolvent  debtor  at  the  March  term  1839  of  the 
said  court,  but  did  not  present  a  petition  or  obtain  a  discharge  at 
the  June  term  1839  of  that  court,  the  June  term  being  the  next 
term  after  the  execution  of  the  said  bond,  and  did  not  in  default 
thereof  surrender  himself  to  the  jail  of  the  said  county.  No  per- 
sonal notice  of  the  application  of  Laws  for  the  benefit  of  the  insol- 
vent laws  at  the  March  term  1839  was  given  to  the  plaintiff,  but 
public  notice  was  given  in  two  daily  newspapers  according  to  law. 
The  plaintiff  did  not  appear  and  oppose  the  discharge  of  Laws  at 
the  said  March  term  1839,  but  appeared  prepared  to  oppose  his 
discharge  at  the  June  term  1839,  at  which  time  he  first  learned 
that  Laws  had  been  previously  discharged. 

If  the  court  shall  be  of  opinion  upon  the  above  statement  of 
facts  that  the  plaintiff  is  entitled  to  recover,  it  is  agreed  that  judg- 
ment be  entered  for  the  plaintiff  for  the  amount  of  the  alderman's 
judgment,  with  interest  thereon  to  the  date  of  the  judgment  by 
the  court ;  otherwise  judgment  to  be  entered  for  the  defendant. 

It  is  agreed  that  the  plaintiff  may  sue  out  a  writ  of  error  in  the 
iv.  —  59 
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above  case,  it  having  been  the  intention  of  the  parties  that  either 
of  them  should  have  the  right  so  to  do,  and  that  such  agreement 
be  considered  a  part  of  the  case  stated. 

The  error  assigned  was,  that  the  court  gave  judgment  for  the 
defendant  instead  of  the  plaintiff  upon  the  case  stated. 

Brightly,  for  plaintiffs  in  error,  cited  6  Watts  508 ;  4  Watts  69 ; 
3  Yeates  395 ;  4  Yeates  389. 

M'flvaine,  contra,  referred  to  2  Miles  437 ;  2  Mshm.  434 ;  9  Watts 

288. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.— In  M'Clure  v.  Foreman,  (ante  280),  the  insolvent 
debtor  was  bound  by  the  condition  of  a  previous  bond,  to  file  a 
petition  at  a  court  preceding  the  term  to  which  the  process  on 
which  he  had  last  been  arrested  was  returnable,  and  he  therefore 
had  no  choice  but  to  begin  his  proceeding  to  obtain  a  discharge 
before  the  day  prescribed  by  the  condition  of  the  bond  in  suit ;  but 
as  a  second  discharge  from  the  same  debt  would  have  been  nuga- 
tory, it  was  held  that  the  condition  was  substantially  performed 
by  what  was  already  done.  In  the  case  before  us,  the  time  of  the 
application  was  not  a  matter  of  compulsion  but  of  choice;  yet  the 
difference  is  an  unsubstantial  one.  In  the  case  referred  to,  it  was 
held  that  the  condition,  being  prescribed  by  a  remedial  statute, 
was  to  be  as  liberally  construed  in  advancement  of  the  intention 
as  the  statute  itself,  of  which  it  is  a  part,  and  not  with  the  strict- 
ness of  construction  which  is  properly  applicable  to  a  condition  at 
the  common  law,  but  which  would  make  the  proceeding  not  a 
remedy  for  the  debtor's  relief,  but  a  snare.  What  matters  it  then 
that  the  defendant  was  not  compelled  to  apply  at  as  early  a  day 
as  he  did,  seeing  that  the  plaintiff  had  all  the  security  from  his 
bond,  as  well  as  all  the  notice  and  opportunity  to  oppose  the  dis- 
charge which  he  could  have  had  if  the  petition  had  been  filed  at 
the  day.  No  clause  of  the  insolvent  law  forbade  the  debtor  to 
apply  before  it ;  and  it  was  not  the  design  of  the  statute  to  secure 
him  further  by  compelling  the  debtor  to  procure  another  discharge 
for  the  empty  purpose  of  complying  literally  with  the  condition. 
The  case,  therefore,  is  within  the  principle  of  the  case  quoted,  in 
which  it  was  said  that  a  discharge  at  an  adjourned  court  between 
the  arrest  and  the  time  of  appearance,  would  be  held  to  be  an 
equivalent  to  performance.  That  is  exactly  our  case,  and  the 
record  consequently  exhibits  no  error. 

Judgment  affirmed. 
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Ewing  against  Barras. 

A  mechanic's  claim  against  a  building  "  situate  in  Clinton  street  on  the  north 
side  thereof,  and  130  feet  east  of  Eleventh  street,  containing  in  front  on  Clinton 
street  20  feet,"  is  not  inconsistent  with  a  deed  describing  a  building  as  "  situate 
on  the  north  side  of  Clinton  street,  beginning  at  the  distance  of  116  feet  eastward 
from  the  east  side  of  Eleventh  street,  and  containing  in  front  on  Clinton  street  20 
feet." 

Certainty  to  a  common  intent  is  sufficient  in  a  description  of  property  in  a  me- 
chanic's claim. 

Whether  the  descriptions  of  a  building  in  a  deed  and  in  a  mechanic's  claim 
agree,  is  a  question  for  the  jury. 

ERROR  to  the  Common  Pleas  for  the  city  and  county  of  Phi- 
ladelphia. 

This  was  a  scire  facias  on  a  mechanic's  claim,  brought  by 
Jacob  O.  Ewing  against  John  B.  Barras  and  Benton  Costen,  to 
which  the  defendants  pleaded  non  assumpsit,  payment  and  set-off, 
with  leave,  &c.  The  claim  filed  described  the  property  as  "  all 
that  certain  three  story  brick  building,  situate  in  Clinton  street, 
on  the  north  side  thereof,  and  130  feet  east  of  Eleventh  street,  in 
the  city  of  Philadelphia,  containing  in  front  on  said  Clinton  street 
20  feet,  and  having  three  story  back  buildings,  and  the  lot,"  &c. ; 
naming  Barras  as  the  owner  or  reputed  owner,  and  Costen,  the 
architect,  builder,  and  contractor. 

The  plaintiff  gave  in  evidence  a  deed  from  Clement  S.  Miller  to 
Barras  for  "  all  that  certain  brick  messuage,  &c.,  situate  on  the 
north  side  of  Clinton  street,  in  the  city  of  Philadelphia,  beginning 
at  the  distance  of  116  feet  eastward  from  the  east  side  of  Eleventh 
street,  and  containing  in  front  or  breadth  on  said  Clinton  street  20 
feet,"  &c. 

The  plaintiff  asked  thejudge  to  charge  the  jury  that  the  descrip- 
tion in  the  claim  filed  sufficiently  identified  the  premises  described 
in  the  deed :  but  the  judge  charged  that  it  did  not,  and  that  there- 
fore the  plaintiff  had  failed  to  make  out  his  case,  and  could  not 
recover.  The  plaintiff  excepted  to  this  opinion,  and  assigned  it 
for  error,  and  that  the  judge  erred  in  taking  from  the  jury  the 
question  whether  the  claim  filed  sufficiently  identified  the  property 
of  Barras,  the  same  being  a  question  of  fact.  The  jury  found  a 
verdict  for  the  defendants. 

E.  S.  Miller  and  Mallery,  for  plaintiff  in  error, 
Perkins,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  description  of  the  property,  although  not  pre- 
cisely accurate,  is  not  altogether  inconsistent  with  the  deed.  It 
is  described  as  "  all  that  certain  three  story  brick  building,  situate 
in  Clinton  street,  on  the  north  side  thereof,  and  130  feet  east  of 
Eleventh  street."  And  this  corresponds  with  the  deed,  or  at  any 
rate  is  not  in  opposition  to  it ;  for,  by  the  deed,  it  appears  that  the 
lot  on  which  the  building  is  erected,  and  which  is  described  with 
sufficient  particularity,  extends  136  feet  from  Eleventh  street ;  that 
is  to  say,  it  begins  116  feet  from  Eleventh,  and  is  20  feet  in  front. 
But  admitting  that  there  is  a  mistake  in  the  description,  will  every 
mistake  in  filing  the  claim,  however  trivial,  invalidate  the  lien  ? 
We  think  it  will  not,  provided  the  property  is  described  in  such  a 
manner  as  to  its  locality,  size,  and  number  of  stories,  or  in  any 
other  way  as  may  be  sufficient  to  identify  it,  and  of  this  the  jury 
must  judge.  The  claim  must  set  forth  the  locality  of  the  building, 
the  size  and  number  of  the  stories,  or  such  other  matters  of  descrip- 
tion as  shall  be  sufficient  to  identify  the  property.  Act  IQth  June 
1836,  sec.  12.  Accuracy  ought  to  be  carefully  attended  to;  but, 
as  claims  are  frequently  filed  by  the  material  men  themselves,  it 
would  lead  to  injustice  to  hold  that  every  mistake,  however  trifling, 
should  avoid  the  lien.  Only  such  as  are  calculated  to  mislead 
subsequent  purchasers  or  creditors  should  destroy  the  claim.  The 
object  which  the  legislature  has  in  view  is  attained  by  setting 
forth  on  the  record  such  matters  as  will  leave  no  reasonable  room 
to  doubt  the  particular  building  intended  against  which  the  claim 
is  filed.  And  for  this  purpose,  certainty  to  a  common  intent,  is  all 
that  can  be  reasonably  required.  We  must  either  say  that  every 
mistake,  whatever  it  may  be,  is  fatal,  or  we  must  refer  the  question 
of  identity  to  the  jury;  the  latter  is  the  only  safe  rule  that  can  be 
adopted.  It  is  impracticable  for  the  court  to  decide  what  mistakes 
shall,  and  what  shall  not  avoid  the  Hen ;  and  hence  the  propriety 
of  referring  the  description,  under  the  direction  of  the  court,  to 
the  jury,  who,  it  is  presumed,  will  in  all  cases  protect  purchasers 
and  creditors  against  any  losses  which  may  arise  from  a  defect  in 
the  manner  in  which  the  building  and  ground  may  be  described  in 
the  claim  filed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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One  of  two  executors  was  dismissed  for  refusing  to  give  security — the  other 
gave  bond  with  security  in  $5000.  They  afterwards,  in  September  1834,  settled 
a  joint  account,  showing  a  balance  due  them  of  $352.45.  In  January  1838,  the 
acting  executor  filed  an  account  which  was  audited,  and  report  made,  of  $1135.87 
in  his  hands.  In  December  1840,  a  transcript  was  filed  in  the  Common  Pleas. 
Two  of  the  heirs  recovered  judgment  by  scire  facias  on  this  transcript.  To  April 
1841,  a  suit  was  brought  on  the  bond,  and  judgment  recovered.  The  acting  exe- 
cutor then  petitioned  for  a  re-hearing  of  his  accounts,  stating  that  the  credit  of 
$352.45  to  both  executors  was  a  mistake,  and  that  if  the  accounts  were  settled 
separately,  the  balance  then  due  him  was  $1719.76.  Held,  the  original  account 
of  September  1834  was  a'final  account,  and  could  not  be  opened  after  five  years, 
and  after  the  different  proceedings  and  judgments  which  had  taken  place. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Bucks 
county.  The  case  was  argued  by 

J.  Fox,  for  the  appellant. 
Dubois,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — John  and  Charles  Bunting  were  executors  of  Joseph 
Bunting,  and  settled  a  joint  account  on  the  9th  of  September  1834. 
This  would  appear  to  have  been  on  citation;  for,  on  the  29th  of 
April  1834,  John  Bunting  had  been  dismissed  from  being  executor 
on  complaint  duly  made,  and  having  refused  to  give  security.  On 
the  same  29th  of  April  1834,  Charles  Bunting,  in  compliance  with 
the  order  of  the  court,  did  give  security  in  a  bond  with  two  sure- 
ties in  the  sum  of  $5000.  By  the  Act  29th  of  March  1832,  section 
22,  the  Orphans'  Court  have  power,  on  complaint  made,  to  dismiss 
an  executor  wno  refuses  to  give  security,  if  ordered  by  the  court. 
By  the  23d  section,  the  court  shall  order  such  executor  to  pay  over 
uny  money  in  his  hands  to  his  successor,  and  deliver  over  the  goods, 
chattels,  and  estates  in  his  hands.  By  the  24th  section,  the  Orphans' 
Court  have  power  to  compel  obedience  to  such  order  by  attach- 
ment, with  or  without  sequestration,  or  the  successor  may  proceed 
at  law  against  him  and  his  sureties,  if  any  such  there  be,  or  against 
any  other  person  who  may  be  possessed  of  any  goods  or  chattels 
belonging  to  the  estate  of  the  decedent,  or  be  indebted  to  him,  or 
the  remedies  by  execution  and  suit  at  law  may  be  pursued  at  the 
same  time,  if  the  case  require  it,  until  the  end  be  fully  attained. 

It  was,  then,  the  duty  of  Charles  Bunting  to  proceed  imme- 
diately on  the  dismissal  of  John,  and  recover  from  him  any  money 
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or  property  belonging  to  the  estate  of  Joseph  Bunting.  Instead 
of  this,  he  joins  John  in  a  settlement  of  a  joint  account  in  Septem- 
ber 1834.  By  that  account  there  was  a  balance  due  the  executors 
of  8352.45.  Charles,  by  this,  exhibited  to  the  heirs  and  the  court 
what  would  lead  to  a  belief  that  John  was  not  liable  to  the  estate 
for  anything.  In  January  1838,  Charles,  having  sold  the  real 
estate,  exhibited  what  purported  to  be  a  final  account  of  his  admi- 
nistration while  sole  executor.  It  was  referred  to  auditors,  and  a 
report  showing  a  balance  of  $1135.87  in  his  hands.  Charles  had 
given  bond  with  two  sureties  in  the  sum  of  $5000,  that  he  would 
faithfully  perform  the  duties  committed  to  him,  and  pay  over 
moneys  which  had  or  should  come  into  his  hands  according  to  the 
directions  of  the  will,  and  the  order  of  the  court. 

On  the  9th  day  of  December  1840,  a  transcript  of  the  proceed- 
ings in  the  Orphans'  Court  of  the  balance  found  against  Charles 
was  filed  in  the  office  of  the  Prothonotary  of  the  Common  Pleas  of 
Bucks  county.  This,  by  law,  became  a  lien  on  his  real  estate. 
To  April  term  1841,  a  scire  facias  to  revive  this  lien,  and  to  show 
cause  why  execution  should  not  issue,  was  sued  out  by  Moses 
Larue,  guardian  of  some  of  the  children  of  Joseph  Darling.  On 
an  appearance  to  this  suit  it  was  referred  to  arbitrators,  who 
awarded  the  sum  of  $282.65  due  to  those  represented  by  Moses 

Larue.  To term  another  scire  facias  was  sued  out  by  James 

Johnson,  guardian  of  other  children,  against  Charles  Bunting,  and 
a  recovery  by  award  of  arbitrators  for  other  heirs.  On  this 
judgment  a  fieri  facias  issued  against  Charles,  which  was  re- 
turned nulla  bona. 

To  April  term  1841,  a  suit  was  brought  in  the  Common  Pleas 
against  Charles  Bunting,  John  Paxson,  and  John  P.  Hood,  his 
'sureties  on  the  bond  given  as  aforesaid.  This  suit  also  was  arbi- 
trated, and  an  award  given  against  the  defendants  in  favour  of 
the  Commonwealth  for  the  penalty  of  the  bond,  $5000,  and  for  the 
children  $297.  From  this  award  the  defendants  appealed,  and  the 
appeal  is  still  pending  in  the  Common  Pleas  of  Bucks  county. 

After  all  this,  on  the  12th  of  November  1841,  Charles  Bunting, 
(who  in  his  second  account  had  taken  credit  for  $352.45,  the 
balance  on  the  joint  account),  presented  a  petition  to  the  Orphans' 
Court,  stating,  that  both  in  the  account  filed  by  the  petitioner, 
and  in  the  report  of  the  auditor,  there  were  errors  to  a  large 
amount ;  and  it  specified  the  error  to  be  in  this,  that  in  the  first 
and  joint  account  credit  was  given  to  both  executors  jointly  for 
$352.45 ;  whereas,  if  the  accounts  of  the  executors  had  been  settled 
separately,  there  would  have  appeared  a  balance  due  Charles 
Bunting  of  $1719.76,  he  having  at  that  time  paid  out  so  much  of 
his  own  money  for  the  estate ;  and  he  insists  that  the  actual  balance 
due  by  him  is  only  $520.04,  and  prays  the  court  to  grant  him  a 
re-hearing  so  far  as  to  correct  the  alleged  error.  The  Orphans' 
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Court  rejected  his  application,  and  this  is  an  appeal  from  their 
decision. 

It  was  stated,  and  not  denied,  that  John  Bunting  is  now  become 
insolvent.  It  is  also  agreed  that  the  bail  of  Charles  Bunting  shall 
be  considered  as  joining  in  this  application.  I  dismiss  this  by 
saying  we  cannot  alter  the  law.  Bail  are  required  to  make  the 
creditors  and  heirs  safer.  Unless  they  are  to  answer  for  the  default 
of  their  principal,  it  is  worse  than  useless  to  require  bail  and  take 
their  bond. 

I  have  cited  the  Act  of  Assembly  applicable  to  this  case,  and 
stated  the  duty  of  Charles  as  to  what  was  in  the  hands  of  John. 
To  secure  this  was  one  of  his  first  duties ;  instead  of  which,  he 
joins  John  in  putting  on  the  record  of  the  court  a  settlement 
calculated  to  deceive  the  court  and  the  guardians  of  the  minor 
children,  and  which,  if  his  present  statement  is  true,  was  totally 
unjustifiable.  As  the  law  then  was,  an  account  of  an  executor  or 
administrator  after  three  years,  confirmed  and  not  appealed  from, 
was  conclusive  on  all  the  world.  By  a  late  Act  it  is  provided  that 
in  case  of  a  petition  stating  a  specific  sum,  the  Orphans'  Court 
may  open  the  account  so  far  as  to  investigate  that  particular 
matter  at  any  time  within  five  years  after  such  account  has  been 
settled,  with  some  excepted  cases ;  as  where  executors  have  paid 
over  money,  &c.  Now  the  account  settled  in  September  1834, 
by  the  two  executors,  was  a  final  account  as  to  what  was  done 
by  the  two  executors.  That  was  settled  more  than  five  years 
before  this  application;  and,  unless  that  is  opened  and  altered,  the 
last  account  cannot  be  changed.  The  account  settled  by  Charles 
is  not  a  continuation  of  the  account  by  the  two  executors.  He 
acted  under  a  distinct  authority,  as  much  so  as  if  another  person, 
a  stranger,  had  been  appointed  when  John  was  dismissed.  The 
heirs  could  not  in  1841  open  that  first  account  to  charge  Charles 
with  more,  nor  he  to  make  it  less.  But  the  proceedings  since  the 
last  account — the  filing,  the  transcript  on  the  docket  of  the  Com- 
mon Pleas,  the  two  scire  facias  litigated,  reports  unappealed  from, 
and  the  execution  and  return,  and  the  suit,  references  and  report 
against  Charles  and  his  bail,  afford  other  reasons  why  this  matter 
should  not  be  opened  at  this  time. 

Decree  affirmed. 
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Seitzinger  against  Ridgway. 

K  &  S  were  joint  contractors  for  the  purchase  of  lands  called  "  Lee's  lands," 
to  hold  as  tenants  in  common,  and  by  agreement  the  seller  was  to  convey  to  K 
to  hold  an  undivided  moiety  for  himself,  and  the  other  moiety  for  S.  S  agreed 
with  R  that  he  should  have  one-third  of  the  nett  proceeds  or  profits  of  the  said 
lands  (describing  them  as  lying  on  and  about  the  Mine  Hill  in  Schuylkill  county, 
containing  about  1400  acres)  in  consideration  of  his  services  in  their  sale.  About 
three  months  afterwards,  by  another  agreement  between  K  &  R,  K  bound  him- 
self to  convey  to  R,  his  heirs  and  assigns,  the  one-sixth  part  of  a  certain  tract  of 
land,  situate  on  the  waters  of  Mill  Creek,  in  Schuylkill  county,  adjoining  lands 
of  Francis  B.  Nichols,  Kettle  &  Wagner,  Potts  &  Bannan,  and  others,  contain- 
ing by  estimation  1200  acres,  being  the  same  tracts  of  land  which  were  known 
by  the  name  of  Lee's  lands,  to  be  conveyed  to  said  R  when  the  title  to  said  land 
shall  be  arranged  and  settled  agreeably  to  the  understanding  and  agreement  made 
with  S,  and  also  to  account  with  said  R  for  one-third  of  the  nett  profits  of  sale 
of  one  moiety  already  made  to  S  W.  The  original  agreement  with  S  was  in  the 
possession  of  R  when  the  last  agreement  was  made,  and  not  produced  or  shown 
to  K ;  and  there  were  older  claims  to  the  land  by  third  persons  not  settled  or 
arranged. 

Held,  1.  That  the  last  agreement  was  executory  even  if  it  embraced  lands. 

2.  That  in  the  absence  of  evidence  to  show  any  other  agreement  in  writing 
than  the  two  above-mentioned,  the  latter  agreement  must  be  taken  as  referring  to 
the  former,  so  as  to  make  the  former  a  part  of  it,  and  bound  K  only  to  the  extent 
of  the  former  agreement  with  S ;  and  that  R  had  no  right  to  the  lands  themselves 
so  as  to  be  able  to  maintain  partition  or  ejectment,  but  only  an  interest  in  the 
proceeds  after  sales  made. 

3.  It  appearing  that  Lee  had  been  the  owner  of  three  contiguous  tracts  at  or 
near  the  neighbourhood  of  the  above  description,  containing  1200  acres  85  perches, 
that  K  &  S  had  agreed  with  him  for  those  tracts  before  the  first  agreement,  and 
that  he  had  conveyed  them  to  K  just  before  the  last  agreement,  and  that  they 
were  the  only  lands  K  &  S  had  any  right  to  when  they  agreed  with  R,  all  evi- 
dence that  any  other  lands  were  meant  was  irrelevant  and  inadmissible. 

In  a  suit  in  partition,  a  judgment  creditor  of  the  plaintiff  who  swears  that  he 
has  a  slim  chance  of  getting  the  amount  of  his  judgment,  unless  the  plaintiff  can 
establish  his  right  to  the  lands  in  suit,  is  incompetent  to  be  a  witness  for  the 
plaintiff. 

Parol  evidence  to  vary  a  written  agreement  concerning  lands,  or  to  pass  an  in- 
terest in  them  in  fee-simple  without  writing,  is  inadmissible. 

ERROR  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  partition  brought  by  Thomas  S.  Ridgway, 
the  defendant  in  error,  against  Jacob  W.  Seitzinger,  George  D.  B. 
Keim,  Charles  Wetherill,  Samuel  P.  Wetherill,  John  P.  Wetherill, 
William  Wetherill,  and  Rebecca  Gumbes.  The  deaths  of  two  of 
the  defendants  were  afterwards  suggested,  and  others  substituted. 
The  plaintiff  claimed  one-sixth  part  of  1750  acres  of  land,  situate 
in  Norwegian  and  Schuylkill  townships,  Schuylkill  county,  bound- 
ed by  surveys  in  the  name  of  Theophilus  Hughes,  Kettle  &  Wag- 
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ner,  John  Stanly,  the  survey  on  which  the  town  of  St.  Clair  is 
located,  John  Wolf,  Daniel  Jones,  Mary  Davis,  and  others.  The 
defendants  pleaded  non  tenent  insimul. 

The  plaintiff's  claim  was  founded  on  the  following  agreements : 

"  Orwigsburg,  August  16,  1827. 

"Whereas,  George  Keim  and  Jacob  W.  Seitzinger,  both  of 
Reading,  Berks  county,  hath  purchased  a  tract  or  tracts  of  coal 
land,  lying  on  and  about  the  Mine  Hill,  in  Schuylkill  county, 
containing  about  1400  acres.  Now  the  true  intent  of  this  article 
is  to  satisfy  all  whom  it  may  concern,  that  Thomas  S.  Ridgway 
is  to  have  one-third  of  the  nett  proceeds  of  the  aforesaid  lands ; 
that  is  to  say,  one-third  of  profits,  after  deducting  costs  and  in- 
terest upon  said  one-third,  in  consideration  of  his  services  in  sale 
of  said  lands. 

"  JACOB  W.  SEITZINGER." 

"For  a  valuable  consideration  which  I  acknowledge  to  have 
received,  I  hereby  bind  myself,  my  heirs  and  assigns,  to  convey  or 
cause  to  be  conveyed,  by  proper  conveyance,  to  Thomas  S.  Ridg- 
way, of  the  borough  of  Orwigsburg,  or  to  his  heirs  and  assigns,  or 
to  whom  the  said  Thomas  or  his  heirs  may  appoint,  the  undivided 
third  part  of  a  moiety,  being  one-sixth  part  of  the  whole  of  a  cer- 
tain tract  of  land  situate  on  the  waters  of  Mill  Creek,  in  Schuylkill 
county,  adjoining  land  of  Francis  B.  Nichols,  Esq.,  Kettle  &  Wag- 
ner, Potts  &  Bannan,  and  others,  containing  by  estimation  1200 
acres ;  being  the  same  tracts  of  land  which  are  known  by  the  name 
of  Lee's  lands ;  to  be  conveyed  to  said  Ridgway  when  the  title  to 
said  land  shall  be  arranged  and  settled,  agreeably  to  the  under- 
standing and  agreement  made  with  Jacob  W.  Seitzinger.  I  further, 
for  the  consideration  aforesaid,  bind  myself  to  account  with  the 
said  Thomas  S.  Ridgway  for  one-third  part  of  the  nett  profits  or 
proceeds  of  the  sale  of  one  moiety  of  said  lands  to  Samuel  Wetherill, 
after  deducting  the  whole  of  the  purchase  money  paid  for  said  land, 
and  the  expenses,  &c.  in  making  the  sale,  and  completing  the  title 
to  said  property.  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  19th  day  of  December  1827. 

"  GEORGE  D.  B.  KEIM."  [SEAL.] 

The  plaintiff  gave  in  evidence  a  deed  from  Mordecai  Lee  to  G. 
D.  B.  Keim,  dated  15th  of  November  1827,  the  consideration  of 
which  was  $2400,  for  three  tracts  of  land  on  three  warrants  of 
400  acres  each,  the  whole  of  which  was  1200  acres  85  perches. 
They  were  stated  to  be  surveyed,  one  in  the  name  of  George 
Henninger,  on  the  19th  of  November  1793,  and  the  other  two  in 
the  names  of  Susannah  Sillyman  and  Henry  Thiehl  on  the  19th  of 
August  1794 ;  also  a  deed  from  G.  D.  B.  Keim  to  Samuel  Wetherill, 
dated  16th  of  July  1828,  for  the  undivided  half  of  the  tract  described 
in  the  former  deed,  for  the  consideration  of  $10,500,  The  plaintiff 
IV.  —  60  2  p  * 
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also  gave  in  evidence  agreements  and  deeds  between  various  per- 
sons and  John  Bannan,  Esq,  for  lands  lying  south  of  that  described 
in  the  deed  from  Lee  to  Keim,  which  he  alleged  to  be  the  lands 
known  as  Lee's  lands,  and  embraced  within  the  agreements  of  16th 
of  August  and  19th  of  December  1827,  and  a  portion  of  which  he 
sought  to  recover  in  this  action.  They  were  as  follows : 

Article  of  agreement,  20th  of  April  1827,  A.  &  G.  Ebert  with 
John  Bannan,  and  deed,  18th  of  December  1827.  Article  of  agree- 
ment between  David  Shappel  &  John  Bannan,  21st  of  June  1827. 
Article  of  agreement  between  Daniel  Shappel  &  John  Bannan, 
26th  of  September  1827,  and  deed  17th  of  December  1827;  and 
further,  two  deeds  from  John  Bannan  to  G.  D.  B.  Keim  &  Sam- 
uel Wetherill,  dated  19th  of  December  1827.  Deed,  George  Shoe- 
maker to  same,  1st  and  19th  of  "January  1828.  Deed,  Solomon 
Repp  to  same,  12th  of  January  1828.  Deed,  Phineas  Freeman 
to  same,  30th  of  January  1828.  Deed,  Commissioners  of  Schuyl- 
kill  county  to  same,  26th  of  May  1828,  for  1200  acres,  sold  as  the 
property  of  M.  Lee  for  $150.  The  defendants  objected  to  the 
admission  of  all  these  deeds  and  agreements,  except  those  of  16th 
of  August  and  19th  of  December  1827 ;  but  the  court  admitted 
them,  and  the  defendants  excepted. 

The  plaintiff  then  offered  to  prove  by  a  witness  (Lauderbrun) 
that  Keim  &  Seitzinger  had  the  Lee  warrants  located  on  the 
ground  by  the  witness,  in  such  a  manner  as  to  cover  the  new  war- 
rants, which  Ridgway  afterwards  purchased  for  them  at  their  re- 
quest ;  in  order  to  show  that  Keim  &  Seitzinger  had  an  object  in 
employing  the  services  of  Ridgway  to  purchase  in  the  new  titles, 
to  perfect  their  title  to  the  land,  and  to  show  the  consideration  in 
the  article  of  agreement.  The  defendants  objected  to  this  evi- 
dence, on  the  ground  that  the  papers  showed  that  Ridgway  did 
not  purchase  the  title,  but  that  the  deeds  were  made  to  Keim  & 
Wetherill.  The  court  admitted  the  evidence,  and  the  defendants 
excepted. 

The  witness  then  testified  that  some  13  or  16  years  before,  at 
the  instance  of  Keim  &  Seitzinger,  he  went  to  locate  their  sur- 
veys. Seitzinger  forbade  his  locating  them  on  Lee's  lands  survey- 
ed in  the  names  of  Sillyman,  Thiehl  &  Henninger,  and  he  located 
them  south  of  these.  The  Lee  warrants  interfered  with  some  of 
the  new  warrants,  and  these  with  others,  and  it  was  difficult  to 
locate  them.  Seitzinger  called  the  body  of  lands  Lee's  lands. 

The  plaintiff  then  offered  to  prove  by  John  Bannan,  Esq.,  that 
he  conveyed  the  land  mentioned  in  the  deeds,  from  him  already  in 
evidence,  to  Keim  &  Wetherill,  at  the  request  of  Ridgway,  and 
that  Keim  acknowledged  at  the  time  of  receiving  those  convey- 
ances, that  he  held  one-sixth  of  the  whole  land,  the  one-third  of 
one-half  in  trust  for  Ridgway ;  that  Keim  repeatedly  told  the  wit- 
ness that  Wetherill  had  agreed  to  take  surplus  outside  of  the  old 
surveys  on  the  purchase  from  Lee,  at  the  same  rate  that  he  paid 
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for  the  1200  acres;  that  Seitzinger  said  on  one  occasion  in  the 
presence  of  Keim,  that  Ridgway  was  not  to  have  any  of  the  land, 
but  only  the  one-third  of  the  money  after  the  land  was  sold ;  that 
Keim  immediately  denied  that,  and  said  that  he  was  to  have  the 
one-third  of  the  land  which  they  retained.  That  Seitzinger  then 
said  Ridgway  was  not  to  have  any  of  the  surveys  outside  of  the 
old  surveys  purchased  of  Lee ;  that  Keim  denied  that,  and  said 
that  Ridgway  was  to  have  the  one-third  of  the  excess  of  land  out- 
side of  the  old  surveys,  which  they  acquired  by  purchasing  in  the 
new  warrants.  That  Keim  &  Seitzinger  repeatedly  told  him  the 
land  surveyed  on  the  old  warrants  covered  all  the  land  embraced 
by  the  new  warrants.  That  they  always  designated  the  land  co- 
vered by  the  old  and  new  warrants  as  the  Lee  lands.  That  Seit- 
zinger said  his  title  under  the  old  warrants  was  good  enough,  and 
he  did  not  regard  the  new  ones,  but  that  the  purchases  were  made 
by  Keim,  through  Ridgway,  for  the  purpose  of  quieting  and  set- 
tling the  title.  That  the  witness  was  directed  by  Keim  to  make 
the  deed  to  Wetherill  with  him,  as  he  did.  And  that  the  whole 
consideration  in  the  deed  for  $855  was  paid  to  him  by  Wetherill's 
check.  That  previous  to  his  conveyance,  both  Seitzinger  &  Keim 
told  the  witness  that  Lauderbrun  had  located  the  Lee  warrants  on 
his  new  surveys.  That  some  time  after  those  deeds,  they  told 
him  they  knew  that  location  was  erroneous.  That  when  witness 
purchased  these  lands,  he  had  no  knowledge  that  Ridgway  was 
concerned  with  Keim  &  Seitzinger.  That  witness  is  the  son-in- 
law  of  Ridgway,  and  would  not  have  made  the  conveyance,  but 
at  his  solicitation,  and  because  they  said  Ridgway  was  interested 
with  them  in  the  land.  This  was  offered  to  prove  what  was  the 
understanding  between  Seitzinger  and  Ridgway,  and  referred  to 
the  conveyance  of  Keim ;  and  also  to  show  what  land  was  desig- 
nated as  the  Lee  lands  in  the  written  agreements,  and  also  the 
consideration  of  Bannan,  and  the  consideration  for  giving  Ridg- 
way the  one-third  of  the  land.  The  defendants  objected  to  this 
evidence,  but  the  court  admitted  it,  and  the  defendants  excepted. 

The  witness  then  testified  : 

"  I  never  heard  the  body  of  land  in  question  designated  by  any 
other  name  than  the  Lee  lands.  I  have  no  recollection  of  hearing 
Keim  or  Seitzinger  call  them  at  any  particular  time  the  Lee  lands, 
but  in  all  my  communications  with  them,  they  have  been  so  desig- 
nated. The  object  which  Seitzinger  &  Keim  had  in  purchasing 
the  new  warrants,  was  to  perfect  their  title  to  Samuel  Wetherill. 
I  heard  Keim  &  Seitzinger  say  that  Wetherill  had  agreed  to  lake 
the  one-half  of  the  Lee  lands  properly  so  called,  together  with  one- 
half  of  all  such  tracts  as  they  might  purchase  for  the  purpose  of 
perfecting  the  title.  It  was  supposed  in  the  purchase,  that  some 
of  the  tracts  would  extend  beyond  the  Lee  warrants.  Keim  urged 
that  as  a  reason  for  the  purchases ;  he  said  it  would  be  an  advan- 
tage to  him,  Keim,  Seitzinger  &  Ridgway.  At  the  time  he  made 
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these  purchases,  Keim  said  Seitzinger  was  opposed  to  it,  and  dis- 
posed to  battle  it  out,  but  he  thought  it  best  to  purchase,  and  then 
they  would  quiet  the  title,  and  get  the  excess  of  land.  After  these 
purchases  it  was  all  designated  as  the  Lee  land.  Seitzinger  was 
generally  opposed  to  buying  out  the  interfering  claims.  He  said 
the  title  of  Lee  covered  those  new  warrants,  and  Lee's  title  was 
a  good  one.  'It  was  allowed  by  them  that  the  Lee  title  covered 
the  Freeman,  the  Ebert,  Shaffer  and  part  of  the  warrant  which 
Shoemaker  claimed  as  a  part  of  the  Shaffer  tract,  which  belonged 
to  the  Repps.  I  had  purchased  from  Shaffer  and  Ebert ;  at  the 
time  I  did  so  I  had  heard  of  a  claim  set  up  to  these  lands  by  Seit- 
zinger &  Keim.  When  I  purchased  I  knew  nothing  about  Ridg- 
way interfering  in  the  matter.  This  rested  in  that  way,  and  I 
was  about  having  a  survey  of  those  lands,  to  investigate  the  mat- 
ter, and  see  whether  the  claims  of  Keim  &  Seitzinger  were  good 
or  not.  Sometime  during  that  year,  I  was  informed  by  Ridgway 
that  he  was  interested  with  Keim  &  Seitzinger,  and  that  they  were 
desirous  of  purchasing  out  these  conflicting  claims.  I  told  him  if 
such  was  the  fact  I  would  not  interfere  with  him,  and  that  I  would 
sell  them  such  titles  as  I  had  acquired  at  cost.  After  I  agreed  to 
this,  at  the  instance  of  Ridgway,  I  had  frequent  communications 
with  Keim  &  Seitzinger,  and  I  wanted  it  distinctly  understood 
that  Ridgway  should  be  equally  interested  with  them  in  the  land, 
before  I  would  make  any  contract  about  it.  Keim  &  Seitzinger 
came  here.  I  went  to  them  and  stated  that  I  understood  that  such 
was  the  arrangement  between  Ridgway  and  themselves.  They 
both  said  that  was  the  understanding,  and  the  agreement  they  had 
with  Ridgway.  I  told  them  that  my  object  in  calling  was  to  as- 
certain if  that  was  the  agreement ;  and  unless  it  was,  I  would  not 
convey  to  them  those  interfering  claims.  And  in  pursuance  of 
that,  I  proceeded  to  make  the  final  arrangement  with  Ebert  and 
Shappel.  Ebert  consented  to  convey  absolutely,  on  my  giving 
them  the  house  and  lot  I  valued  at  $600,  and  Shappel  consented 
to  take  the  $500.  Keim  agreed  to  furnish  the  money,  to  pay  to 
Shappel  the  $250.  It  was  not  furnished  by  the  time  stipulated, 
but  was  finally  paid  to  me  by  Samuel  Wetherill. 

I  made  the  agreement  between  Keim  and  Ridgway.  That  agree- 
ment was  formed  upon  what  I  understood  to  be  the  agreement 
between  the  parties,  when  I  conversed  with  Keim  &  Seitzinger 
upon  the  subject.  It  was  executed  by  Keim  in  my  office,  in  the 
presence  of  Ridgway.  Wetherill  and  Seitzinger  were  in  the 
county  at  the  time  of  its  execution.  The  agreement  was  prepared 
without  that  interlineation  in  it  by  me.  It  was  read  over  by  my- 
self and  Keim,  and  Keim  suggested  the  propriety  of  having  a  refer- 
ence in  the  agreement  to  Seitzinger.  I  inquired  of  Keim  if  that 
agreement  did  not  contain  the  true  agreement  with  Seitzinger,  him- 
self and  Ridgway.  He  said  that  it  did,  but  he  wanted  a  reference 
to  the  agreement  of  Seitzinger.  He  did  not  want  it  to  appear  that 
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he  made  the  agreement  alone,  without  Seitzinger.  I  referred  to  Mr 
Ridgway,  and  he  said  there  was  no  objection  to  putting  that  in, 
and  I  put  it  in.  At  the  time  this  agreement  was  executed,  it  was 
agreed  by  Seitzinger,  Keim  &  Ridgway  that  they  would  sell  but 
the  one-half  of  the  land.  This  was  not  at  its  execution,  but  prior 
to  that,  it  had  been  so  agreed ;  and  when  it  was  drawn  up,  I  was 
instructed  to  draw  it  in  such  a  way  that  one-sixth  of  the  land  was 
to  be  conveyed  by  Keim  to  Ridgway.  The  reason  why  the  obli- 
gation was  taken  from  Keim,  without  reference  to  Seitzinger,  was, 
it  had  been  previously  agreed  that  all  the  conveyances  should  be 
made  to  Keim ;  he  was  to  have  the  legal  title.  He  was  to  receive 
all  the  money  from  Wetherill,  and  pay  over  to  Seitzinger  and  Ridg- 
way. The  written  agreement  between  Seitzinger  and  Ridgway 
was  not  present.  There  was  no  reference  made  to  it  in  any  way 
at  the  time.  Those  deeds  from  me  to  Keim  were  not  delivered 
till  Keim  executed  this  agreement.  They  were  withheld  till  Keim 
reduced  to  writing  what  I  understood  to  be  the  agreement.  I 
would  never  have  executed  those  conveyances  without  having  an 
understanding  with  Keim,  but  would  have  done  it  without  its  being 
reduced  to  writing.  I  would  not  have  conveyed  to  Keim  for  the 
t  consideration  I  did,  without  Ridgway  was  to  have  the  one-third. 
I  was  paid  by  S.  Wetherill's  check.  After  they  disputed  about 
the  matter,  I  had  very  little  communication  about  it.  I  once  met 
them  in  Reading,  in  Keim's  office.  I  went  there  to  apprise  them 
of  another  claim  set  up  to  another  part  of  the  land.  I  told  them 
all  I  knew  about  it.  They  were  desirous  that  I  should  procure  a 
settlement  of  those  matters ;  I  told  them  I  had  no  objection,  but 
before  I  would  act  they  must  do  justice  to  Ridgway  ;  Keim  said 
that  was  right.  Seitzinger  said  he  cared  nothing  about  it ;  that 
he  had  thrown  the  Lee  lands  out  of  his  book  long  ago.  Keim  said 
if  he  had  he  ought  not  to  prevent  his  friends  from  making  some- 
thing out  of  them.  I  called  upon  Keim  with  conveyances  drawn 
for  him  to  execute,  according  to  this  agreement — that  was  in  his 
house  in  Reading.  That  was  shortly  after  Keim  refused  to  com- 
ply with  the  agreements,  shortly  after  Biddle's  letter.  Keim  refused 
to  execute  them.  He  said  it  was  the  fault  of  Seitzinger.  He  said 
the  matter  ought  to  be  settled. 

I  was  examined  in  the  above  action  of  covenant  against  Keim 
on  the  part  of  the  plaintiff.  I  do  not  know  who  had  the  posses- 
sion of  the  agreement  between  Seitzinger  and  Ridgway,  except 
Ridgway  produced  it.  It  was  in  Ridgway's  handwriting.  I  can- 
not recollect,  but  have  no  doubt  I  saw  it  shortly  after  Biddle's 
letter.  I  cannot  say  that  the  deeds  were  before  or  after  the  action 
of  covenant,  but  presume  before.  I  saw  the  letter  of  Biddle  shortly 
after  it  was  received.  I  have  not  the  slightest  recollection  of 
Keim  asking  for  the  agreement  between  Ridgway  and  Seitzinger 
in  my  office.  I  do  not  recollect  that  at  the  time  of  my  examina- 
tion in  the  covenant  case,  I  said  I  saw  the  agreement,  and 
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said  it  was  called  for.  Ridgvvay  then  lived  in  Orwigsburg.  Seit- 
zinger and  Wetherill  were  at  Kepner's  at  the  time  Keim  executed 
the  agreement  in  my  office.  They  were  not  called  in.  I  kept  the 
agreement  Keim  signed.  I  never  showed  the  agreement  to  Seit- 
zinger or  Wetherill ;  was  never  asked  to.  After  the  agreement 
was  signed,  Ridgway  and  myself  went  round  to  see  Wetherill  and 
Seitzinger,  at  Kepner's.  I  have  judgments  against  Ridgway ; 
they  amount  to  $2500  or  $2600,  without  the  interest.  Ridgway 
has  an  interest  in  a  tract  of  coal  land  on  the  Swatara.  The  house 
in  which  he  resides  at  Pottsville,  there  is  a  mortgage  on  that  for 
82000.  If  Ridgway  cannot  establish  his  claim  to  the  Lee  lands, 
I  think  there  is  a  slim  chance  of  my  getting  my  judgment.  I  never 
received  anything  from  Keim  on  this  business.  I  carried  into  effect 
the  agreement  with  Shappel  and  Ebert  before  Keim  and  Wetherill 
came  up.  The  money  was  paid  to  me  at  that  time  by  Wetherill ; 
the  property  cost  me  less  than  $50 — rented  it  for  $50  per  year.  I 
engaged  to  take  it  back  and  pay  him  the  $600. 

Keim  &  Seitzinger  always  represented  to  me  that  they  had 
located  the  Lee  warrants  on  the  land  I  sold.  I  know  no  other 
reason  why  Wetherill  and  Seitzinger  were  not  called  in,  only  that 
they  did  not  wish  Wetherill  to  know  then  of  their  transaction." 

The  court  were  asked  by  the  defendants  to  reject  this  evidence, 
on  the  ground  that  the  witness,  was  interested,  and  that  the  testi- 
mony was  irrelevant ;  but  they  refused  to  withdraw  the  evidence, 
and  the  defendants  excepted. 

The  plaintiff  also  proved  by  a  witness  that  he  had  possession 
of  the  premises  claimed  in  this  suit ;  that  he  took  out  40  tons  of 
coal  in  the  summer  of  1832  on  the  Ebert  tract,  and  afterwards 
started  a  tunnel.  Afterwards,  the  witness  went  into  possession 
of  the  mine  under  the  plaintiff's  permission,  and  got  a  lease  from 
the  Wetherills,  except  Samuel  P.  Wetherill,  who  offered  to  sign 
a  separate  lease.  Seitzinger  declined  signing  it.  In  the  lease  to 
witness  there  was  a  clause  allowing  him  to  work  "  east  500  feet, 
and  westward  so  far  as  not  to  interfere  with  a  drift  or  tunnel  about 
to  be  put  into  said  vein  by  Ridgway." 

The  plaintiff  read  in  evidence  various  letters  between  the  parties, 
which  were  objected  to,  but  admitted,  and  exception  taken  by  the 
defendants. 

The  defendants  contended  that  the  plaintiff  had  never  been  in 
possession,  and  if  he  had,  he  had  been  ousted.  They  gave  evi- 
dence to  show  that  in  and  after  the  year  1829,  Keim,  Seitzinger 
and  Wetherill  opened  large  veins  of  coal  on  the  land,  leased  it, 
paid  taxes  and  employed  agents  to  superintend  for  them. 

It  also  appeared  that  to  December  term  1829,  Ridgway  brought 
an  action  of  covenant  against  Keim,  on  the  article  of  the  19th  of 
December  1827.  Keim  claimed  a  set-off,  and  a  verdict  was  ren- 
dered for  him  on  the  26th  of  January  1832,  for  $268.43,  which  he 
waived,  and  judgment  was  entered  in  his  favour. 
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It  also  appeared  that  Keim  &  Seitzinger,  prior  to  the  deed  from 
Lee,  had  a  contract  for  the  tracts  embraced  by  the  deed,  and  that 
they  were  the  only  lands  they  had  any  right  to  when  the  respec- 
tive agreements  with  the  plaintiff  were  made.  These  lands  they 
were  to  hold  as  tenants  in  common,  but  the  title  was  to  be  made 
to  Keim,  who  was  to  hold  one  moiety  for  himself  and  the  other 
for  Seitzinger. 

The  defendants  requested  the  instruction  of  the  court  on  several 
points,  which  were  not  brought  up  on  the  paper-book. 

The  court  (Parsons,  President,)  charged  the  jury  as  follows  : 

"  This  is  an  action  of  partition,  brought  to  recover  one  undi- 
vided sixth  part  of  1700  acres  of  lana,  situate  in  Schuylkill  county, 
whicfy  one-sixth  part,  the  plaintiff  alleges  he  holds  as  a  tenant 
in  common  with  the  defendants.  Had  the  plaintiff  resorted  to  an 
action  of  ejectment  instead  of  an  action  of  partition,  one  of  the 
disputed  questions  which  now  arise,  and  must  be  decided  by  the 
jury,  would  not  have  arisen.  But  it  is  the  business  of  a  court 
and  jury  to  decide  the  whole  cause,  and  the  rights  of  the  parties, 
in  whatever  form  they  choose  to  present  them  for  our  considera- 
tion. To  enable  the  plaintiff  to  recover  in  the  action,  he  must 
satisfy  the  court  and  jury  that  he  is  a  tenant  in  common  with  the 
defendants,  or  at  least  with  one  of  them,  of  the  land  mentioned 
and  described  in  his  declaration,  or  some  portion  of  it.  If  it  is 
fully  established  that  there  is  a  tenancy  in  common  between  the 
parties,  then  there  is  such  a  legal  seisin  to  the  land  in  the  plain- 
tiff that  constitutes  a  legal  possession,  if  any  of  the  co-tenants  are 
in  possession,  as  would  cast  the  burthen  of  proof  upon  the  defend- 
ants to  show  that  he  had  been  ousted  from  his  actual  and  legal 
possession.  Although  much  parol  evidence  was  admitted  by  the 
court  during  the  progress  of  the  cause,  which  we  thought  might 
cast  some  light  upon  the  transactions  of  the  parties  and  their 
respective  claims,  yet  in  deciding  the  controversy,  we  think,  from 
a  sense  of  justice  to  the  parties,  it  is  the  duty  of  the  court  in  de- 
ciding one  branch  of  the  cause,  to  withdraw  most  of  it  from  the 
consideration  of  the  jury,  and  place  the  legal  title  of  the  plaintiff 
on  a  question  of  law  arising  from  a  construction  of  the  written 
evidence,  which  the  court  will  give  to  it,  and  leave  but  one  ques- 
tion of  fact  to  the  jury,  as  to  the  right  of  recovery.  This  will 
enable  either  party,  hereafter,  to  review  our  opinion  before  a  higher 
court,  with  the  whole  cause  presented  before  that  tribunal,  and 
relieve  you  from  much  perplexity,  and  many  embarrassments  in 
deciding  certain  questions  of  fact,  which  perhaps  throw  but  little 
light  upon  the  legal  rights  of  the  parties.  In  giving  our  opinion 
upon  the  law,  we  are  not  clear  of  difficulty ;  nor  is  the  mind  free 
from  great  perplexity,  in  forming  what  we  deem  a  correct  conclu- 
sion, upon  the  written  instruments  presented  before  us;  but  we 
shall  give  that  opinion,  which,  upon  reflection,  we  at  present  are 
convinced  was  the  contract  of  the  parties,  and  must  be  the  law 
of  the  case. 
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We  therefore  instruct  you,  that  the  contract  of  the  16th  of 
August  1827  would  not  vest  any  title  in  Ridgway,  but  only  the 
nett  profits  of  sale.  We  are  asked  to  say  that  this  agreement,  and 
the  agreement  dated  the  19th  of  December  1827,  taken  together, 
form  but  one  agreement  and  one  contract.  This  we  cannot  do, 
but  direct  you  that  by  the  agreement  of  the  19th  of  December 
1827,  Keim  covenanted  to  convey  to  Ridgway  the  undivided  sixth 
part  of  the  land  mentioned  in  that  agreement  for  a  valuable  consi- 
deration, which  he  acknowledged  to  have  received.  By  a  fair 
construction  of  this  contract,  we  think  that  Keim  had  received 
the  full  consideration  money  for  the  land,  and  for  that  he  engaged 
to  convey  to  Ridgway  that  portion  of  the  land,  and  to  his  heirs  or 
assigns,  or  to  whom  he  or  his  heirs  should  appoint,  and  by  virtue 
of  it  the  plaintiff  has  an  equitable  interest  in  the  one-sixth  part  of 
the  land  mentioned  in  said  contract.  It  must  also  be  borne  in 
mind  that  the  legal  title  was  in  Keim  of  the  land  of  which  Ridg- 
way was  to  have  a  part.  It  is  contended  by  the  plaintiff  that  there 
is  a  reference  to  the  article  of  the  16th  of  August  1827,  and  that 
the  provisions  of  the  article  with  Seitzinger  must  control  this ;  but 
we  cannot  so  understand  this  agreement  with  Keim.  After  going 
on  and  acknowledging  the  consideration,  agreeing  to  convey  to 
the  plaintiff  and  his  heirs,  and  then  describing  the  land,  and  what 
is  to  be  conveyed,  this  sentence  ends.  A  new  one  is  begun,  and  is 
in  these  words :  "  To  be  conveyed  to  said  Ridgway  when  the  title 
to  said  land  shall  be  arranged  and  settled  agreeably  to  the  under- 
standing and  agreement  made  with  Jacob  W.  Seitzinger."  No 
reference  is  made  to  an  agreement  in  writing,  or  to  the  one  of  the 
16th  of  August  as  distinct  from  any  other,  and  whether  it  was  a 
contract  by  parol  or  in  writing  does  not  appear,  and  it  refers  to 
an  understanding  as  well  as  agreement.  What  I  understand  by 
this  sentence  is,  that  it  refers  to  the  time  when  Keim  is  to  convey, 
and  that  is  when  the  title  is  arranged  and  settled  according  to  the 
understanding  and  agreement  with  Seitzinger.  It  does  not  refer 
to  what  interest  shall  be  conveyed,  but  only  as  to  an  arrangement 
of  titles,  and  the  period  when  Ridgway  is  to  receive  conveyances. 
With  this  view  of  the  agreement  between  the  parties,  the  court 
feel  compelled  to  instruct  you  that  the  plaintiff  has  shown  such  an 
equitable  title  as  will  enable  him  to  sustain  an  action  of  partition, 
unless  there  are  other  facts  and  circumstances  in  the  cause  that 
would  bar  his  recovery. 

There  have  been  certain  points  submitted  to  the  court  by  the 
defendants.  As  to  the  first  point,  the  court  have  in  their  general 
charge  above  and  before  we  received  them  as  reduced  to  writing, 
fully  given  their  opinion  on  that  point,  and  given  their  reasons, 
and  therefore  refuse  to  give  the  instruction  prayed  for,  and  answer 
it  in  the  negative,  with  this  further  direction;  if  the  jury  believe 
the  land  was  wild  and  unoccupied,  and  not  in  the  actual  possession 
and  occupied  when  that  agreement  of  the  19th  of  December  1827, 
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was  made  with  Keim,  it  would  put  the  plaintiff  in  the  constructive 
possession  of  the  land  mentioned  in  it. 

The  law  is  correctly  stated  in  the  2d  and  3d  points,  and  we 
answer  them  in  the  affirmative.  We  cannot  give  the  instruction 
asked  in  the  4th  point ;  but  instruct  you  that  to  enable  the  plaintiff 
to  maintain  an  action  of  partition,  there  must  be  a  unity  of  pos- 
session ;  whether  there  is  such  a  unity  of  possession  is  a  matter  of 
fact  for  the  jury,  and  whether  there  has  been  an  actual  ouster  of 
the  plaintiff  by  the  defendants,  is  a  matter  of  fact  for  the  jury. 
The  law  is  this ;  the  possession  of  one  tenant  in  common  is  the 
possession  of  both,  and  the  taking  of  the  whole  profits  by  one  does 
not  amount  to  an  ouster  of  his  companions.  But  if  one  actually 
ousts  the  other,  or  affords  by  his  acts  sufficient  ground  for  the  jury 
to  presume  an  ouster,  the  one  that  is  ousted  will  be  driven  to  an 
action  of  ejectment.  Whether  Ridgway  has  been  ousted  or  not, 
you  must  determine  from  the  evidence.  In  deciding  this  question, 
you  will  consider  the  whole  evidence  in  the  cause  that  has  even 
the  most  remote  bearing  upon  the  subject.  If  you  should  be  con- 
vinced that  after  the  19th  of  December  1827,  when  this  agreement 
was  entered  into  by  Keim,  Ridgway  was  dispossessed,  and  the 
defendant  had  the  actual  possession  and  held  it  adversely  to  Ridg- 
way and  kept  him  out  of  possession,  and  that  he  was  dispossessed 
when  this  suit  was  brought,  then  this  action  cannot  be  sustained, 
and  the  plaintiff  must  resort  to  his  ejectment.  In  deciding  this 
question,  the  jury  may  call  to  their  attention  the  fact,  that  as  early 
as  1829,  Keim,  Seitzinger  and  Wetherill  opened  large  coal  veins 
on  the  land,  and  leased  it,  paid  the  taxes,  received  all  the  rents 
and  profits.  Also  the  fact,  that  Keim  refused  to  convey  when 
called  upon,  and  denied  that  Ridgway  was  to  have  any  interest  in 
the  land ;  you  will  consider  the  fact  that  these  lands  are  valuable, 
that  Ridgway  lived  near  them,  and  saw  the  defendants  taking  the 
profits,  and  brought  no  action  for  the  rents,  and  also  every  other 
fact  which  goes  to  show  that  the  defendants  denied  Ridgway 's 
right  to  possession,  and  his  acquiescence  in  it.  You  may  also 
consider  the  fact  proved  by  S.  B.  Fisher,  that  Ridgway  went  on 
in  1832,  and  opened  a  drift  for  coal,  and  rented  to  the  witness  and 
plaintiff's  son ;  that  they  worked  it  in  1834.  That  during  the  same 
period  Ridgway  worked  another  drift  on  the  same  tract.  Now, 
if  all  this  was  done  with  the  knowledge  of  the  defendants,  it  is^a 
strong  circnmstance  to  show  that  he  was  in  possession,  and  that 
he  was  not  ousted.  You  will  bear  in  mind  that  the  witness  said 
Ridgway  took  out  40  tons  of  coal.  You  may  also  consider  the 
facts  mentioned  in  the  lease  from  Wetherills  to  Fisher,  they  were 
so  circumscribed  in  their  mining,  as  not  to  interfere  with  a  drift 
about  to  be  put  in  by  Thomas  S.  Ridgway.  This  would  be  evidence 
to  show  that  some  of  the  defendants  knew  of  his  possession  and  his 
mining.  Did  Ridgway  after  this  ever  abandon  his  possession  ? 
Was  he  ever  disturbed  in  his  possession  ?  Did  the  defendant  ever 
iv.— 61  2q 
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bring  an  action  of  trespass  for  these  acts  ?  Was  he  ever  ousted 
after  this  notorious  assertion  of  claim,  before  suit  was  brought  1 
If  he  was  not,  then  he  is  entitled  to  your  verdict  far  the  one-sixth 
part  of  the  land  mentioned  in  the  agreement  of  the  19th  of  Decem- 
ber 1827,  with  Ridgway  and  Keim. 

The  court  decline  giving  the  instruction  asked  for  in  the  5th 
point.  The  bringing  of  the  action  of  covenant  in  1829,  against 
Keim,  would  not  bar  the  present  action ;  but  if  the  jury  should 
believe  that  all  the  facts  stated  in  this  point  exist,  and  are  found 
to  the  satisfaction  of  the  jury,  then  there  would  be  a  bar  to  the 
plaintiff's  right  of  recovery.  Should  the  jury  find  a  verdict  for 
the  plaintiff,  they  must  decide  what  land  mentioned  in  the  plain- 
tiff's declaration  partition  is  to  be  made  of.  From  the  face  of  the 
agreement  of  19th  of  December  1827,  the  land  is  described  as  a 
certain  tract  of  land,  situated  on  the  waters  of  Mill  Creek,  in 
Schuylkill  county,  adjoining  lands  of  Francis  B.  Nichols,  Esq., 
Kettle  &  Wagner,  Pott  &  Bannan,  and  others,  containing  by  esti- 
mation 1200  acres,  being  the  tracts  of  land  which  are  known  by  the 
name  of"  Lee's  lands."  Of  all  the  lands  mentioned  in  that  descrip- 
tion then,  you  can  give  the  one-sixth  part,  whether  it  contains 
more  than  1200  acres  or  less.  It  is  in  evidence  that  all  the  lands 
are  situate  in  this  position,  and  mentioned  in  the  same ;  you  may 
consider  the  whole  contract  that  part  which  was  called  the  "  Lee 
lands."  The  plaintiff  can  only  recover  the  one-sixth  part  of  the 
land  mentioned  in  said  contract ;  you  must  decide  from  the  evidence 
how  much  that  is.  Should  you  find  for  the  plaintiff,  you  will  say 
of  what  land  you  find  the  sixth  part.  If  you  believe  that  the 
plaintiff  has  been  ousted,  he  is  not  entitled  to  recover,  and  your 
verdict  should  be  a  general  one  for  the  defendants." 

The  defendants  excepted  to  the  charge. 

After  the  jury  had  been  out  all  night,  and  returned  in  the  morn- 
ing, and  asked  for  further  instruction,  the  defendants  requested  the 
court  to  charge  the  jury,  that  they  could  not,  in  case  they  found  for 
the  plaintiff,  give  any  portion  of  the  land  which  was  purchased 
after  the  agreement  of  19th  of  December  1827.  By  the  consent 
of  the  plaintiff,  the  court  instructed  the  jury :  "  The  article  of  the 
19th  of  December  1827  cannot  be  extended  so  as  to  embrace  any 
land  except  what  was  owned  by  the  defendants  at  the  time  of  its 
date,  and  mentioned  in  the  same,  and  embraced  in  the  description 
as  set  forth  in  the  article,  connected  with  the  parol  evidence  as  to 
its  true  location,  and  the  quantity  contained  therein.  It  is  called 
in  one  part  of  the  description  "  Lee's  land,"  and  said  by  estima- 
tion to  contain  1200  acres,  and  the  boundaries  are  given.  All  the 
land  thus  bounded  and  thus  described,  and  owned  at  that  time  by 
Keim,  Wetherill  and  Seitzinger,  should  you  find  for  the  plaintiff, 
you  may  give  him  the  one-sixth  part  of." 

The  jury  rendered  the  following  verdict : 

"  We  find  in  favour  of  the  plaintiff,  one-sixth  part  of  the  whole 
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of  the  land,  called  '  Lee's  land,'  bounded  by  lands  of  Francis  B, 
Nichols,  Pott  &  Bannan,  Kettle  &  Wagner,  and  others,  situated 
on  Mill  Creek,  Schuylkill  county,  and  owned  by  G.  D.  B.  Keim, 
on  the  19th  of  December  1827." 

Judgment  was  entered  quod  partitio  fiat,  to  Ridgway  one-sixth, 
and  the  other  parties  their  proportions.  On  this  an  inquisition 
was  had,  setting  out  the  different  purparts,  and  stating  that  after 
consideration  of  the  papers  in  evidence  touching  the  matters  in 
controversy  and  the  identity  of  the  lands  and  premises  described 
in  the  writ,  they  found  they  were  the  same  as  those  generally 
known  as  "  Lee's  land,"  or  "  the  Lee  lands ;"  and  annexing  a 
diagram  for  1444  acres  34  perches  in  one  body,  laying  down  the 
several  purparts  or  divisions,  and  dividing  them  into  four  parcels. 

The  defendants  required  the  jury  of  inquest  to  exclude  from  the 
partition  all  lands  except  such  as  could  be  included  in  the  three 
warrants  of  Henninger,  Sillyman  and  Thiehl,  and  all  lands  the  title 
to  which  was  not  in  Keim  on  the  19th  of  December  1827.  On  the 
return  of  the  inquisition,  judgment  was  given  that  the  partition 
remain  firm  and  stable. 

Errors  assigned : 

1.  In  admitting  the  deeds  and  letters  objected  to  by  the  defend- 
ants, and  referred  to  in  the  several  bills  of  exception  to  the  evi- 
dence. 

2.  In  admitting  the  testimony  of  Lauderbrun. 

3.  In  receiving  the  testimony  of  Bannan,  an  interested  witness, 
and  in  refusing  to  withdraw  his  testimony  from  the  consideration 
of  the  jury. 

4.  In  refusing  to  instruct  the  jury  that  the  agreement  between 
Seitzinger  and  Ridgway,  dated  16th  of  August  1827,  and  the 
agreement  between  Keim  and  Ridgway,  dated  16th  of  December 
1827,  were  to  be  taken  together  and  formed  but  one  agreement 
and  contract. 

5.  In  telling  the  jury  that  the  words  "  agreeably  to  the  under- 
standing and  agreement  with  Jacob  W.  Seitzinger,"  in  the  article 
of  agreement  between  Keim  and  Ridgway,  referred  not  to  the  in- 
terest to  be  conveyed  by  Keim  to  Ridgway,  but  to  the  time  when 
such  interest  was  to  be  conveyed. 

6.  In  charging  that  the  plaintiff  had  shown  such  an  equitable 
title  as  would  enable  him  to  recover  in  an  action  of  partition. 

7.  In  charging  that  they  thought  it  their  duty  to  withdraw  most 
of  the  parol  evidence  from  the  consideration  of  the  jury,  without 
pointing  out  the  part  that  was  withdrawn,  thus  leaving  the  jury 
to  guess  as  to  what  was  to  be  considered. 

8.  In  the  answer  to  the  first  point  submitted  by  the  defendants. 

9.  In  the  answer  to  the  defendants'  fourth  and  fifth  points. 

10.  In  instructing  the  jury  that  by  virtue  of  the  agreement  made 
between  Keim  and  Ridgway,  the  latter  was  put  into  constructive 
possession  of  the  land. 
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11.  In  telling  the  jury  that  it  was  necessary  to  prove  that  the 
plaintiff  had  been  actually  ousted  by  defendants,  or  otherwise  he 
was  entitled  to  a  verdict  in  his  favour. 

12.  In  charging  that  the  jury  might  give  the  plaintiff  the  one- 
sixth  part  of  the  land  thus  bounded  and  described,  and  owned  at 
that  time  by  Seitzinger,  Keim,  and  Ridgway ;  there  being  no  evi- 
dence of  any  agreement  to  convey  land  between  Ridgway  and 
Seitzinger,  or  Ridgway  and  Wetherill. 

13.  The  verdict  is  vague  and  indefinite,  and  does  not  point  out 
to  the  inquest  the  land  to  be  divided  with  sufficient  certainty. 

14.  In  ordering  judgment  to  be  entered,  setting  out  the  several 
purparts  of  defendants,  the  same  purparts  not  having  been  found 
by  the  jury. 

15.  The  inquest  have  included  in  the  partition,  land  which  the 
verdict  excludes,  and  have  excluded  land  which  the  verdict  in- 
cludes. 

16.  The  verdict  does  not  ascertain  the  purparts  of  the  respective 
defendants. 

17.  The  effect  of  the  charge  of  the  court  was  to  withdraw  the 
facts  from  the  jury,  and  induce  them  to  render  a  verdict  for  the 
plaintiff,  though  there  was  no  proof  that  he  had  ever  paid  or  ten- 
dered his  proportion  of  the  cost  of  the  land,  nor  did  the  charge 
leave  any  such  question  for  the  decision  of  the  jury. 

18.  The  charge  of  the  court  authorized  a  verdict  against  the 
defendant  Seitzinger,  on  the  ground  of  an  alleged  alienation  of  his 
land  without  any  writing  signed  by  him,  or  an  authorized  agent 
on  his  behalf. 

19.  As  regards  Seitzinger,  the  charge  of  the  court  dispensed 
with  proof  of  payment,  or  a  tender  by  the  plaintiff  of  the  costs  and 
interest  upon  one-third  of  the  land,  and  compliance  with  the  other 
conditions  of  the  article  of  16th  of  August  1827. 

20.  As  regards  Seitzinger,  the  charge  of  the  court  withdrew 
from  the  jury  all  inquiry  whether  the  conditions  of  the  said  article 
of  agreement  of  16th  of  August  1827  had  been  complied  with,  or 
compliance  therewith  had  been  excused  or  dispensed  with. 

21.  The  court  held  Seitzinger  bound  by  an  alleged  parol  agree- 
ment, never  ratified,  sanctioned,  or  referred  to  in  any  writing 
under  his  hand. 

22.  There  was  no  evidence  against  the  heirs  of  Samuel  Wethe- 
rill to  sustain  the  charge,  verdict,  or  judgment. 

Cadwallader  and  Greenough',  for  the  plaintiffs  in  error,  contend- 
ed that  the  agreement  of  19th  of  December  1827  was  substantially 
to  the  same  effect  as  the  prior  agreement  of  16th  of  August,  and 
gave  the  plaintiff  a  right  only  to  his  share  of  the  profits  of  the 
lands  when  sold,  and  not  any  right  in  the  lands  themselves ;  there- 
fore an  action  of  partition  would  not  lie.  By  the  agreement  of 
August  the  plaintiff  had  Seitzinger's  agreement  for  one-third  of 
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the  nett  proceeds  of  sale ;  by  that  of  December,  the  plaintiff  ob- 
tained no  more  than  Keim's  assent  to  the  same  thing  in  the  same 
terms.  The  reference  in  the  latter  agreement  is  to  the  under- 
standing and  agreement  made  with  Seitzinger  in  writing,  and 
shows  the  meaning  of  the  parties.  Seitzinger  never  agreed  to 
such  a  change  of  the  previous  bargain  as  is  alleged,  even  if  it 
were  made.  Every  writing  of  his  disclaims  it,  and  the  parol 
evidence  is  to  the  same  effect.  Indeed,  his  rights  could  not  be 
bound  except  by  writing.  That  being  the  case,  how  can  any  legal 
effect  be  given  to  it,  according  to  the  plaintiff's  construction  ?  It 
would  make  one  bargain  for  one  tenant  in  common,  and  another 
for  the  other.  The  intention  of  the  parties  is  to  be  gathered  from 
every  part  of  the  instrument ;  attending  circumstances  are  to  be 
considered,  and  the  instrument  reformed  by  the  design  the  parties 
had  in  contemplation.  4  Rawle  435 ;  7  Serg.  4*  Rawle  36 ;  8  East 
89 ;  5  Whart.  64 ;  1  Baldw.  464. 

The  verdict  and  judgment  include  lands  not  within  the  agree- 
ment at  all.  The  lands  mentioned  in  the  writ  and  recovered  lie 
entirely  south  of  those  described  in  the  last  agreement  as  having 
been  sold  to  Wetherill,  which  are  the  three  tracts  conveyed  by 
Lee  to  Keim  on  the  15th  of  November  1827,  joining  lands  of 
Nichols,  Kettle  &  Wagner,  Potts  &  Bannan,  and  others.  These, 
if  any,  are  the  lands  the  plaintiff  was  entitled  to  a  share  of,  and 
are  those  which  were  known  by  the  name  of  Lee's  lands.  They 
had  been  long  before  contracted  for  by  Keim,  whereas  the  lands 
lying  south  were  not  conveyed  till  after  the  agreement  of  August, 
and  most  of  them  not  till  after  the  agreement  of  December  1827. 

Bannan  was  an  incompetent  witness  to  sustain  the  plaintiff's 
recovery.  He  was  a  judgment  creditor  depending  on  the  recovery 
for  payment.  He  stands  in  the  situation  of  a  mortgagee.  A  person 
is  incompetent  wherever  his  interest  may  be  secured  by  a  recovery 
or  a  claim  against  him  thrown  on  another,  or  he  is  wholly  or  par- 
tially relieved  from  a  demand.  3  Rawle  133 ;  3  Serg.  6f  Rawle 
427;  1  Watts  270;  3  Watts  121;  9  Pick.  322;  5  T.  R.  310,  174; 
7  Cow.  360. 

They  further  insisted  on  errors  in  the  declaration,  the  verdict 
the  inquisition  and  judgment  thereon. 

Loeser  and  Scott,  contra.  The  tracts  described  as  those  known 
by  the  name  Lee's  lands  were  not  the  three  warrants  to  Hennin- 
ger,  Sillyman  and  Thiehl,  which  are  of  little  or  no  value.  They 
are  a  body  of  lands,  embracing  several  warrants  obtained  from 
Ebert,  Shappel,  and  others,  by  Ridgway,  through  Bannan,  at  the 
instance  of  Keim  and  Seitzinger,  and  which  they  claimed  and 
went  into  possession  of  under  the  Lee  warrants.  By  that  name 
we  proved  they  were  known,  and  were  those  contemplated  by  the 
parties.  All  the  real  title  to  them  came  from  Bannan,  and  the 

iv.  — 2  Q* 
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consideration  of  the  agreement  was  Bannan's  conveying  these 
titles,  which  he  had  previously  obtained. 

The  agreement  of  December  1827  is  independent  of  that  of 
August.  The  understanding  and  agreement  therein  referred  to  is 
not  Ridgway's  agreement,  but  a  parol  understanding  with  Seitz- 
inger ;  and  if  it  were,  yet  the  agreement  of  December  was  meant 
to  change  the  terms  of  the  previous  one,  and  to  substitute  the 
land  for  the  profits  of  sale.  It  is  sufficiently  distinct  and  explicit. 
The  parties,  land,  adjoiners,  when  title  was  to  be  made,  are  all 
mentioned.  Any  variance  of  a  former  agreement  will  be  presumed 
to  have  arisen  from  a  change  of  intention.  Baldw.  464.  The 
words  arranged  and  settled  refer  to  the  time  when  the  title  should 
be  completed.  Seitzinger's  not  signing  is  unimportant,  as  he  had 
no  legal  title  at  all ;  that  was  in  Keim,  who  was  trustee  for  Seit- 
zinger,  Ridgway  and  himself.  Seitzinger  held  by  parol  agree- 
ment through  Bannan. 

As  to  Bannan's  competency,  he  had  not  a  present  certain  inter- 
est in  the  event  of  the  suit ;  it  was  merely  contingent ;  and  his 
being  a  judgment  creditor  did  not  disqualify  him.  8  Watts  227 ; 
2  Stark.  Ev.  244;  9  Watts  268;  4  Johns.  230;  5  Johns.  158;  5 
Wheat.  420 ;  4  Wend.  292, 356 ;  12  Mass.  20  ;  6  Mass.  497  ;  8  Mass. 
426;  1  T.  R.  163;  2  Rawle  279;  16  Serg.  $  Rawle  193. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Notwithstanding  the  assignment  of  twenty-two 
errors  in  this  case,  it  is  susceptible  of  being  resolved  into  the  fol- 
lowing questions :  First.  Did  the  written  agreement  of  the  16th 
of  August  1827,  between  Jacob  W.  Seitzinger  and  Thomas  S. 
Ridgway,  and  the  written  agreement  of  the  19th  of  December  in 
the  same  year,  between  George  D.  B.  Keim  and  Thomas  S.  Ridg- 
way, vest  such  an  interest  in  Thomas  S.  Ridgway,  the  plaintiff 
below,  to  the  lands  in  question,  or  to  any  part  thereof,  as  will 
enable  him  to  maintain  this  action  ?  Secondly.  What  lands  form- 
ed the  subject-matter  of  and  are  embraced  within  these  agree- 
ments ?  Thirdly.  Was  John  Bannan,  Esq.  a  competent  witness ; 
and  if  he  was,  was  the  main  part  of  his  evidence  competent  ?  It 
is  proper,  however,  to  premise  before  answering  these  questions, 
as  also  to  bear  the  same  in  mind  throughout,  that  Jacob  W.  Seit- 
zinger and  George  D.  B.  Keim  were  joint  contractors  for  the 
original  purchase  of  the  Lee  lands,  that  is,  the  lands  surveyed 
under  the  warrants  in  the  names  respectively  of  George  Henninger, 
Susannah  Sillyman  and  Henry  Thiehl,  which  are  the  only  lands, 
as  will  be  shown  in  the  sequel,  that  are  included  in  the  agreement 
of  the  19th  December  1827,  for  their  own  use,  to  hold  the  same 
as  tenants  in  common,  though  by  an  agreement  between  them  the 
legal  title  thereto  was  to  be  conveyed  by  the  seller  to  George  D. 
B.  Keim  alone,  who  was  to  hold  an  undivided  moiety  thereof  for 
his  own  use,  and  the  remaining  undivided  moiety  for  the  use  of 


Dec.  1842.]  OF  PENNSYLVANIA.  487 

i  , 

[Seitzinger  v.  Ridgway.] 

Jacob  W.  Seitzinger.  Now  as  to  the  agreement  of  Jacob  W. 
Seitzinger  with  Thomas  S.  Ridgway  of  the  16th  of  August  1827, 
it  is  perfectly  clear  that  no  right  whatever  to  the  land,  therein 
mentioned,  is  thereby  vested  in  the  latter ;  neither  does  it  appear 
that  it  was  so  intended ;  on  the  contrary,  it  is  thereby  expressly 
declared  "  that  Thomas  S.  Ridgway  is  to  have  one-third  of  the 
nett  proceeds  of  the  aforesaid  lands,  that  is  to  say,  one-third  of 
profits,  after  deducting  costs  and  interest  upon  the  said  one-third, 
in  consideration  of  his  services  in  the  sale  of  said  lands."  It  is 
evident,  from  the  terms  of  this  agreement,  that  a  sale  of  the  lands 
was  contemplated,  in  which  Thomas  S.  Ridgway  was  to  have  an 
agency,  and  for  his  services  in  effecting  sales  he  was  to  have  a 
certain  proportion  of  the  nett  proceeds  or  profits  arising  there- 
from, and  not  any  interest  or  right  in  the  lands.  Though  the  plain- 
tiff below  gave  this  agreement  in  evidence,  I  do  riot  understand  it 
to  be  relied  on  by  his  counsel  as  constituting  him  a  tenant  in  com- 
mon of  the  lands.  But  the  agreement  of  the  19th  of  December 
1827,  with  George  D.  B.  Keim,  is  urged  as  being  all-sufficient  for 
that  purpose.  This  agreement  it  is  true,  though  in  terms  not  a 
conveyance  of  any  immediate  interest  in  the  lands,  does  contain 
an  engagement  on  the  part  of  George  D.  B.  Keim  seemingly  "  to 
convey  to  Thomas  S.  Ridgway,  his  heirs  or  assigns,  the  undivided 
third  part  of  a  moiety,  being  one-sixth  part  of  the  whole  of  a  cer- 
tain tract  of  land  situate  on  the  waters  of  Mill  creek,  in  Schuyl- 
kill  county,  adjoining  land  of  Francis  B.  Nichols,  Esq.,  Kettle  and 
Wagner,  Potts  and  Bannan  and  others,  containing  by  estimation 
1200.  acres;  being  the  same  tracts  of  land  which  are  known  by  the 
name  of  Lee's  lands ;  to  be  conveyed  to  said  Ridgway,  when  the 
title  to  said  land  shall  be  arranged  and  settled,  agreeably  to  the 
understanding  and  agreement  made  with  Jacob  W.  Seitzinger." 
The  court  below,  however,  in  one  part  of  their  charge  to  the  jury, 
appear  to  consider  this  agreement  not  merely  of  an  executory 
character,  and  as  only  binding  Keim  to  convey  the  one  undivided 
sixth  part  of  the  lands  to  Ridgway  at  a  future  day,  but  as  con- 
veying to  and  vesting  in  him  immediately  a  right  and  title  to  one- 
sixth  of  the  lands,  whereby  if  the  lands  were  not  then  in  the  ac- 
tual possession  and  occupation  of  Keim  and  Seitzinger,  the  con- 
structive possession  thereof  became  eo  instante  vested  in  Ridgway ; 
for  the  court  say  "  if  the  jury  believe  the  land  was  wild  and  unoc- 
cupied, and  not  in  the  actual  possession  of  Keim  and  Seitzinger, 
and  not  occupied  by  them  when  the  agreement  of  the  19th  of  De- 
cember 1827  was  made  with  said  Keim,  it  would  put  the  plaintiff 
(Ridgway)  in  the  constructive  possession  of  the  land  mentioned 
in  it ;"  meaning  such  possession  of  it  as  would  enable  him  to  main- 
tain his  action  for  a  partition  thereof,  unless  he  had  since  been 
actually  ousted  of  it.  In  this  we  think  that  the  court  erred,  for 
according  to  the  terms  of  the  agreement  it  is  manifest  it  was  not 
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intended  to  have  any  such  operation  and  effect  as  the  court  gave 
to  it. 

But  the  great  error  of  the  court  was  in  their  rejecting  the  agree- 
ment of  the  16th  of  August  1827,  made  by  Seitzinger  with  Ridg- 
way, as  being  the  agreement  referred  to  in  the  agreement  of  the 
19th  of  December  following,  made  by  Keim  with  Ridgway,  and 
in  not  considering  the  former  of  these  two  agreements  as  a  part 
of  the  latter ;  but  considering  the  agreement  made  with  Seitzinger 
and  referred  to,  as  an  understanding,  or  one  merely  by  which  the 
title  to  the  lands  was  to  be  arranged  and  settled,  and  that  it  was 
referred  to  only  for  the  purpose  of  showing  or  ascertaining  the 
time  when  Keim  should  convey  one-sixth  of  the  lands  to  Ridgway. 
Though  the  agreement  referred  to  as  made  with  Seitzinger  is  not 
mentioned  as  being  in  writing,  which  the  court  below  seem  to  have 
considered  a  material  circumstance,  and  to  have  laid  some  stress 
on,  yet  it  is  fair  and  right  indeed,  to  presume  that  it  was ;  other- 
wise, the  subject-matter  of  it  being  land,  it  would  be  wholly  in- 
operative and  of  no  avail,  in  passing  an  interest  or  estate  therein, 
under  the  Act  of  Assembly  against  frauds  and  perjuries.  If  the 
agreement  with  Seitzinger,  referred  to  by  Keim  in  his  agreement, 
had  been  merely  verbal,  it  might  have  rendered  Keim's  agreement 
inoperative  under  the  Act  against  frauds,  because  not  reduced  into 
writing  so  as  to  give  it  effect  according  to  the  intention  of  the 
parties,  without  the  introduction  of  parol  evidence  to  show  what 
it  was,  which  could  not  have  been  admitted  for  such  purpose. 
Every  material  part  of  an  agreement  for  the  purchase  or  sale  of 
lands  must  be  put  in  writing  and  signed  by  the  party  passing  the 
right  therein ;  no  part  can  be  supplied  by  parol  evidence ;  other- 
wise no  interest  or  estate  will  pass  or  be  created,  excepting  in 
the  case  of  leases  for  a  term  not  exceeding  three  years.  But  here 
there  was  an  agreement  made  with  Seitzinger,  relating  to  the  same 
lands,  on  the  16th  of  August  preceding  the  date  of  Keim's.  In  the 
absence  of  all  evidence  tending  to  show  the  existence  of  any  other 
agreement  with,  Seitzinger  in  writing,  we  must  take  it  that  the 
agreement  of  the  16th  of  August  1827  is  the  one  referred  to  by 
Keim  in  his  agreement  of  the  19th  of  December  following.  It  is 
not  unreasonable  to  suppose  that  Keim,  at  the  time  of  making  his 
agreement,  was,  at  least,  in  doubt  as  to  the  import  and  tenor  of 
Seitzinger's  agreement,  as  it  was  not  shown  to  him  though  in  the 
possession  of  Ridgway,  but  not  being  willing  to  make  any  agree- 
ment with  Ridgway  that  would  not  be  in  perfect  accordance  with 
Seitzinger's  agreement,  he  therefore  referred  to  the  latter  as  one 
to  which  his  own  must,  in  every  respect,  be  subject.  In  short,  for 
the  purpose  of  making  Seitzinger's  agreement  the  controlling  one, 
and  his  own  subservient  to  it.  Thus  binding  himself  only  to  ob- 
serve and  carry  into  effect  Seitzinger's  agreement,  whatever  it 
might  be.  It  is  obviously  referred  to  as  an  agreement  that  would 
speak  for  itself,  and  therefore,  most  probably,  must  have  been 
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understood  to  be  in  writing,  and  not  one  resting  in  parol  merely, 
that  depended  for  its  establishment  upon  the  proof  of  loose  or  cas- 
ual conversations.  The  very  circumstance  too  of  Keim's  agree- 
ment being  reduced  into  \vriting  tends  to  show  that  the  parties 
were  unwilling  to  let  any  agreement  between  them  relative  to  the 
same  subject  rest  in  parol  without  being  reduced  to  writing.  It 
is  most  likely  that  Ridgway  had  become  dissatisfied  with  his  agree- 
ment made  with  Seitzinger,  which  gave  him  only  a  certain  portion 
of  the  proceeds  or  profits,  which  should  arise  from  sales  of  the 
lands,  as  they  could  be  effected  from  time  to  time,  and  was  desi- 
rous, instead  thereof,  to  obtain  a  right  to  or  interest  in  the  lands 
themselves,  and  finding  that  Keim  was  willing  to  give  him  such 
right  or  interest,  if  consistent  with  the  previous  agreement  which 
he  had  from  Seitzinger  relating  to  the  same  lands,  concluded  to 
take  all  that  Keim  was  willing  to  give  him,  and  take  his  chance 
for  what  he  might  be  able  to  make  out  of  it  afterwards.  This 
inference  seems  naturally  to  arise  from  the  fact  that  Ridgway  was 
in  the  possession  of  Seitzinger's  agreement  at  the  time  he  obtained 
Keim's,  but  did  not  think  it  advisable  to  produce  it  and  show  it 
to  him ;  indeed  it  is  very  probable  that  if  he  had,  no  agreement 
would  have  been  signed  by  Keim,  or  at  most,  not  one  couched  in 
the  same  terms.  The  agreement  therefore  with  Keinl  was,  at 
most,  only  a  covenant  by  him  to  convey  to  Ridgway  one-sixth  of 
the  whole  land,  or  one-third  of  that  which  remained  unsold,  ac- 
cording to  the  understanding  and  agreement  made  with  Jacob  W. 
Seitzinger,  as  soon  as  the  title  to  it  should  be  settled  and  arranged ; 
which  as  it  seems  from  some  of  the  parol  evidence,  was  thought 
to  be  affected,  perhaps  in  part  at  least,  by  older  warrants  and  sur- 
veys than  those  under  which  Lee  held  and  sold  it.  The  agree- 
ment made  with  Seitzinger  is  obviously  referred  to  for  the  purpose 
of  determining  the  nature  and  extent  of  the  interest  that  should 
be  given  or  conveyed  to  Ridgway ;  that  is,  whether  it  should  be  a 
portion  of  the  land  itself,  or  of  the  money  that  should  arise  from 
the  sale  of  it;  and  not  as  the  court  below  supposed,  to  determine 
or  fix  the  time  merely  when  a  conveyance  of  one-third  of  the 
land  remaining  unsold  should  be  made  by  Keim  to  Ridgway.  To 
say  that  Keim  should  convey  to  Ridgway  as  soon  as  the  title  to 
the  land  should  be  settled  and  arranged  agreeably  to  an  understand- 
ing and  agreement  made  with  Seitzinger,  when  no  agreement  in 
relation  to  such  matter  was  shown  to  exist,  and  in  truth  when  from 
the  very  nature  of  the  thing  none  could  well  even  be  imagined  to 
exist,  would  be  unmeaning  and  without  force,  because  the  only 
difficulty  that  was  supposed  to  exist  in  regard  to  the  title  to  the 
land,  if  it  existed  at  all,  was  the  older  claims  of  third  persons,  and 
therefore  could  only  be  removed  or  settled  by  an  understanding 
and  agreement  to  be  made,  not  with  Seitzinger  but  with  those 
third  persons.  We  therefore  consider  the  agreement  of  Keim  as 
a  confirmation  merely  of  the  previous  agreement  made  with  Seit- 
iv.  — 62 
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zinger,  and  as  giving  Ridgway  an  interest  in  the  proceeds  of  the 
lands  after  sales  thereof  shall  be  made,  but  not  as  giving  or  vest- 
ing in  him  any  right  to  the  lands  themselves,  so  as  to  enable  him 
to  maintain  either  an  action  of  partition  or  ejectment  for  them. 

The  second  question  renders  it  necessary  to  inquire  and  ascer- 
tain the  specific  lands  intended  to  be  made  the  subject-matter  of 
the  two  contracts,  and  to  which  the  engagements  therein  contained 
must  be  applied.  The  description  of  the  lands,  as  contained  in 
the  agreement  of  the  16th  of  August  1827,  with  Seitzinger,  is  very 
vague  and  uncertain,  referring  to  nothing  by  which  their  location 
could  be  rendered  certain,  unless  it  be  that  they  are  the  same  lands 
which  George  Keim  and  Jacob  W.  Seitzinger,  of  Reading,  had 
purchased,  lying  on  and  about  the  Mine  Hill,  in  Schuylkill  county, 
containing  about  1400  acres.  But  the  second  agreement  with 
Keim  contains  a  description,  as  to  their  identity  and  location, 
which  would  seem  to  remove  all  doubt  on  the  subject.  For  after 
describing  them  as  a  tract  of  land,  situate  on  the  waters  of  Mill 
creek,  Schuylkill  county,  adjoining  land  of  Francis  B.  Nichols,  Esq., 
Kettle  and  Wagner,  Potts  and  Bannan,  and  others,  containing  by 
estimation  1200  acres,  it  declares  them  to  be  the  same  lands 
known  by  the  name  of  Lee's  lands ;  and  in  the  conclusion  further 
states,  that  one  moiety  thereof  had  been  sold  to  Samuel  Wetherill ; 
for  the  one-third  of  the  nett  profits  or  proceeds  whereof  Keim  binds 
himself  to  account  to  Ridgway,  after  deducting  the  purchase  mo- 
ney paid  for  it  and  the  expenses  attending  the  same.  Now  it 
appears  that  Mordecai  Lee  had  become  the  owner  of  three  con- 
tiguous tracts  of  land  at  or  in  the  neighbourhood  of  the  above 
description,  surveyed  under  three  several  warrants  granted,  one 
to  George  Henninger,  second  to  Susannah  Sillyman,  and  the  third 
to  Henry  Thiehl,  containing  in  all  about  1200  acres  and  85  perches. 
That  Keim  &  Seitzinger  had  agreed  with  Lee  for  the  purchase 
of  these  lands  anterior  to  the  16th  of  August  1827,  when  Seitzinger 
made  his  agreement  in  relation  to  the  profits  to  be  made  by  a  re- 
sale of  the  same,  and  that  on  the  15th  of  November  immediately 
preceding  the  date  of  Keim's  agreement  with  Ridgway,  Lee  and 
his  wife  conveyed  these  lands  to  Keim  as  being  held  under  the 
warrants  mentioned  above  and  included  within  the  surveys  made  in 
pursuance  thereof.  These  facts  being  made  to  appear,  no  doubt 
could  be  entertained  as  to  what  lands  were  meant  by  the  "  Lee's 
lands,"  when  it  was  not  shown  or  pretended  that  Lee  ever  claimed 
any  lands  in  that  section  of  the  country,  other  than  the  three 
tracts  surveyed  under  the  warrants  in  the  names  respectively  of 
Henninger,  Sillyman  &  Thiehl.  It  appeared  also  that  the  lands 
surveyed  under  these  warrants  were  the  only  lands  to  which  Seit- 
zinger &  Keim  had  any  right  and  claim  in  that  part  of  the  coun- 
try at  the  times  of  their  respective  agreements  with  Ridgway ;  so 
that  their  agreements  cannot  well  be  considered  as  applying  to 
and  embracing  any  other  land.  All  the  evidence,  therefore,  given, 
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going  to  show  that  other  lands  than  those  included  within  the  sur- 
veys made  in  pursuance  of  the  three  warrants  were  said  or  repu- 
ted to  be  the  Lee  lands  or  claimed  as  such,  was  irrelevant,  even 
supposing  Ridgway  to  have  had  a  right  to  a  partition  of  the  lands 
mentioned  in  the  two  agreements,  and  calculated  to  mislead  the 
jury  who  tried  the  cause,  and  the  inquest  afterwards  who  aided 
the  sheriff  in  making  the  partition,  and  consequently  ought  not  to 
have  been  received. 

The  next  question  is,  was  Mr  Barman  a  competent  witness  for 
the  plaintiff  below  ?  It  seems  that  he  is  and  was  at  the  time  a 
judgment  creditor  of  the  plaintiff  to  the  amount  of  $2500  or  $2600, 
beside  interest  thereon,  and  that,  according  to  his  testimony,  the 
payment  of  his  judgment  depended  mainly,  if  not  entirely,  upon 
the  plaintiff's  being  able  to  establish  his  right  to  the  land  of  which 
he  claimed  to  have  partition  made  in  this  action.  The  witness, 
therefore,  being  called,  as  such,  to  support  the  right  of  the  plain- 
tiff to  the  land,  was  called  to  give  evidence  in  favour  of  his  own 
interest,  which  was  not  inconsiderable.  But  this  he  could  not  do 
according  to  the  rule  of  law  on  the  subject ;  and  was  therefore 
incompetent  on  account  of  his  interest  in  the  event  of  the  suit. 
We  do  not  mean  to  say  that  in  every  case  where  the  witness  is  a 
judgment  creditor  of  the  plaintiff  in  such  action  as  the  present, 
that  of  itself  is  sufficient  to  render  him  an  incompetent  witness 
for  the  plaintiff,  because  it  may  be,  that  the  plaintiff  has  other 
real  estate  clear  of  all  dispute,  upon  which  the  judgment  is  a  lien, 
of  a  value  greatly  more  than  sufficient,  under  any  circumstances, 
to  make  the  payment  of  the  judgment  perfectly  secure ;  in  such 
case  the  interest  of  the  creditor  would  not  seem  to  be  such  as  to 
exclude  him  from  being  a  witness  for  the  plaintiff;  but  in  a  case 
like  the  present,  where,  as  the  judgment  creditor  himself  testifies, 
there  is  but  "  a  slim  chance  of  his  getting  the  amount  of  his  judg- 
ment, unless  the  plaintiff  can  establish  his  right  to  the  lands  in 
question,"  the  interest  of  the  creditor  is  so  gross  and  palpable  that 
it  is  impossible  to  say  that  he  is  otherwise  than  deeply  interested 
in  the  event  of  the  suit,  and  therefore  incompetent  to  be  a  witness 
for  the  plaintiff.  But  this  is  not  all,  for  a  great  deal  of  his  testi- 
mony was  likewise  incompetent.  In  his  narrative  he  is  permitted 
to  expound  and  explain  the  agreement  of  the  19th  of  December 
1827,  which  he  reduced  to  writing  between  Keim  &  Ridgway, 
which  ought  to  have  been  done  by  the  court  and  not  by  the  wit- 
ness. And  again,  further  to  show  that,  by  mere  verbal  agreements 
between  Keim,  Seitzinger  &  Ridgway,  Ridgway  was  to  have 
not  only  an  interest  in  the  Lee  lands,  those  actually  purchased  by 
Keim  &  Seitzinger,  but  likewise  an  interest  in  additional  lands 
that  should  thereafter  be  purchased ;  and  for  the  purpose  of  giv- 
ing Ridgway,  as  may  be  fairly  inferred,  an  interest  in  those  other 
lands,  after  the  purchase  of  them  by  Keim  &  Seitzinger,  under 
the  agreement  in  writing  with  Keim,  if  possible,  to  prove  that  they 
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were  also  called  the  Lee  lands.  Such  evidence  was  inadmissible, 
in  the  first  instance,  because  it  varied  and  changed  the  written 
agreement  of  the  parties ;  and,  in  the  second  instance,  because  it 
was  an  attempt  to  create  and  pass  an  interest  in  fee-simple  in  lands 
without  writing,  contrary  to  the  Act  against  frauds  and  perjuries. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Olwine's  Appeal. 

The  Act  of  14th  of  April  1828  does  not  authorize  the  Court  of  Common  Pleas 
to  appoint  a  trustee  under  a  will  by  which  the  trust  is  annexed  to  the  office  of  the 
executors;  on  their  decease,  the  trust  must  be  exercised  by  an  administrator  de 
bonis  noii. 

If  such  trustee  commence  proceedings  in  that  character  in  the  Orphans'  Court, 
and  they  are  carried  on  till 'a  decree,  that  court  has  not  jurisdiction  then  to  de- 
cree in  favour  of  such  trustee  as  administrator  de  bonis  non. 

THIS  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
Chester  county. 

In  May  1840,  John  Shafer  presented  a  petition  to  that  court  as 
trustee  of  Jane  Bowen,  formerly  Jane  Rice,  widow  of  Arthur 
Rice,  stating  "  that  Arthur  Rice  died  in  1796,  having  made  his 
last  will  and  testament,  dated  15th  of  April  1796,  duly  proved  on 
the  18th  of  July  in  the  same  year,  whereby  he  directed  his  execu- 
tors, when  his  daughter  Jane  should  arrive  at  the  age  of  21  years, 
to  sell  his  plantation  at  public  sale,  and  after  payment  of  certain 
legacies  therein  mentioned,  to  put  out  the  remainder  of  the  pro- 
ceeds of  said  sale  to  interest  for  the  use  of  his  wife,  during  her 
natural  life,  and  after  her  decease  to  divide  the  same  equally  among 
his  children ;  and  of  his  will  he  appointed  James  Bones  and  John 
Bartholomew  executors,  who  took  upon  themselves  the  execution 
of  the  trust.  That  after  the  arrival  of  the  said  daughter  at  age, 
the  executors,  on  the  6th  of  April  1813,  sold  the  said  real  estate 
and  received  the  proceeds  thereof,  amounting  to  the  sum  of  $5889.59 ; 
and  in  the  year  1814  John  Bartholomew  died,  and  James  Bones 
the  other  executor,  died  since,  and  that  letters  of  administration 
on  the  estate  of  the  latter,  were  duly  granted  to  Anthony  W.  Ol- 
wine  and  Abraham  Olwine;  that  no  account  of  the  trust  has  ever 
been  settled  by  the  executors,  or  either  of  them,  or  by  the  admin- 
istrators of  the  surviving  executor.  Your  petitioner  further  states, 
that  he  is  interested  in  the  execution  of  the  trust,  having  been 
appointed  trustee  of  said  fund  by  the  Court  of  Common  Pleas  of 
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Chester  county,  in  the  room  of  said  James  Bones,  deceased.  He 
therefore  prays  your  Honour  to  award  a  citation  directed  to  the 
said  Anthony  W.  Olwine  and  Abraham  Olwine,  administrators 
of  the  said  James  Bones,  deceased,  commanding  them  to  appear 
at  the  Orphans'  Court  of  said  county,  on  some  day  by  your  Hon- 
our to  be  fixed,  to  answer  the  complaint  aforesaid,  and  to  settle 
the  account  of  the  said  James  Bones,  trustee  as  aforesaid,  or  show 
cause  to  the  contrary." 

A  citation  was  issued,  and  the  administrators  filed  an  account, 
to  which  exceptions  were  taken,  and  it  was  referred  to  auditors 
who  made  a  report.  Exceptions  were  made  also  to  the  report,  and 
after  hearing  a  decree  was  made  by  the  court.  Throughout  these 
proceedings  Shafer  appeared  as  the  trustee  above-mentioned  until 
in  May  1841,  the  court  ordered  certain  amendments  in  the  report, 
by  which  the  balance  of  the  trust  fund  in  the  administrators'  hands 
was  $1702.39;  and  on  the  same  day  decreed  that  the  administra- 
tors should  pay  over  the  same  to  John  Shafer,  administrator  de 
bonis  non  cum  testamento  annexo  of  Arthur  Rice,  deceased. 

Sundry  exceptions  to  the  same  were  taken  in  this  court,  one  of 
which  only  it  is  necessary  to  notice,  viz.,  that  the  Orphans'  Court 
had  no  jurisdiction  or  power  to  make  the  decree  in  the  case. 

Hirst,  for  the  appellant,  referred  to  the  Act  of  29th  of  March 
1832,  sec.  57,  relative  to  Orphans'  Courts,  and  cited  6  Watts  278; 
3  P.  It.  398 ;  4  Whart.  179 ;  9  Watts  252,  300. 

Darlington,  in  support  of  the  jurisdiction  of  the  court  below, 
relied  on  the  Act  of  22d  of  March  1825,  relative  to  trusts,  and  its 
supplement,  passed  on  the  14th  of  April  1828. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  Act  of  22d  of  March  1825,  giving  the  Su- 
preme Court  power  to  appoint  a  trustee  in  consequence  of  the 
death  of  a  prior  trustee,  (extended  to  the  Common  Pleas  by  the 
Act  of  14th  of  April  1828,)  did  not  authorize  the  appointment 
made  by  the  Court  of  Common  Pleas  of  Chester  county  of  John 
Shafer  as  trustee  in  thef  present  case.  By  the  will,  the  trust  for 
the  widow  was  annexed  to  the  office  of  the  executors,  and  on  the 
death  of  both  could  only  be  exercised  by  an  administrator  de  bo- 
nis non. 

The  proceedings  were,  therefore,  instituted  and  carried  on  in 
the  Orphans'  Court  without  jurisdiction.  By  the  57th  section  of 
the  Act  of  29th  of  March  1832,  proceedings  in  the  Orphans'  Court 
to  compel  any  one  amenable  to  its  jurisdiction,  to  appear  and  sub- 
mit to  its  decree,  are  to  be  on  the  petition  of  one  interested.  But 
Shafer,  as  trustee,  had  no  interest  in  the  estate,  or  right  to  demand 
an  account,  or  to  receive  the  proceeds.  It  is  true,  after  the  ac- 

iv.  —  2  R 
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count  and  hearing,  a  decree  was  made  in  favour  of  Shafer  as 
administrator  de  bonis  non  of  Rice,  and  had  the  proceedings  been 
so  instituted  and  carried  on,  all  would  be  right.  But  being  de- 
fective in  their  origin  and  progress,  they  could  not  be  cured  by 
this.  The  court  could  not  make  any  decree  in  a  suit  in  which 
they  had  not  jurisdiction. 

Decree  reversed. 


Brick  against  Coster. 

An  affidavit  of  defence  to  a  bond  given  for  the  purchase  money  of  land  con- 
veyed by  deed  with  general  warranty,  stated  that  adverse  outstanding  claims 
existed  prior  to  the  purchase.  Held  insufficient,  for  not  alleging  that  these  claims 
were  good  or  believed  by  the  defendant  to  be  so. 

The  3d  section  of  the  Act  of  6th  of  April  1833,  releases  land  sold  by  one  of 
the  mining  companies  therein  mentioned,  within  one  year  after  the  passage  of 
the  Act. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, in  which  an  action  of  debt  was  brought  by  John  G.  Cos- 
ter, trustee  for  the  New  York  and  Schuylkill  Coal  Company, 
against  Joseph  M.  Eldridge  and  John  R.  Brick,  on  a  bond  execu- 
ted by  the  defendants  to  the  plaintiff.  The  plaintiff  filed  a  copy 
of  the  bond,  which  was  in  the  penal  sum  of  $2544  to  the  plaintiff, 
as  John  G.  Coster,  of  the  city  and  State  of  New  York,  trustee  for 
the  New  York  and  Schuylkill  Coal  Company,  conditioned  to  pay 
$1272;  one  half  on  the  1st  of  November  1833,  and  the  other  half 
on  the  1st  of  November  1834,  with  interest.  The  bond  was  dated 
on  the  25th  of  April  1833. 

One  of  the  defendants,  Brick,  filed  the  following  affidavit  of 
defence : 

"  That  the  bond  on  which  this  suit  is  brought  was  given  for 
part  of  the  consideration  of  the  purchase  of  a  tract  of  land  in 
Schuylkill  county,  and  State  of  Pennsylvania,  from  the  said  John 
G.  Coster,  trustee  for  the  New  York  and  Schuylkill  Coal  Compa- 
ny. That  the  said  land  was  bought  by  the  said  defendants  at 
public  sale,  at  which  notice  was  given  of  a  claim  under  a  title 
adverse  to  that  of  the  said  trustee,  and  bought  under  an  assurance 
that  the  said  vendors  would  give  a  general  warranty  against  all 
claims,  and  make  a  good  and  sufficient  title,  free  and  clear  of  all 
claims,  before  the  money  for  which  the  said  bond  was  given  should 
be  demanded.  And  this  deponent  further  says,  that  he  hath  not 
paid  any  part  of  said  bond,  either  principal  or  interest ;  nor  hath 
the  same  or  any  part  thereof  been  demanded  of  him,  except  that 
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at  different  times  the  counsel  for  the  plaintiff  would  make  some 
favourable  statement  of  the  clearing  away  of  adverse  claims,  and 
say  that  the  defendants  ought  to  pay  some  money.  And  affirmant 
further  saith,  that  the  said  vendors  accordingly  made  a  deed  of 
conveyance  of  said  land  to  said  defendants,  with  a  general  war- 
ranty therein  contained,  acknowledged  and  recorded  in  Schuylkill 
county  aforesaid,  dated  6th  of  December  1832,  a  copy  of  which 
is  hereto  annexed,  and  the  original  is  in  this  deponent's  possession, 
ready  to  be  produced,  as  this  court  may  direct.  And  affirmant 
further  saith  that  the  said  Coster,  as  trustee  as  aforesaid,  hath 
been,  as  affirmant  hath  been  informed  and  believes,  and  expects 
to  prove,  ever  since  the  said  sale,  concerned  or  engaged  in  the 
prosecution  or  defence  of  the  title  under  which  he  sold  to  the  said 
defendants,  until  some  time  in  the  present  year,  when  he  obtained 
a  nonsuit  in  a  case  of  Hoffman  against  Coster  et  al.,  and  a  judg- 
ment in  his  favour  at  the  last  term  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Runyan  against  Coster  and  another, 
trustees  for  said  Coal  Company.  That  the  said  Coster,  trustee  as 
aforesaid,  as  this  affirmant  has  been  informed  and  believes,  and 
expects  to  prove,  hath,  since  the  date  of  said  bond,  purchased  the 
title  upon  which  the  said  suit  of  Hoffman  against  him  was  found- 
ed, in  and  to  all  the  lands  held  by  said  Coster,  trustee,  or  in  which 
he  was  interested,  except  to  a  tract  sold  by  them  to  a  certain 
Mackey,  and  to  the  tract  sold  to  the  said  defendants  as  aforesaid, 
leaving  the  said  defendants'  land,  which  he  was  bound  to  protect 
and  make  perfect,  exposed  to  the  claims  of  the  said  Hoffman. 
That  this  affirmant  received,  shortly  before  the  commencement  of 
this  suit,  from  the  plaintiff's  attorney,  the  note  of  which  the  fol- 
lowing is  a  copy : 

Dear  sir — I  have  received  positive  instructions  from  Mr  Mer- 
cein  to  proceed  to  the  collection  of  your  bond.  I  will  thank  you 
to  inform  me  whether  it  is  your  determination  to  stand  a  suit. 
The  case  of  Hoffman  v.  Coster  et  al.,  has  been  terminated  by  a 
nonsuit. 

October  21  st,  1840. 

But  this  deponent  is  advised  and  believes,  that  nothing  has  been 
done,  since  the  sale  to  the  defendants  as  aforesaid,  to  confirm  or 
make  valid  the  title  which  the  vendor  then  had ;  and  this  deponent 
is  advised  and  believes,  that  there  is  reason  to  apprehend  that 
there  are  other  outstanding  claims  under  adverse  titles  existing 
prior  to  the  purchase  by  defendants  as  aforesaid,  which  go  for  the 
whole  land  sold  to  defendants  as  aforesaid,  and  in  particular  among 
others  a  claim  by  the  feoffees  of  John  Pott  to  the  land  conveyed 
to  the  defendants  as  aforesaid,  for  which  defendant  is  informed 
and  believes,  a  suit  has  been  brought  by  them  in  Schuylkill  coun- 
ty, which  is  yet  pending  and  undetermined.  And  this  deponent 
has  been  informed  and  believes,  that  the  said  Coal  Company  is 
either  dissolved  or  about  being  dissolved,  without  leaving  assets 
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to  satisfy  any  claim  which  defendants  might  have  on  said  war- 
ranty ;  and  that  the  affairs  of  the  said  company  are  now  in  a  very 
involved  condition,  and,  as  he  understands  and  believes,  sales  of 
the  stock  of  said  company,  lately  made  in  New  York,  were  for 
$3  per  share,  the  par  value  of  said  shares  being  $50  each." 

There  was  annexed  to  the  affidavit  a  copy  of  the  deed,  made 
6th  of  December  1832,  between  John  G.  Coster,  of  the  city  of 
New  York.,  trustee  for  the  New  York  and  Schuylkill  Coal  Com- 
pany, of  the  first  part,  the  corporation  in  the  State  of  New  York 
known  by  the  name,  style  and  title  of  the  New  York  and  Schuyl- 
kill Coal  Company,  of  the  second  part,  and  the  defendants  of  the 
third  part.  It  recited  that  "  whereas  Thomas  Morris,  James  Hall, 
Jacob  Houseman,  Samuel  C.  Jaques  and  John  C.  Hamilton,  trus- 
tees, &c.,  by  indenture  dated  the  9th  of  June  1827,  recorded  in 
the  office  for  recording  of  deeds,  &c.,  in  and  for  the  county  of 
Schuylkill,  in  the  State  of  Pennsylvania,  in  deed-book  No.  5,  page 
481,  did  grant  and  convey  unto  John  G.  Coster,  party  hereto, 
John  Hone,  Augustine  H.  Lawrence,  Henry  M.  Van  Solinger  and 
Moses  Jaques,  their  heirs  and  assigns,  inter  alia,  the  tract  of  land 
hereinafter  described,  and  conveyed  with  the  appurtenances,  to 
hold  the  same  in  trust ;  among  other  things,  that  the  said  John  G. 
Coster,  John  Hone,  Augustine  H.  Lawrence,  Henry  M.  Van  Sol- 
inger and  Moses  Jaques",  or  a  majority  of  them,  or  of  the  survi- 
vors of  them,  whenever  requested  so  to  do  in  writing  under  the 
corporate  seal  of  the  said  company,  duly  affixed  by  the  order  of 
the  said  company,  should  convey  the  lands  and  premises  in  and 
by  the  said  indenture  described  and  conveyed  to  such  persons,  and 
to  such  uses,  and  in  such  manner,  as  a  majority  of  the  stockhold- 
ers or  directors  of  the  said  company,  in  virtue  of  their  charter, 
should  prescribe.  And  whereas  the  said  John  Hone,  Henry  M. 
Van  Solinger  and  Moses  Jaques,  who  survived  the  said  Augustine 
H.  Lawrence,  by  indenture  dated  the  28th  of  April  1830,  pursu- 
ant to  an  order  of  the  directors  of  the  said  company,  passed  at  a 
legal  meeting  held  on  the  day  of  the  date  of  the  indenture  now 
reciting,  and  signified  in  writing  under  their  corporate  seal  duly 
attested  and  affixed  by  order  of  the  said  directors,  did  grant,  re- 
lease and  convey  all  the  said  lands  and  premises  to  the  said  John 
G.  Coster,  his  heirs  and  assigns,  upon  trust,  nevertheless,  for  the 
same  uses,  intents  and  purposes  as  are  mentioned,  expressed,  lim- 
ited and  declared  in  the  first  above  recited  indenture  concerning 
the  said  lands  and  premises.  And  whereas,  by  the  order  of  the 
directors  of  the  said  the  New  York  and  Schuylkill  Coal  Compa- 
ny, passed  at  a  legal  meeting  held  on  the  day  of  the  date  of  these 
presents,  and  now  signified  to  the  said  John  G.  Coster  under  the 
corporate  seal  of  the  said  company  duly  attested  and  affixed,  re- 
quiring him  so  to  do,  he,  the  said  John  G.  Coster,  hath  bargained 
and  sold  the  tract  of  land  hereinafter  described,  and  conveyed 
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unto  the  said  Joseph  M.  Eldridge  and  John  R.  Brick,  in  fee-sim- 
ple, for  the  consideration  hereinafter  mentioned.  Now  this  inden- 
ture witnesseth,  that  in  consideration  of  the  premises,  and  of  the 
sum  of  $1696,  lawful  money,  to  him  in  hand  paid  by  the  said  Jo- 
seph M.  Eldridge  and  John  R.  Brick,  at  the  time  of  the  execution 
hereof,  the  receipt  whereof  is  hereby  acknowledged,  he,  the  said 
John  G.  Coster,  trustee  aforesaid,  hath  granted,  bargained,  sold, 
released  and  confirmed,  and  by  these  presents,  by  the  order  of  the 
said  directors  of  the  said  company,  signified  by  their  being  a  party 
hereto  and  sealing  these  presents,  doth  grant,  bargain,  sell,  release 
and  confirm  unto  the  said  Joseph  M.  Eldridge  and  John  R.  Brick, 
their  heirs  and  assigns,  as  tenants  in  common,  a  certain  tract  of 
land,  situate  in  Barry  or  Norwegian  township,  Schuylkill  county, 
and  State  of  Pennsylvania,  beginning,  &c.,  containing  424  acres  84 
perches  and  allowance,  &c.,  which  said  tract  of  land  was  survey- 
ed in  pursuance  of  a  warrant  dated  the  18th  of  November  1793, 
granted  to  the  said  Catharine  Groh,  whose  right  in  and  to  said 
tract,  by  virtue  of  sundry  conveyances  and  other  assurances  in 
law,  became  vested  in  the  said  John  G.  Coster,  in  trust,  for  the 
uses  and  purposes  specified  in  the  aforesaid  deed  of  conveyance 
from  John  Hone  and  others  to  the  said  John  G.  Coster,  (and  which 
tract  of  land  the  Commonwealth  of  Pennsylvania,  by  patent  darted 
the  5th  of  May  1830,  enrolled  in  patent-book  H,  vol.  28,  page  257, 
granted  to  the  said  John  G.  Coster,  his  heirs  and  assigns  for  ever, 
in  trust  as  aforesaid),  together  with  all  and  singular  the  improve- 
ments, &c.,  to  have  and  to  hold  the  said  tract  of  land  above  de- 
scribed, hereditaments  and  premises,  hereby  granted  and  convey- 
ed, or  mentioned  and  intended  so  to  be,  with  the  appurtenances, 
unto  the  said  Joseph  M.  Eldridge  and  John  R.  Brick,  their  heirs 
and  assigns  for  ever,  in  equal  moieties  as  tenants  in  common,  and 
not  as  joint  tenants.  And  the  said  John  G.  Coster  for  himself, 
his  heirs,  executors  and  administrators,  doth  hereby  covenant,  pro- 
mise and  agree  to  and  with  the  said  Joseph  M.  Eldridge  and  John 
R.  Brick,  their  heirs  and  assigns,  in  mariner  following,  to  say: 
that  he,  the  said  John  G.  Coster,  hath  not  at  any  time  heretofore 
made,  done  or  committed,  any  act,  matter  or  thing  whatsoever, 
whereby  the  premises  above  described,  or  any  part  thereof,  are, 
is,  shall  or  may  be  impeached,  charged  or  encumbered  in  title, 
charge,  estate  or  otherwise.  And  lastly,  the  New  York  and 
Schuylkill  Coal  Company,  for  themselves  and  their  successors,  do 
hereby  covenant,  promise  and  agree  to  and  with  the  said  Joseph 
M.  Eldridge  and  John  R.  Brick,  their  heirs  and  assigns,  in  man- 
ner following,  to  say :  That  they  the  said  the  New  York  and 
Schuylkill  Coal  Company,  and  their  successors,  all  the  said  tract 
of  land  above  granted  and  conveyed,  or  mentioned  and  intended 
so  to  be,  with  the  appurtenances,  unto  the  said  Joseph  M.  El- 
dridge and  John  R.  Brick,  their  heirs  and  assigns,  as  tenants  in 
iv.  — 63  2R* 
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common,  against  all  person  and  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same,  or  any  part  or  parcel  thereof,  shall 
and  will  warrant  and  for  ever  defend. 

In  witness  whereof,  the  said  John  G.  Coster  hath  hereunto  set 
his  hand  and  seal,  and  the  New  York  and  Schuylkill  Coal  Com- 
pany aforesaid  have  caused  their  corporate  seal  to  be  affixed  to 
these  presents,  the  day  and  year  first  above  written. 
JOHN  G.  COSTER,  [SEAL.] 

JOHN  G.  COSTER,  President.  (  Corporate  ) 

THOS.  B.  MERCEIN,  Vice  Pres't.    (      SEAL.       ) 
Sealed  and  delivered,  &c. 

The  court  entered  judgment  for  the  plaintiff  for  want  of  a  suffi- 
cient affidavit  of  defence. 
Errors  assigned : 
The  court  erred  in  giving  judgment  for  the  plaintiff: 

1.  Because  the  affidavit  of  defence  disclosed  a  full  defence  to 
the  plaintiff's  claim. 

2.  Because  the  affidavit  stated  that  the  bond,  on  which  the  ac- 
tion was  brought,  was  given  for  the  purchase  money  of  a  tract  of 
land  in  Pennsylvania,  held  by  the  plaintiff  in  trust  for  a  foreign 
corporation,  and  conveyed  by  him  to  defendants. 

3.  Because  the  plaintiff  had  not,  at  the  time  he  sold  the  said 
land  to  defendants,  a  valid  title  to  the  same. 

4.  Because  the  plaintiff  has  never  made  to  the  defendants  a  good 
and  sufficient  title  to  the  said  land. 

5.  Because  the  only  title  made  by  the  plaintiff,  and  now  in  the 
defendants,  is  one  at  any  time  defeasible  by  the  State. 

6.  Because  it  was  agreed  at  the  sale  that  the  plaintiff  would 
make  a  good  and  sufficient  title  to  the  said  land,  free  and  clear  of 
all  claims,  before  the  money  for  which  the  said  bond  was  given 
should  be  demanded. 

7.  Because  the  plaintiff  has  settled  and  purchased  certain  out- 
standing titles  or  claims  on  adverse  titles  affecting  other  portions 
of  the  land  in  question,  without  including  the  said  claims  or  titles 
so  far  as  regards  the  lands  sold  by  him  to  defendants. 

8.  Because  one  or  more  suits  are  now  pending  on  adverse  titles 
to  that  conveyed  to  defendants  as  aforesaid,  which  equally  affect 
the  land  sold  to  defendants  as  aforesaid. 

Markland  and  Broom,  for  the  plaintiff  in  error,  contended  that 
the  court  erred  in  entering  judgment,  there  being  a  sufficient  de- 
fence set  forth  in  the  affidavit  and  deed  to  entitle  the  defendant  to 
go  to  a  trial.  It  was  sufficiently  shown  that  the  plaintiff's  title  to 
the  land  conveyed  was  defective,  inasmuch  as  it  was  held  by  him 
as  trustee  for  a  foreign  corporation,  who  cannot  hold  lands  in  Penn- 
sylvania ;  but  they  may  at  any  period  of  time  be  seized  by  the 
State  and  escheated  for  their  use.  5  Binn.  365 ;  8  Serg.  Sf  Rawle 
178;  1  Serg.  $  Rawle  438;  5  Serg.  <$•  Rawle  201 ;  7  Serg.  fy 
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Rawle  51 ;  3  T.  R.  450.  And  that  either  in  their  own  hands 
or  of  a  trustee  for  their  use,  or  in  the  hands  of  a  purchaser 
from  them,  as  was  held  with  respect  to  these  lands  in  14  Pet.  130. 
The  Act  of  6th  of  April  1833,  (Pamph.  L.  167),  declares  this  to 
be  the  law  of  Pennsylvania  in  conformity  with  the  rule  at  com- 
mon law. 

Budd,  contra,  was  stopped  by  the  court  after  referring  to  1  Watts 
fy  Serg.  83,  443 ;  9  Serg.  fy  Rawle  78 ;  6  Binn.  103. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  being  an  action  of  debt  upon  a  bond,  the 
plaintiff,  unless  the  defendant  filed  a  sufficient  affidavit  or  affirma- 
tion of  a  defence,  stating  the  nature  of  it,  according  to  the  Act  of 
Assembly  passed  in  this  behalf,  by  a  given  day,  became  entitled 
to  have  a  judgment  for  the  amount  of  the  bond.  The  defendant 
made  and  filed  an  affirmation  of  defence  within  the  time  prescribed 
by  the  Act  of  Assembly,  but  the  counsel  for  the  plaintiff  conceiv- 
ing the  defence  therein  stated  to  be  insufficient,  moved  the  court 
below  for  judgment  in  his  favour,  and  accordingly  obtained  it. 
The  only  question  raised  in  the  case,  is  as  to  the  sufficiency  of  the 
defence  set  forth  in  the  affirmation.  If  insufficient,  the  court  acted 
rightly  in  rendering  judgment  for  the  amount  of  the  bond  in 
favour  of  the  plaintiff;  but  if  sufficient,  and  the  plaintiff  denied 
the  facts  upon  which  the  defendant  rested  his  defence,  the  cause 
ought  to  have  been  tried  by  the  intervention  of  a  jury. 

The  affirmation  of  defence  shows  that  the  bond  in  suit  was  given 
to  Coster,  the  plaintiff,  in  trust  for  the  New  York  and  Schuylkill 
Coal  Company,  incorporated  under  the  authority  of  the  State  of 
New  York,  to  secure  the  payment  of  the  purchase  money  of  a 
tract  of  land  situate  within  Schuylkill  county  of  this  State,  sold 
and  conveyed  by  the  said  company  to  the  defendants  named  in 
the  writ.  That  the  land  was  purchased  under  an  assurance  that 
the  vendors  would  give  a  general  warranty  against  all  claims,  and 
make  a  good  and  sufficient  title,  free  and  clear  of  all  claims,  before 
the  money  for  which  the  bond  was  given  should  be  demanded. 
That  a  deed  of  conveyance,  with  a  covenant  for  a  general  war- 
ranty of  the  title  to  the  land,  was  made  by  the  company  to  the 
defendants.  That  although  such  a  deed  of  conveyance  has  been 
made,  yet  the  defendants  had  reason  to  believe  that  there  were 
adverse  claims  outstanding  to  the  land,  which  existed  anterior  to 
their  purchase  of  it,  which  had  not  been  extinguished  by  the  com- 
pany. Now  the  effect  of  the  covenant  of  general  warranty  of 
title  contained  in  the  deed,  rs  only  to  bind  the  company  to  warrant 
and  defend  against  legal  and  rightful  claims  made  adversely  to 
the  land,  and  not  against  such  as  are  invalid  and  cannot  be  made 
to  affect  the  right  and  title  acquired  by  the  defendants  under  the 
deed  made  to  them  by  the  company.  Neither  is  there  anything 
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else  set  forth  in  the  affirmation  of  defence  which  would  bind  the 
company  beyond  this.  But  the  affirmation  of  defence  does  not 
contain  an  allegation  that  any  of  the  outstanding  adverse  claims 
mentioned  therein  to  the  land  is  good,  or  believed  by  the  affirmant 
to  be  so.  To  make  adverse  claims  to  the  land  a  defence  against 
the  payment  of  the  purchase  money,  without  an  allegation  of  their 
being  valid,  or,  at  least,  believed  to  be  so,  and  that  the  defendant 
believes  that  he  will  be  able  to  prove  the  same  on  trial  of  the 
cause,  might  be  in  effect  to  prevent  the  company  from  ever  reco- 
vering the  purchase  money,  however  good  and  valid  the  title  might 
be,  which  they  had  passed  to  the  defendants,  because  adverse, 
invalid  claims  might  be  kept  on  foot  to  the  end  of  time. 

But  it  is  objected  that  no  title  whatever  for  the  land  passed  from 
the  company  to  the  defendants,  because  by  the  laws  of  this  State 
the  company,  being  incorporated  under  the  authority  of  another 
State,  were  incapable  of  holding  the  land  and  transmitting  the 
title  received  by  them  from  their  vendor  to  the  defendants ;  that 
the  title  which  their  vendor  had  to  the  land,  vested  immediately 
upon  their  purchase  of  it  in  the  Commonwealth  by  escheat.  The 
second  section,  however,  of  the  Act  of  Assembly  of  the  6th  of 
April  1833,  entitled  "  an  Act  relating  to  the  escheat  of  lands  held 
by  corporations  without  the  license  of  the  Commonwealth," 
(Pamph.  L.  168),  appears  to  be  a  sufficient  answer  to  this  objec- 
tion. By  this  section,  it  is  enacted,  "  that  if  the  said  associations 
(among  the  number  of  which  associations  it  is  said  the  company 
in  this  case  was  included),  now  engaged  in  mining,  shall  discon- 
tinue all  their  operations,  under  their  several  Acts  of  incorpora- 
tion, within  one  year,  then,  and  in  that  case,  the  Commonwealth 
does  hereby  release  to  the  individuals  composing  said  associations, 
according  to  their  respective  interests,  all  the  right,  title  and  inter- 
est which  the  Commonwealth  has  acquired  to  the  real  estate  qf 
said  associations  respectively,  in  pursuance  of  the  laws  and  statutes 
relating  to  mortmain."  It  would  seem  that  the  company  must  have 
ceased  their  operations  of  mining  upon  the  land  within  the  year 
after  the  passage  of  the  Act,  by  selling  the  land  and  taking  the 
bond  in  question,  which  is  dated  on  the  25th  of  April  1833,  only 
19  days  after  the  date  of  the  Act,  as  a  security  for  the  payment 
of  the  purchase  money.  It  would  therefore  seem,  that  all  claim 
which  the  Commonwealth  had  to  the  land  by  escheat,  passed  un- 
der the  operation  of  the  Act  6f  Assembly,  and  the  deed  of  con- 
veyance made  by  the  company  to  the  defendants ;  consequently 
they  ought  to  pay  for  it. 

Judgment  affirmed. 
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Saeger  against  Wilson. 

The  widow  and  heirs  (who  are  also  legatees)  confirm  a  doubtful  will,  and 
under  a  mistaken  supposition  that  one  of  the  legacies  has  lapsed  by  death,  com- 
promise together  with  the  administrators  by  the  heirs  releasing  to  the  widow, 
and  the  widow  conveys  lands  not  named  in  the  will  to  the  administrators  who 
settle  with  the  legatees.  Afterwards  the  legatee  appears  and  recovers  of  the 
administrators.  Held  they  could  not  recover  contribution  against  the  widow  to 
whom  they  had  paid  over  half  the  assets,  if  they  still  have  more  than  the  sum 
recovered  in  their  hands  of  the  personal  property  of  the  testator,  and  they  have 
sold  the  lands  at  an  advance,  unless  an  express  contract  be  proved. 

In  such  case,  parol  evidence  is  admissible  to  show  all  that  passes. 

Compromises  by  which  money  is  gained  or  saved  by  executors,  administrators 
or  trustees,  enure  to  the  benefit  of  those  for  whom  they  act,  and  not  of  them- 
selves. 

Administrators  may  in  some  cases  recover  back  from  a  distributee  to  whom  too 
much  has  been  given,  though  no  refunding  bond  has  been  taken,  but  not  while 
they  have  funds  of  the  estate  in  their  hands  to  more  than  the  amount. 

THIS  was  an  action  of  assumpsit  brought  in  the  Common  Pleas 
of  Lehigh  county,  by  Thomas  B.  Wilson  and  Matthew  Sel fridge 
against  Margaret  Wilson.  The  marriage  of  the  defendant  with 
Joseph  K.  Saeger  was  suggested  before  trial,  and  he  was  substi- 
tuted as  defendant,  with  notice  to  John  Gross,  trustee  of  Marga- 
ret Wilson,  under  a  marriage  settlement.  The  death  of  Selfridge 
was  suggested  on  the  trial.  A  verdict  and  judgment  were  ren- 
dered for  the  plaintiff  below,  which  were  brought  up  by  this  writ 
of  error. 

The  case  was  argued  by  J.  M.  Porter  and  Davis,  for  the  plain- 
tiff in  error,  and  Gibons  and  Mallery,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — I  shall  endeavour  to  state  the  facts,  or  so  many  of 
them  as  will  show  the  points  in  issue.  Henry  Wilson  died  in  1826, 
leaving  a  will,  which  on  the  one  side  and  the  other  was  spoken  of 
occasionally  as  not  being  completed  and  executed  according  to 
law;  but  it  was  proved  on  the  16th  of  August  1826,  and  letters 
testamentary  issued  to  Matthew  Selfridge  and  Thomas  B.  Wilson. 
No  appeal  was  taken ;  and  this  cause  is  founded  on  the  idea  that 
all  dispute  as  to  its  legality  is  out  of  the  case. 

By  this  will  Henry  Wilson  devised  and  bequeathed  to  his  wife 
$5000  and  three  houses,  designated  in  the  will ;  to  Stacy  Potts 
$1000;  to  Alice  Ann  Downey  $500;  to  William  Murray,  in  trust 
as  specified  in  the  will,  for  the  eldest  daughter  of  his  uncle  John 
Richmond  $500 ;  to  each  of  the  other  children  of  John  Richmond, 
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viz.,  Henry,  Margaret  and  Jonathan  $500 ;  to  the  Allentown  Acad- 
emy $500.  No  executors  were  appointed,  and  the  testator  had 
lands  not  mentioned  in  the  will.  So  far  as  known  then  or  now, 
the  testator  had  no  relatives  but  the  children  or  descendants  of 
his  deceased  uncle  John  Richmond.  Henry  Richmond,  one  of 
those  heirs,  appeared  with  a  power  of  attorney  from  Jonathan, 
Eleanor  and  Margaret,  admitted  to  be  ample ;  and  after  counsel 
had  been  consulted  by  Richmond  and  the  administrators,  they 
agreed  that  the  will  should  stand;  and  on  the  7th  of  August  1827, 
conveyed  and  released  to  the  widow  all  their  and  his  interest  in 
the  estate  of  Henry  Wilson,  deceased,  for  the  consideration  of 
$2000.  On  the  same  7th  of  August  1827,  Margaret,  the  widow, 
conveyed  to  Selfridge  and  Thomas  B.  Wilson,  the  administrators, 
(though  not  naming  them  as  such)  seven  lots  or  small  parcels  of 
land,  describing  each  by  quantity  and  boundaries.  These  were 
not  mentioned  in  the  will.  The  consideration  in  this  deed  was 
$3500 ;  but  no  money  was  paid  by  the  widow  to  Richmond — or 
by  Selfridge  and  Wilson  to  the  widow — though  they  gave  their 
bond  to  Richmond  for  himself  and  those  he  represented  for  $3000, 
(since  paid),  and  paid  in  cash  $500. 

In  May  1829  the  administrators  settled  an  account  in  which 
they  took  credit  for  having  paid  the  above  specified  legacies,  among 
these  $500  to  each  of  the  children  of  John  Richmond  out  of  the 
personal  estate,  and  a  balance  in  their  hands  of  $4361.84.  The 
inventory,  principally  in  debts  due  the  testator,  exceeded  $19,000. 
Half  of  this  balance  was  paid  to  the  widow.  In  May  1835,  hav- 
ing collected  more,  they  settled  another  administration  account, 
which  showed  an  additional  sum  of  $2555.86^  in  their  hands,  and 
half  of  this  was  paid  to  the  widow. 

As  no  money  had  been  paid  by  Mrs  Wilson  to  Richmond  at  the 
execution  of  his  deed,  and  none  paid  to  her  by  Selfridge  and  Wil- 
son at  the  execution  of  her  deed  to  them,  parol  evidence  was  re- 
ceived as  to  what  took  place.  James  M.  Porter  and  Robert 
Brooke  were  the  counsel  of  Richmond.  Mr  Brooke,  who  was  pre- 
sent when  the  deeds  were  drawn  and  executed,  is  dead.  Mr  Por- 
ter proved  that  in  all  the  conversations  with  Richmond,  the  latter 
spoke  of  his  contract  being  with  the  widow,  and  his  agreement 
being  with  her  and  for  her  benefit ;  and  his  conveyance  of  all  the 
right  and  claim  of  the  heirs  he  represented,  was  to  her.  Mr  King 
proved  that  the  agreement  was  that  the  will  should  stand ;  and  he 
and  the  administrators  understood  the  lands  were  to  be  conveyed 
to  the  administrators  in  their  own  right,  and  that  they  were  to 
pay  Richmond ;  but  he  never  saw  the  widow ;  and  no  person  could 
tell  how  she  understood  the  matter.  Her  counsel  insisted  that 
she  conveyed  the  lands  to  Selfridge  and  Wilson  to  secure  them, 
as  they  were  bound  in  a  bond  to  pay  Richmond's  heirs.  The 
administrators  insisted  they  were  to  have  the  lands  absolutely. 
Henry  Richmond  had  stated  that  his  oldest  brother,  John,  was 
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dead  before  the  testator,  and  the  legacy  to  him  was  considered  as 
lapsed ;  but  in  1837  his  administrator  brought  suit  and  recovered 
his  legacy  and  interest,  amounting  to  $783.75 ;  that  is,  $500  and 
interest,  9  years  and  5  months  and  some  days.  I  have  said  the 
administrators  paid  to  the  widow  half  the  amount  in  their  hands 
at  each  of  their  settlements,  amounting  to  83457.90,  and  retained 
an  equal  amount  in  their  hands.  They  did  not  take  from  the 
widow  any  agreement  to  refund  in  case  of  other  claims  appearing ; 
her  counsel  say  because  they  had  83457.90  in  their  hands  to  meet 
any  demand ;  they  say  this  belonged  to  them  in  their  own  right. 
They  had  a  release  from  Henry  Richmond  from  all  claim  by  those 
he  represented  to  the  personal  property ;  but  I  have  not  found  any 
conveyance  to  them,  except  the  deed  from  the  widow  for  the  lands 
conveyed  to  her  by  Henry  Richmond. 

The  deeds  by  which  Selfridge  and  Wilson  sold  these  lands  were 
offered  in  evidence.  These  sales  were  made, 

One  in  1828,  for $2500.00 

Two  in  1829,  for 2013.18 

Another  in  1829,  for 600.00 

"       in  1830,  for 702.75 

"       in  1834,  for 1268.93 

"      in  1841,  for 1040.00 

8124.86 
Amount  of  personal  property  released  by  the  administrators  3457.96 

$11,582.76 

The  court  rejected  these  deeds.  We  think  they  ought  to  have 
been  received.  The  whole  agreement  between  Richmond  and  the 
representatives  of  the  testator  was  not  reduced  to  writing.  The 
deeds  and  the  parol  evidence,  which  though  not  contradictory, 
showed  that  the  parties  did  not  all  understand  it  in  the  same  way, 
left  some  uncertainty,  and  in  such  a  case  equity  will  call  for  every- 
thing relating  to  the  matter,  or  which  may  throw  light  on  it. 

This  suit  is  brought  to  recover  from  the  widow  the  one  half  of 
what  the  administrators  were  compelled  to  pay  John  Richmond's 
administrators.  Much  of  the  case  was  left  to  the  jury,  and  pro- 
perly ;  but  it  has  been  argued  here  and  considered  by  this  Court 
in  a  point  of  view  not  noticed  by  the  Common  Pleas,  and  I  sup- 
pose not  suggested  there.  I  will  not  say  that  in  case  of  a  disputed 
will  or  estate  the  legatees,  devisees  and  next  of  kin  can  in  no  pos- 
sible case  make  a  contract  with  the  executors  or  administrators 
by  which  they  will  release  their  respective  claims,  and  that  this 
agreement  may  be  valid,  though  it  may  turn  out  very  advanta- 
geous to  the  executors  or  administrators.  But  if  such  a  case  can 
exist  it  must  be  where  all  is  distinctly  understood  by  all  parties ; 
and  it  must  be  made  clearly  to  appear  that  it  was  so  understood 
and  agreed.  There  is  no  doubt  from  the  testimony  of  Mr  King, 
that  the  administrators  intended  this  contract  for  their  own  bene- 
fit ;  and  there  is  as  little  doubt  that  Richmond  understood  they 
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were  acting  for  the  widow,  and  he  conveyed  the  interest  of  those 
he  represented  directly  to  her.  One  of  the  administrators  was  her 
brother,  and  the  other  her  cousin.  She  was  not  present  at  any 
of  the  interviews,  which  lasted  for  many  days.  Most  clearly  she 
always  understood,  and  her  counsel,  Mr  Runk,  understood,  when 
she  received  the  half  of  the  two  amounts  of  their  settlements,  that 
eventually  the  remaining  half  or  part  of  it  might  be  hers. 

The  duty  of  these  administrators  was  to  act  for  the  benefit  of 
those  interested ;  those  were  the  devisees,  legatees  and  next  of  kin. 
The  dispute  and  the  difficulty  was  as  to  the  rights  of  these  respec- 
tive parties.  The  adjustment  would  be  naturally  between  them; 
and  it  is  pretty  clear,  not  only  from  the  deeds  but  the  evidence, 
that  Richmond  and  the  widow  thought  the  adjustment  settled  all 
matters  as  respected  their  rights.  The  administrators  ran  no  risk ; 
they  estimated  the  assets  and  put  a  value  on  the  lands,  and  they 
estimated  each  at  about  half  what  they  produced ;  and  to  secure 
themselves  had  the  assets  in  their  own  hands,  and  obtained  the 
title  to  the  lands  also  from  the  widow  before  they  gave  their  bond 
to  Richmond.  They  have  paid  this  bond  of  $3000,  and  paid  John's 
representative  $783,  and  have  above  $11,000  out  of  which  to  have 
taken  this  money.  On  all  the  proof  in  this  cause,  we  are  of  opin- 
ion they  have  no  right  to  call  on  the  widow  for  contribution  to  this 
legacy.  It  is  not  such  a  case  as  would  justify  us  in  saying  these 
administrators  are  money  out  of  pocket,  and  that  in  justice  the 
widow  ought  to  contribute  to  indemnify  them.  We  do  not  see 
it  proved  that  all  the  parties,  or  any  party  but  themselves,  intend- 
ed to  compromise  for  the  benefit  of  these  administrators,  and  if 
there  can  be  a  compromise  which  shall  result  to  put  a  large  por- 
tion of  the  estate  in  their  pockets,  it  must  be  proved  more  clearly 
than  is  made  out  by  the  evidence  in  this  case.  Compromises  by 
which  money  is  gained  or  saved  by  executors  or  administrators 
or  trustees,  enure  to  the  benefit  of  those  for  whom  they  act,  and 
not  for  the  benefit  of  the  trustee. 

Many  things  were  mentioned  or  alluded  to  in  the  court  below 
and  here,  on  which  we  say  nothing.  The  only  question  before  us 
is,  had  these  administrators  a  right  to  recover  this  money  ?  and, 
without  disregarding  the  well-settled  principles  as  to  the  rights 
and  responsibilities  of  those  acting  in  a  fiduciary  character,  we 
think  the  plaintiffs  below  ought  not  to  have  recovered. 

The  fact  that  iio  refunding  receipt  was  taken  from  or  asked 
from  the  widow  when  large  payments  were  made  her  out  of  the 
personal  property,  was  relied  on.  Although  no  refunding  bond  is 
taken,  administrators  may  in  some  cases  recover  back  from  a  dis- 
tributee to  whom  too  much  has  been  given.  But  in  this  case  the 
administrators  had  in  their  hands  above  $3400  out  of  the  personal 
property.  The  additional  claim  did  not  require  the  one-fourth  of 
this  sum  ;  and  whatever  may  have  been  understood  as  to  the  lands, 
there  is  no  conveyance  of  this  balance  of  the  personal  estate  to 
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the  administrators,  either  from  Richmond  or  from  the  widow.  While 
they  have  this  overplus,  they  cannot  call  on  the  widow  to  refund, 
at  least  without  an  express  contract  to  do  so,  and  hardly,  if  there 
was  such  contract.  It  is  not  in  any  common  case  that  a  court  can 
allow  executors,  administrators  or  trustees  to  make  contracts  with 
those  for  whom  it  is  their  duty,  by  which  contracts  they  make 
great  gain  to  themselves. 

Judgment  reversed. 


Jenks  against  The  Doylestown  Bank. 

The  notary's  protest  of  a  promissory  note  is  primd  facie  evidence  of  the  fact 
of  notice  to  the  endorser  of  non-payment,  when  recited  in  it ;  and  such  notice  is 
sufficient  if  duly  sent,  though  not  received  hy  the  endorser. 

The  protest  of  a  notary  is  not  invalidated  by  the  fact  that  the  seal  does  not 
conform  in  all  respects  to  the  Act  of  1791. 

Where  a  note  is  payable  at  bank,  and  the  endorsee  is  there  ready  to  receive 
payment,  no  further  demand  is  necessary  to  charge  the  endorser. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Bucks  county. 

It  was  assumpsit  brought  by  the  Doylestown  Bank  of  Bucks 
county  against  Phineas  Jenks,  on  a  promissory  note,  dated  2d  of 
October  1837,  drawn  by  Chapman  Buckman  to  the  order  of  Phi- 
neas Jenks,  and  by  him  endorsed,  for  the  payment  of  $250  in  60 
days  after  date,  at  the  Doylestown  Bank  of  Bucks  county.  The 
plaintiff  read  in  evidence  the  note,  and  then  offered  a  protest  there- 
of, dated  4th  of  December  1837,  made  by  M.  H.  Snyder,  notary 
public,  certified  under  his  seal,  (being  a  stamp  instead  of  a  seal) ; 
to  which  the  defendant  objected,  because  it  did  not  appear  to  be 
under  the  seal  of  office  of  the  notary ;  but  the  court  admitted  it, 
and  sealed  a  bill  of  exceptions. 

The  plaintiff  then  called  M.  H.  Snyder,  who  swore  he  was  a 
notary  public  in  December  1837;  that  it  was  his  notarial  seal  to 
the  protest,  and  was  attached  at  the  time  the  protest  was  made 
out. 

The  protest  certified  that  at  the  request  of  the  Doylestown  Bank, 
he  had  exhibited  the  original  promissory  note  to  Daniel  Byrnes, 
Esq.,  cashier  of  said  bank,  and  received  for  answer  there  were  no 
funds  to  meet  the  payment  thereof,  and  that  he  had  notified  the 
drawer  and  endorser  by  mail  of  the  non-payment  of  the  said  note. 

On  cross-examination,  Mr  Snyder  stated  in  substance  that  the 

protest  was  executed,  he  presumed,  the  day  it  purported,  4th  of 

December  1837  ;  but  he  had  no  recollection  except  from  the  paper. 

He  had  no  particular  recollection  of  having  given  notice  to  the 
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drawer  and  endorser  in  this  instance,  or  whether  he  put  in  the 
letters  to  them  himself  or  sent  them  by  another  person ;  but  he 
repeatedly  stated  he  had  no  doubt  he  notified  them  as  stated  in  the 
protest,  because  it  was  his  practice  to  make  out  the  notice  when 
he  made  out  the  protest,  and  he  would  not  have  certified  unless 
the  facts  were  true.  He  knew  Dr  Jenks  resided  at  Newtown, 
and  always  directed  letters  to  him  there.  He  kept  no  register,  but 
only  a  copy. 

The  plaintiff  then  proved  by  Byrnes,  the  cashier,  that  neither 
C.  Buckman  nor  the  defendant  had  funds  in  the  Doylestown  Bank 
on  the  last  day  of  grace,  or  the  day  before,  or  after,  to  meet  the 
note;  that  he  had  the  note  on  the  4th  of  December  1837,  ready  to 
receive  payment. 

The  defendant  then  called  Snyder,  the  notary,  who  swore  that 
the  note  was  handed  to  him  on  the  4th,  (Monday).  He  generally 
called  within  banking  hours,  took  the  notes,  protested  them,  and 
called  at  the  bank  next  morning  with  the  note  and  protest,  and 
on  learning  there  were  no  funds,  left  the  note  and  protest  at  the 
bank.  He  got  this  note,  he  thought,  on  the  4th,  protested  it,  and 
returned  it  to  the  bank  next  morning.  He  forwarded  notices  before 
he  made  the  demand.  He  never  made  the  demand  on  the  day  the 
note  was  given  to  him;  he  first  protested  it,  and  then  made  demand, 
and  handed  over  the  protest.  He  generally  made  out  the  notices 
when  he  made  the  protest.  On  several  of  the  points,  however,  his 
evidence  was  confused  and  obscure. 

The  defendant  then  further  called  R.  C.  Nagle,  who  was  post- 
master at  Newtown  in  December  1837,  who  stated  from  his  book 
of  accounts  that  the  first  letter  Dr.  Jenks  received  in  that  month 
was  on  the  12th,  though  the  account  of  that  letter  was  in  the 
handwriting  of  his  daughter,  then  an  assistant  clerk,  since  deceased. 
He  had  no  doubt,  if  any  had  come  for  Dr.  Jenks  between  the  Jst 
and  12th,  it  would  have  been  entered.  The  mails  arrived  from 
Doylestown  Tuesday,  Thursday,  and  Saturday,  from  8  to  9  o'clock, 
leaving  Doylestown  at  5.  The  defendant  then  called  the  postmaster 
at  Doylestown  and  his  deputy,  to  show  the  entries  of  letters  sent 
to  Newtown.  The  latter  stated  that  no  letters  were  sent  there  on 
the  5th,  one  on  the  4th,  none  on  the  6th  or  7th,  one  on  the  8th  and 
9th,  one  on  the  13th.  Another  deputy  testified  that  the  entries 
would  be  made  the  date  the  mail  went  to  Newtown.  A  letter  left 
on  the  4th  would  be  mailed  on  the  5th. 

Other  witnesses  were  examined  by  the  defendant,  whose  testi- 
mony it  is  not  material  to  state.  The  defendant  put  several  points 
which  are  sufficiently  specified  in  the  charge  of  the  court. 

The  court  charged  the  jury  as  follows : 

This  is  an  action  on  a  promissory  note,  drawn  by  Chapman 
Buckman,  on  the  2d  of  October  1837^  to  the  order  of  Dr.  Phineas 
Jenks,  payable  in  60  days,  at  the  Doylestown  Bank  of  Bucks  county, 
and  endorsed  by  Phineas  Jenks.  The  plaintiff  has  shown  that  this 
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note  was  protested  for  non-payment  on  the  4th  of  December  1837. 
This  was  the  last  day  of  grace.  The  first  objection  is  to  the  pro- 
test ;  that  it  does  not  purport  to  be  under  the  hand  of  the  notary 
and  his  notarial  seal.  The  protest  has  the  seal  of  the  notary.  He 
swears  that  it  is  his  notarial  seal.  We  think  this  on  the  face  of  it 
is  a  good  protest,  and  so  instruct  you.  The  protest  declares  :  "At 
the  request  of  the  Doylestown  Bank  of  Bucks  county,  he  exhibited 
the  original  promissory  note  to  Daniel  Byrnes,  cashier  of  said  bank, 
and  received  for  answer,  '  there  were  no  funds  to  meet  the  payment 
thereof.'  Whereof  the  following  is  a  true  copy,  (filling  but  a  copy 
of  the  note).  The  notary  further,  in  his  protest,  declares :  "  And 
I  have  also  notified  the  drawer  and  endorser,  by  mail,  of  the  non- 
payment of  the  said  note."  The  Act  of  2d  of  January  1815,  de- 
clares :  the  official  acts,  protests  and  attestations,  of  all  notaries 
public  acting  by  the  authority  of  this  Commonwealth,  certified 
according  to  law,  under  their  respective  hands  and  seals  of  office, 
may  be  read  and  received  in  evidence  of  the  facts  therein  certified 
in  all  suits  that  now  are  or  hereafter  shall  be  depending :  Pro- 
vided, that  any  party  may  be  permitted  to  contradict  by  other 
evidence  any  such  certificate.  The  protest  is  first  evidence  in  this 
case  of  the  facts  contained  in  it,  and  if  the  case  had  rested  on  this, 
the  plaintiff  would  have  been  already  entitled  to  your  verdict.  But 
the  notary  has  been  called  and  examined.  You  have  heard  his 
evidence.  We  will  not  recapitulate  it  all.  We  think  that  you  will 
find  that  he  swears  his  general  practice  wa^  to  call  on  the  bank  on 
the  last  day  of  grace,  to  receive  from  the  cashier  any  notes  due 
and  unpaid ;  that  he  took  the  notes  to  his  office ;  next  day  made 
out  the  protest  and  notice ;  returned  the  note  and  protest  to  the 
bank  ;  made  a  demand  of  payment.  Either  took  or  sent  his  notice 
to  the  post-office.  When  he  sent  his  notices  to  the  post-office,  he 
had  no  knowledge  that  they  were  put  in,  unless  the  person  reported 
that  he  had  put  them  in.  Now,  according  to  his  practice,  when 
he  did  not  put  the  letters  in,  he  had  no  knowledge  whether  the 
letter  was  or  was  not  put  in  the  post-office.  If  his  letter  had  been 
put  in  according  to  his  practice,  it  would  have  been  on  the  5th. 
No  letter  is  mailed  on  that  day,  nor  from  the  4th  to  the  8th.  And 
you  have  the  evidence  of  Nagle,  that  he  received  no  letter  for  Dr. 
Jenks  at  Newtown,  from  the  1st  to  the  12th  of  December  1837. 
Of  this  evidence  you  are  the  judges,  and  it  certainly  goes  (if  be- 
lieved) to  show  that  no  letter  was  put  in  the  post-office  at  this 
place  on  the  4th,  5th,  or  6th  of  December  1837.  If  no  notice  was 
put  in  the  post-office  directed  to  Dr.  Jenks,  he  is  not  liable  as 
endorser.  Notice  is  necessary  and  essential  of  non-payment  of  the 
drawer  to  charge  the  endorser,  and  that  notice  must  be  given  with 
due  diligence. 

This  brings  us  to  the  consideration  of  the  first  point  made  by 
the  defendant,  viz :  that  no  notice  is  proved  to  have  been  given  to 
the  endorser,  the  defendant,  of  the  non-payment  of  the  note  bv  the 
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drawer  which  will  enable  the  plaintiff  to  recover,  and  that  the 
verdict  must  be  for  the  defendant.  This  is  asking  the  court  to 
take  the  facts  and  evidence  from  you.  Now,  as  the  evidence  is 
not  exactly  in  one  way,  we  have  no  right  to  take  it  from  the  jury, 
but  to  submit  the  whole  evidence  to  you  with  proper  direction. 
In  Gurly  v.  The  Gettysburg  Bank,  (7  Serg.  fy  Rawle  324),  the 
Supreme  Court  declared,  that  no  general  rule  can  be  laid  down 
by  the  court  on  the  subject,  and  that  the  reasonableness  of  notice 
to  an  endorser  of  the  non-payment  of  a  promissory  note,  is  a  ques- 
tion  of  fact  to  be  submitted  to  the  jury;  and  in  that  case  the  note 
was  not  protested  for  five  days.  At  this  day,  when  we  have  such 
facilities  by  mail,  five  days  would  be  too  long.  But  here  there  is 
a  protest  on  the  last  day  of  grace.  The  protest  was  in  time.  He 
was  bound  to  give  notice,  and  notice  in  a  reasonable  time.  Did 
he  do  so  ?  And  the  ascertainment  of  this  fact  depends  on  the  whole 
evidence  relating  to  it.  The  mail  went  on  Tuesday,  Wednesday, 
and  Thursday.  The  protest  was  on  Monday.  Monday  was  the 
4th,  Tuesday  was  the  5th,  Wednesday  was  the  6th,  Thursday  was 
the  7th.  And  as  the  mail  went  by  4  o'clock  on  Tuesday,  I  would 
submit  it  to  the  jury  whether  a  notice  given  which  went  by  mail 
on  Wednesday,  was  not  a  reasonable  notice ;  beyond  this,  as  a 
matter  of  law,  we  would  say  it  was  too  late.  But  was  any  notice 
sent  either  on  Tuesday  or  Wednesday  ?  and  that  is  a  question  of 
fact  for  the  jury.  If  it  was  put  in  the  office  in  time  to  go  on 
Tuesday,  it  would  be  clearly  in  time.  We  incline  to  the  opinion 
it  would  be  in  time  to  go  on  Wednesday.  But  that  we  wrould 
leave  to  the  jury  to  determine  in  the  country,  to  say  whether  it 
was  reasonable  notice.  When  the  notary  is  examined,  he  ought 
to  be  able  to  prove  distinctly  when  and  how  he  put  it  into  the 
office ;  and  if  he  fails  in  this,  the  proof  will  be  insufficient,  and 
this  on  the  authority  of  Weakly  v.  Bell  fy  Sterling.  Now,  Mr 
Snyder  has  no  recollection  of  this  notice  in  particular.  He  has 
sworn  to  his  general  practice,  either  delivering  the  notice  himself 
or  handing  his  notices,  like  his  other  communications,  to  any  per- 
son going  in  the  direction  of  the  post-office.  Take  this  practice  in 
connection  with  the  post-office  books.  We  submit  it  to  you  whe- 
ther it  does  not  destroy  the  prima  facie  evidence  created  by  the 
protest.  We  think  Mr  Snyder's  practice  was  bad  and  insufficient. 
If  you  believe  the  notice  was  given  in  the  manner  he  swears,  it 
tends  to  destroy  the  assertion  in  his  protest,  that  he  gave  due  no- 
tice to  the  endorser. 

The  defendant's  2d  point  is,  "  a  written  or  printed  notice  of  the 
non-payment  by  the  drawer  must  be  clearly  and  positively  proved, 
if  sent  by  mail,  to  have  been  sent  by  the  first  mail  to  the  endorser." 
The  opinion  given  fully  embraces  this  point :  3.  "  If  such  notice 
is  sent  by  a  notary,  it  must  be  in  his  official  character;  and  if  the 
notice  is  sent,  it  must  be  under  his  hand  and  seal  of  office."  4. 
"  The  notice,  if  sent  by  a  notary,  must  at  least  be  signed  by  him- 
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self.  His  name  printed,  as  in  the  form  produced  as  that  which 
the  notary  used,  if  he  used  any,  is  insufficient."  To  these  two 
points  we  answer  that  the  law  does  not  prescribe  any  form  of 
notice.  But  it  is  not  necessary  that  it  should  be  under  his  notarial 
seal,  and  that  such  printed  form  of  notice  is  sufficient.  5.  "  The 
burthen  of  proof  of  notice  of  non-payment  by  the  drawer  to  the 
defendant  lies  upon  the  plaintiffs  in  this  cause,  and  they  are  bound 
to  make  it  clearly  out ;  if  left  doubtful  whether  it  was  given  or 
not,  the  verdict  must  be  for  the  defendant."  Answer.  The  protest 
is  prima  facie  evidence,  and  it  lies  on  the  defendant  to  prove  it.  It 
is  for  the  jury  to  determine,  upon  the  consideration  of  all  the 
evidence,  whether  the  protest  is  disproved ;  and  if  disproved,  they 
will  find  for  the  defendant.  If  not  disproved,  the  verdict  should 
be  for  the  plaintiff.  6.  "  The  plaintiff  having  averred  a  demand 
of  payment  at  the  bank  in  his  declaration,  must  prove  this  aver- 
ment, or  the  variance  will  be  fatal."  In  answer  to  this,  the  court 
are  of  opinion  that  the  evidence  of  Byrnes  and  Snyder  sufficiently 
proves  this  averment.  7.  "  That  the  plaintiff  ought  to  have  proved 
that  the  cashier  or  other  officer  of-  the  bank,  was  at  the  bank  dur- 
ing the  usual  banking  hours  in  order  to  enable  them  to  dispense 
with  the  necessity  of  an  actual  demand."  We  think  the  evidence 
of  cashier  Byrnes,  and  the  evidence  of  the  notary,  sufficiently  show 
that  the  bank  was  open  the  whole  day  of  the  4th,  when  at  the 
close  of  that  day  the  note  was  delivered  to  the  notary  for  protest. 
The  defendant  excepted  to  the  charge  of  the  court,  and  assigned 
as  errors  the  admitting  the  protest  and  the  answers  to  the  points 
proposed. 

Roberts  and  J.  Fox,  for  plaintiff  in  error.  There  was  not  sufficient 
proof  of  notice  to  the  endorser  of  non-payment  of  the  note.  Chitt. 
Bills  512,  646;  1  Stark.  Ev.  314;  9  Watts  279.  It  is  true  that  the 
certificate  of  the  notary  is  presumptive  evidence  of  the  fact  of 
notice,  but  he  may  be  called  to  explain  or  contradict  it.  6  Serg.  fy 
Rawle  484 ;  12  Ib.  284.  Under  the  statute  of  New  York,  the 
notary's  certificate  must  specify  the  place  where  the  party  resides, 
and  the  common  law  is  the  same.  19  Wend.  383 ;  2  Wend.  55 ; 
10  Johns.  361 ;  7  Wend.  369 ;  5  Wend.  136 ;  7  Halst.  268 ;  4  Wend. 
398 ;  20  Johns.  382.  Notice  must  be  put  in  the  post-office  to  go 
by  the  first  mail  after  the  day  of  grace.  Chitt.  517 ;  2  Wheat.  373 ; 
9  Pet.  33;  2  Marsh.  615;  1  Miller's  Louis.  R.  122;  2  Verm.  R. 
263;  5  M.  4*  S.  68.  It  was  error  to  leave  to  the  jury  to  say  what 
was  a  reasonable  notice.  1  Chitt.  Bills  481 ;  Bayley  on  Bills  222; 
3  Rawle  359 ;  20  Johns.  372 ;  1  Rawle  338 ;  1  Yeates  553.  There 
was  no  notarial  seal  to  the  protest. 

Chapman  and  M'Dowell,  contra.  The  protest  is  sufficient 
evidence  of  notice  of  non-payment.  6  Serg.  fy  Rawle  324,  484 ; 
1  Rawle  338.  In  fact,  there  was  nothing  to  contradict  the  protest. 

iv.  — 2s* 
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The  case  of  Weakly  v.  Bell,  (9  Watts  279),  did  not  turn  on  a  pro- 
test ;  the  question  there  arose  on  a  deposition.  Whether  a  notice 
is  reasonable  is  for  the  jury  to  say.  7  Serg.  fy  Rawle  324.  Where 
the  note  is  payable  at  a  bank,  demand  is  not  necessary,  if  there 
are  no  funds  there  to  meet  it.  1  Rawle  338. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  Act  of  2d  of  January  1815,  authorizes  the 
protest  of  a  notary  to  be  read  and  received  in  evidence  of  facts 
therein  certified,  provided  that  any  party  may  be  admitted  to  con- 
tradict by  other  evidence  such  attestation.  In  Stewart  v.  Allison 
(6  Serg.  <$*  Rawle  324)  and  Browne  v.  The  Philadelphia  Bank  (6 
Serg.  <£•  Rawle  484),  the  effect  of  this  enactment  came  under  the 
consideration  of  this  Court,  and  the  principle  was  there  settled 
that  the  notary's  protest  of  a  promissory  note  was  prima  facie 
evidence  of  the  facts  contained  in  it,  and  that  they  stood  as  proved 
until  they  were  repelled  by  contradictory  evidence.  The  former 
of  these  was  a  very  strong  case.  The  plaintiff  gave  in  evidence 
the  protest.  The  notary  was  called  by  the  defendant,  and  swore 
that  the  protest  was  in  the  handwriting  of  his  son,  who  was  then 
on  a  voyage  to  the  West  Indies;  that  he  did  not  give  notice  him- 
self; his  son  attended  to  the  business  for  him :  that  he  had  no 
knowledge  of  the  notice  having  been  given  to  the  endorser  of  non- 
payment by  the  maker,  except  what  his  son  told  him,  who  said  he 
had  given  the  notice  and  had  written  it  in  the  protest,  and  that 
this  had  been  the  practice  of  doing  business  among  the  notaries. 
TILGHMAN,  C.  J.,  said  it  was  very  possible  the  jury  might  give 
more  credit  to  the  official  certificate,  than  to  the  oath  of  the  notary. 
He  may  be  tampered  with  after  giving  his  certificate,  or  the  jury 
might  think  the  certificate  and  parol  evidence  were  not  incon- 
sistent ;  and  he  held  it  was  for  the  jury.  To  which  I  may  add, 
that  it  is  hardly  to  be  expected  that  a  notary  can,  after  a  lapse  of 
years,  specify  every  minute  item  of  his  daily  routine  of  business; 
and  also  that  as  the  duty  is  performed  by  a  sworn  officer,  under 
his  oath,  and  with  the  solemnities  of  his  office,  the  legislature  of 
Pennsylvania  have  thought  fit  to  give  his  attestation  a  peculiar 
sanction.  The  law  as  settled  in  these  cases,  has,  it  is  believed, 
been  uniformly  acted  on  among  us  since,  and  the  protest  of  the 
notary  considered  as  establishing  the  fact  of  notice  when  recited 
in  it,  unless  it  be  disproved  by  other  evidence. 

Then,  in  the  case  before  us,  the  notary  certifies  in  his  protest  of 
the  4th  of  December  1837,  that  he  had  notified  the  endorser  by 
mail  of  the  non-payment  of  the  note :  and  whether  this  fact,  thus 
established,  prima  facie,  was  refuted,  either  by  the  notary's  own 
testimony  or  that  of  others,  was  for  the  jury,  and  was  properly 
left  to  them  by  the  court.  The  evidence  of  the  notary  seems  to 
amount  to  little  more  than  that  he  could  not  recollect  the  circum- 
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stances ;  but  he  repeatedly  declares  that  he  had  no  doubt  that  he 
had  given  notice  as  stated  in  his  protest. 

The  parol  evidence,  which  is  not  a  little  obscure  in  itself,  and 
very  confusedly  spread  upon  our  paper-book,  seems  to  make  out 
no  more  than  grounds  from  which  the  defendant  might  argue  to 
the  jury,  that  notice  had  not  been  sent  by  the  mail :  for  it  was 
clearly  sufficient  in  law,  if  duly  sent,  though  Dr  Jenks  might  not 
have  actually  received  it.  The  credibility,  however,  of  the  wit- 
nesses, and  the  probability  of  the  facts  alleged  on  one  side  and  x 
denied  on  the  other,  were  for  the  jury,  and  they  have  decided 
them. 

As  to  the  objection  to  the  seal :  although  the  seal  is  not  such  as 
the  Act  of  Assembly  directs  notaries  to  make  use  of,  yet  it  appears 
it  was  the  seal  used  by  Mr  Snyder  as  his  notarial  seal,  and  was 
affixed  as  such  at  the  time.  It  would,  we  think,  be  going  too  far, 
to  say,  that  if  the  notary  does  not  use  a  seal,  in  all  respects  corre- 
sponding with  the  requisites  pointed  out  in  the  Act  of  1791, 
(although  such  was  certainly  his  duty),  his  official  proceedings 
would  be  null  and  void.  This  enactment  ought  to  be  construed 
as  directory  only. 

There  seems  nothing  in  the  evidence  to  support  the  idea  that 
notice  was  sent  on  Wednesday,  and  therefore  the  charge  of  the 
court  in  that  respect  was  on  an  abstract  point.  And  as  to  the 
variance,  we  have  not  been  furnished  with  the  declaration  on  the 
paper-book:  but  the  case  seems  to  fall  within  the  principle  decided 
in  Rahm  v.  Philadelphia  Bank  (1  Rawle  335),  that  when  a  note  is 
payable  at  bank,  and  the  endorsee  is  there  ready  to  receive  pay- 
ment, no  further  demand  is  necessary  to  charge  the  endorser. 

Judgment  affirmed. 


Commonwealth  against  Anthony. 

\n  Act  of  Assembly  authorized  the  judge  of  the  Nicholson  Court  to  appoint 
as  commissioner,  a  person  to  be  nominated  "  by  a  majority  of  the  creditors  whose 
claims  have  been  reported  and  filed  with  the  present  commissioner,  or  any  person 
authorized  by  them."  The  number  of  such  creditors  was  126:  of  these,  51 
nominated  a  person,  and  the  judge  appointed  and  commissioned  him. 

Held,  that  the  appointment  was  unauthorized  and  void,  and  that  a  mandamus 
would  not  be  granted  to  restore  him  to  office,  after  having  been  removed  by  the 
judge. 

COMMONWEALTH  ex  relatione  John  Dungan  against  the 
Hon.  Joseph  B.  Anthony,  Judge  of  the  Nicholson  Court. 

This  was  a  rule  on  the  defendant  to  show  cause  why  a  peremp- 
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tory  mandamus  should  not  issue,  commanding  him  to  restore  the 
relator,  John  Dungan,  to  the  office  of  commissioner  on  the  part  of 
the  creditors  of  John  Nicholson,  deceased. 

An  alternative  mandamus  had  been  issued,  directed  to  the 
defendant,  reciting  that  John  Dungan  had  been  duly  nominated, 
appointed  and  commissioned  on  the  part  of  the  creditors  of  John 
Nicholson,  deceased,  and  by  the  defendant  lawfully  commissioned 
on  the  14th  of  July  1S40,  and  had  taken  the  oath,  and  entered 
upon  and  discharged  the  duties  of  said  appointment,  as  provided 
for  in  the  Act  entitled  An  Act  to  settle  the  estates  of  John  Nichol- 
son and  Peter  Baynton,  passed  April  16th  1840,  and  was,  without 
legal  cause  shown,  notice,  or  hearing  whatever,  removed  from  the 
office,  by  the  defendarit,  in  pursuance  of  a  communication  dated 
October  2d  1841,  and  entered  on  the  record  of  the  same  court,  on 
the  4th,  contrary  to  law,  &c.,  and  commanding  the  defendant  to 
restore  the  relator  or  show  cause,  &c. 

The  return  of  the  defendant  stated  various  causes  of  removal ; 
but  it  is  only  necessary  to  state  the  first,  as  on.  that  alone  the 
opinion  of  the  cotfrt  was  given.  It  was :  "  That  true  it  is,  the 
said  John  Dungan  was  appointed  by  this  respondent,  on  the  14th 
day  of  July  1840,  a  commissioner  under  an  Act  entitled  "  An  Act 
to  settle  the  estates  of  John  Nicholson  and  Peter  Baynton,"  passed 
April  16th  1840,  took  the  oath,  and  entered  upon  the  discharge  of 
his  duties  as  commissioner  aforesaid,  and  continued  to  act  as  such 
until  he  was  removed,  on  the  4th  day  of  October  1841.  That  the 
appointment  of  the  said  John  Dungan  was  made  in  pursuance  of 
the  3d  section  of  the  Act  of  April  16th  1840,  aforesaid,  which 
declares  that  "  the  governor  shall  nominate  one  person ;  a  majority 
of  the  creditors  whose  claims  have  been  reported  and  filed  with 
the  present  commissioner,  or  any  person  authorized  by  them,  shall 
nominate  one  person ;  and  the  heirs  of  the  said  Nicholson,  or  any 
person  authorized  by  them,  shall  nominate  one  person  to  the  judge 
aforesaid,  who  shall,  if  he  approve  thereof,  appoint  the  commis- 
sioners thus  nominated."  And  the  respondent  in  fact  saith,  that 
at  the  time  he  appointed  John  Dungan  commissioner  as  aforesaid, 
he  was  induced  to  believe,  and  did  believe,  that  the  said  John 
Dungan  was  nominated  by  a  majority  of  the  creditors,  whose 
claims  had  then  been  reported  and  filed  with  the  former  commis- 
sioner, or  persons  authorized  by  them ;  but  the  respondent  says, 
that  under,  and  by  virtue  of  the  Act  of  Assembly  aforesaid,  one 
hundred  and  twenty-six  creditors  of  John  Nicholson,  deceased,  had 
reported  and  filed  their  claims  with  the  commissioner  then  in 
power,  as  required  by  said  Act,  at  the  day  of  the  date  thereof — 
to  wit,  the  sixteenth  day  of  April  1840;  that  due  and  timely  notice 
was  given,  as  required  in  the  said  Act,  and  that  a  majority  of  the 
creditors,  whose  claims,  as  above  stated,  had  been  reported  and 
filed  as  aforesaid,  did  not,  nor  did  any  person  authorized  by  them, 
nominate  the  said  John  Dungan  to  the  respondent — who  was  then 
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Judge  of  the  Nicholson  Court  of  Pleas  aforesaid— as  or  for  the 
commissioner  on  the  part  of  the  creditors ;  but  that,  in  fact,  the 
said  John  Dungan  only  received  the  nomination  of  fifty-one 
creditors  out  of  the  said  one  hundred  and  twenty-six.  And  the 
respondent,  in  fact,  further  saith,  that  the  said  John  Dungan  never 
was  duly  nominated,  appointed  and  commissioned  to  the  office  of 
a  commissioner,  on  the  part  of  the  creditors  of  John  Nicholson, 
deceased,  as  set  forth  in  the  mandamus  hereunto  annexed." 

To  this  return  the  plaintiff  demurred,  and  issue  was  joined  on 
the  demurrer. 

Tyson,  for  the  relator,  contended  that  the  return  was  insufficient. 
If  fifty-one  voted  and  the  rest  acquiesced,  the  nomination  was 
good  ;  for  majority  means  having  more  votes  than  any  other  can- 
didate. The  judge  thought  the  nomination  sufficient,  and  acted 
upon  it,  and  gave  the  relator  his  commission.  He  is  bound  by  the 
construction  thus  given.  Suppose  it  not  good,  then  there  was  no 
nomination  by  the  creditors,  and  the  appointment  is  valid  under 
the  9th  section  of  the  Act,  which  gives  the  Nicholson  Court  power 
to  fill  any  vacancy  in  the  commissioners,  and,  on  cause  shown,  to 
remove  any  or  all  of  the  commissioners,  and  appoint  another  or 
others  instead. 

Meredith,  contra.  According  to  the  return,  the  relator  was  not 
appointed  on  default,  but  on  the  nomination  of  creditors  ;  and  it 
must  be  good  in  this  point  of  view  or  entirely  void.  As  an 
original  appointment  it  was  clearly  invalid.  Fifty-one  are  not  a 
majority  of  one  hundred  and  twenty-six,  as  required  by  the  Act. 
The  authority  given  by  the  Act  must  be  pursued. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  very  clear  that  the  requisites  of  the  Act  of 
Assembly  have  not  been  complied  with,  and  therefore  the  appoint- 
ment of  the  relator  was  unauthorized  and  void.  Though  the 
power  to  appoint  is  given  to  a  judge,  yet  the  mode  in  which  it  is 
to  be  made  is  specially  pointed  out,  and  could  not  be  departed 
from.  It  was  to  be  on  the  nomination  of  a  majority  of  the  credit- 
ors whose  claims  had,  at  the  passage  of  the  Act  of  Assembly,  been 
reported  and  filed  with  the  then  commissioner.  They  were  thus 
a  fixed  and  definite  number — not  subject,  in  this  respect,  to 
increase  or  diminution,  or  to  any  contingency;  and  that  number 
was  one  hundred  and  twenty-six,  of  which  fifty-one,  not  being  a 
majority,  had  no  power  whatever  to  nominate  a  commissioner,  nor 
could  such  nominee  be  duly  appointed. 

It  is  urged  that  the  law  contemplated  a  majority  of  such  as 
voted  at  an  election,  and  that  until  the  contrary  appears,  the  pre- 
sumption is  that  the  relator  had  more  votes  than  any  other  candi- 
date, and  therefore  may  be  said  to  have  been  nominated  by  a 
iv.  —  65 
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majority  of  the  one  hundred  and  twenty-six.  But  there  is  nothing 
in  the  law  which  contemplates  an  election  by  the  creditors.  That 
could  only  take  place  by  meeting  at  a  time  and  place  fixed  for 
their  attendance,  and  giving  in  their  votes  ;  whereas  the  nomina- 
tion intended,  obviously  means  one  to  be  exercised  by  the  creditors 
individually,  in  their  separate  rights,  as  interested  in  the  fund, 
and  a  majority  of  the  whole  number  is  made  necessary. 

As  to  the  claim  that  the  judge  had  a  right  to  appoint  in  case 
of  a  vacancy,  and  that  the  relator  may  hold  under  this  provision, 
it  is  sufficient  to  say,  it  does  not  appear  that  there  had  been  a 
vacancy.  The  appointment  appears  to  have  been  made  as  an 
original  one,  and  must  be  good  as  such  or  not  at  all. 

The  appointment  then  being  void,  the  court  will  not  restore  the 
relator  to  an  office  which  he  had  no  title  to  hold  or  enjoy.  They 
will  not  interfere  to  place  him  in  an  office  to-day,  from  which  they 
would  remove  him  on  a  quo  warranto  to-morrow. 

Motion  denied. 


The  Mayor  against  Randolph. 

Where  a  municipal  corporation  act  under  an  authority  to  regulate  and  grade 
the  ascents  and  descents  of  streets,  it  is  error  in  an  action  on  the  case  against 
them  for  obstructing  the  flow  of  water,  to  submit  to  the  jury  whether  their  object 
was  to  benefit  the  private  property  of  the  corporation :  the  only  question  is,  whe- 
ther they  possessed  the  authority  which  they  exercised. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phi- 
ladelphia. 

The  action  in  the  court  below  was  in  Case  brought  by  George 
F.  Randolph  and  Richard  Randolph,  executors  of  Edward  Ran- 
dolph, deceased,  against  the  Mayor,  Aldermen  and  citizens  of  Phi- 
ladelphia. The  plaintiffs  in  their  narr.  averred  that  they  were 
seised  and  possessed  of  a  lot  of  ground  between  Market  and  Fil- 
bert streets  and  Schuylkill  Front  and  Second  streets,  and  the  de- 
fendants stopped  up  a  water-course  called  "  Minnow  Run,"  which 
used  to  flow  over  their  lot,  and  from  thence  into  a  lot  of  the  de- 
fendants and  the  river  Schuylkill,  whereby  the  plaintiffs'  lot  was 
overflowed  and  dammed  up. 

The  plaintiffs  proved  the  ownership  of  the  lot,  and  also  that  in 
ancient  times  this  run  originated  near  Bush-Hill,  and  after  passing 
over  intervening  grounds  flowed  through  plaintiffs'  lot  and  thence 
over  a  lot  belonging  to  the  city  corporation  into  the  Schuylkill. 
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Part  of  it  was  first  diverted  in  1827  by  a  common-sewer  made  by 
the  city  along  Arch  street  into  the  river.  In  1826  Front  street 
was  ordered  by  the  city  to  be  levelled  to  the  regulation  of  the 
city,  and  was  reported  by  the  city  commissioners  as  having  been 
carried  into  effect :  but  a  culvert  or  archway  was  left  by  which 
the  remaining  water  of  the  run  passed  into  the  river.  In  1835, 
the  same  year  in  which  a  gas-house  was  built  on  the  defendants' 
lot,  a  resolution  of  councils  ordered  the  city  commissioners  to  stop 
up  the  opening  in  Front  street,  and  also  in  Second  and  Third 
streets.  The  effect  of  this  was  to  produce  a  dam  or  pond  in  the 
plaintiffs'  lot  of  the  depth  of  several  feet. 

The  plaintiffs  offered  in  evidence  an  ordinance  of  the  corpora- 
tion of  the  city,  providing  for  the  construction  and  management 
of  the  Philadelphia  Gas  Works,  passed  21st  of  March  1835.  The 
defendants  objected  to  this  evidence,  but  the  court  admitted  it, 
and  the  defendants  excepted.  The  7th  section  of  the  ordinance 
was  then  read: 

"  Sect.  7.  That  the  lot  of  ground  owned  by  the  corporation  of 
Philadelphia,  bounded  east  by  Front  street,  north  by  Filbert  street, 
south  by  High  street  and  west  by  the  river  Schuylkill,  be,  and  is 
hereby  appropriated  for  the  location  and  use  of  the  Gas  Works 
aforesaid ;  for  which  a  rent  of  $500  per  annum  shall  be  charged 
to  the  works:  Provided,  that  the  Select  and  Common  Councils 
may  at  any  time  reclaim  so  much  of  said  lot  as  may  in  the  opin- 
ion of  the  trustees  aforesaid,  not  be  necessary  for  the  accommoda- 
tion of  the  works  herein  provided  for." 

The  Judge  charged  the  jury  as  follows: 

If  you  find  from  the  evidence  that  Minnow  run  was  a  natural 
water-course,  which  has  from  time  immemorial  flowed  through  or 
near  the  lot  now  owned  by  the  plaintiffs,  and  emptied  into  the 
Schuylkill  river,  crossing  in  its  way  Schuylkill  Front  street,  and 
passing  through  the  lot  on  which  the  Gas  Works  have  been  erect- 
ed ;  that  it  was  stopped  at  Front  street  by  the  defendants,  and 
left  in  this  condition,  to  the  injury  of  the  plaintiffs,  by  the  accu- 
mulation of  the  water,  you  will  then  inquire  for  what  purpose  this 
obstruction  was  made.  And  on  this  point  I  state  to  you  that  if 
the  water-course  in  question  was  stopped  for  the  purpose  of  im- 
proving the  highway  which  is  carried  over  it,  the  act  was  justifi- 
able, and  your  verdict  should  be  for  the  defendants.  But  if,  from 
the  evidence,  you  are  satified  that  the  stoppage  was  not  with  the 
view  of  improving  the  highway,  and  was  altogether  unnecessary 
for  that  purpose,  and  on  the  contrary,  the  purpose  was  to  render 
the  occupation  of  the  lot  by  the  Gas  Works  more  convenient  and 
valuable,  and  to  effect  this  object,  and  this  only,  the  stoppage  was 
ordered  and  done,  you  should  find  for  the  plaintiffs. 

Errors  assigned : 

1.  The  court  erred  in  permitting  the  plaintiffs  to  give  in  evi- 
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dence  the  ordinance  of  21st  of  March  1835,  establishing  the  Gas 
Works. 

2.  In  charging  the  jury  that  the  plaintiffs  could  maintain  this 
action. 

3.  In  charging  the  jury  that  they  could  inquire  for  what  pur- 
pose the  obstruction  was  made. 

4.  In  charging  the  jury  that  if  they  were  satisfied  from  the  evi- 
dence that  the  culvert  was  stopped  not  with  the  view  of  improv- 
ing the  highway,  and  was  altogether  unnecessary  for  that  purpose, 
and  on  the  contrary  the  purpose  was  to  render  the  occupation  of 
the  lot  by  the  Gas  Works  more  convenient  and  valuable,  and  to 
effect  this  object,  and  this  only,  the  stoppage  was  ordered  and 
done,  they  should  find  for  the  plaintiffs. 

Olmsted  and  Meredith,  for  the  plaintiffs  in  ert-Or,  cited  Act  of  2d 
of  April  1790,  (1  Sm.  L.  526) ;  City  Ordinances  of  9th  of  May 
1804 ;  Green  v.  The  Borough  of  Reading,  (9  Watts  382) ;  2  Hill's 
S.  Car.  Rep.  572;  12  Mod.  387;  5  Johns.  112;  12  Johns.  493;  11 
Johns.  132;  15  E.  C.  L.  137;  2  Johns.  462;  7  Watts  215. 

Williams,  contra,  referred  to  9  Went.  Prec.  179;  4  Bing.  183; 
City  Ordinance  of  August  6th  1814;  15  E.  C.  L.  133. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  only  question  that  could  arise  on  the  plead- 
ings and  evidence  in  this  case  was,  whether  the  defendants  had 
authority  for  what  they  did  under  the  Acts  of  Assembly  in  rela- 
tion to  the  powers  of  the  city  corporation  and  the  ordinances 
enacted  in  pursuance  of  them.  If  they  had  authority  to  direct 
the  run  to  be  stopped  for  the  purpose  of  pitching,  grading  and 
levelling  the  streets  and  regulating  the  ascents  and  descents  of  the 
streets  and  water-courses  of  the  city,  they  were  justified  in  what 
they  did.  Green  v.  The  Borough  of  Reading,  (9  Watts  382).  The 
motives  of  the  corporation  in  doing  so  cannot  be  examined  into. 
Whether  they  were  to  promote  the  wishes  of  one  man,  or  set  of 
men,  or  to  thwart  others,  or  whether  it  was  to  benefit  the  corpo- 
ration property  or  not,  it  is  sufficient,  if  what  they  did  was  within 
the  scope  of  their  legal  powers.  It  is  evident  that  inquiries  into 
motives  would  lead  into  a  wide  field  of  surmise  and  conjecture : 
and  as  no  motives  are  legally  assignable  to  a  law-maker  beyond 
what  are  apparent  on  the  face  of  his  enactments,  it  would  be  as 
useless  as  it  is  hazardous.  If  one  in  the  exercise  of  an  authority 
deviates  from  the  authority  given  by  law,  by  doing  more  than  is 
permitted,  or  doing  it  otherwise  than  he  is  directed,  he  may  be 
amenable  for  such  unauthorized  acts,  be  his  motives  what  they 
may ;  but  as  long  as  he  acts  within  the  sphere  of  his  authority 
the  motives  or  the  cause  of  his  doing  so  are  in  a  legal  point  of 
view  not  examinable.  This  is  the  common  principle  in  relation 
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to  a  malicious  prosecution,  if  the  party  had  probable  cause  that 
fully  justifies  him,  however  malicious  his  motives  may  have  been. 
So  far  is  the  principle  carried,  that  if  one  has  a  legal  and  an  ille- 
gal warrant,  and  arrests  by  virtue  of  the  illegal  warrant,  yet  he 
may  justify  by  virtue  of  the  legal  one;  for  it  is  not  what  he  de- 
clares, but  the  authority  which  is  his  justification.  Doctor  Green- 
ville v.  College  of  Physicians,  (12  Mod.  387).  If  one  distrains  for 
an  unjustifiable  cause,  yet  when  he  comes  to  avow  he  need  not 
insist  on  the  cause  for  which  he  had  distrained,  but  may  justify 
for  any  lawful  cause ;  the  cause  for  which  he  distrained  is  not  tra- 
versable.  Fitz.  Avowry  332 ;  3  Co.  26. 

The  court  below,  we  think,  erred  in  leaving  it  to  the  jury  to  say 
whether  the  object  of  the  stoppage  was  with  the  view  of  improv- 
ing the  highway  or  to  render  the  occupation  of  the  Gas  Works 
more  convenient  and  valuable,  even  had  there  been  any  evidence 
on  the  subject,  which  does  not  appear.  The  only  question  was 
whether  the  defendants  had  authority  to  do  the  act  complained  of, 
and  if  they  had  they  stood  clearly  justified. 

For  the  reasons  above  explained,  the  evidence  offered  by  the 
plaintiff,  which  was  excepted  to,  was  inadmissible. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Carroll  against  Nixon. 

Eight  days  after  the  execution  of  an  administration  bond  by  A  as  security  for 
B  the  administrator,  C  wrote  to  A  that  at  the  request  of  B  he  promised  and 
agreed  to  indemnify  A  against  all  loss  or  injury  he  might  sustain  in  consequence 
of  having  become  security  for  B  in  that  business.  Held  that  the  consideration 
was  a  continuing  one,  and  sufficient  to  sustain  an  action  of  assumpsil  by  A  against 
C  for  indemnity  against  a  loss  that  afterwards  happened  to  him  by  reason  of  the 
default  of  B  the  administrator. 

Whether  in  such  case  the  promise  was  not  made  in  consequence  of  a  prece- 
dent request,  ought  to  be  submitted  to  the  jury  to  judge  from  the  circumstances 
given  in  evidence,  as  such  precedent  request  may  necessarily  arise  out  of  those 
circumstances  without  being  expressly  proved. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit  brought  by  Henry  Carroll  and 
William  Sterret,  executors  of  Samuel  Sterret,  deceased,  against 
the  executors  of  Henry  Nixon,  deceased.  The  first  count  of  the 
narr.  alleged  that  on  the  4th  of  March  1818,  Thomas  Morris  pro- 
cured Samuel  Sterret,  deceased,  and  Robert  Johnson  to  become 

iv.  —  2  T 


518  SUPREME  COURT  [Philadelphia 

[Carroll  v.  Nixon.] 

his  sureties  to  the  State  of  Maryland,  for  the  faithful  performance 
of  the  duties  of  Morris,  as  administrator  of  Archibald  Kane,  de- 
ceased ;  and  before  the  execution  of  the  bond,  promised  Sterret  to 
procure  for  him  counter  security  from  Nixon  against  any  injury 
that  might  accrue  to  Sterret  by  reason  of  his  becoming  surety  as 
aforesaid.  That  Morris,  Sterret  and  Johnson  afterwards,  on  the 
day  aforesaid,  (4th  of  March  1818),  by  their  writing  obligatory 
duly  sealed,  acknowledged  themselves  bound  to  the  State  of  Mary- 
land in  the  full  and  just  sum  of  $20,000,  in  the  whole  and  for  the 
whole,  jointly  and  severally.  That  the  condition  of  that  obliga- 
tion was,  that  if  Morris  should  well  and  truly  perform  the  office 
of  administrator  aforesaid,  according  to  law,  and  in  all  respects 
discharge  the  duties  required  of  him  by  law  as  such  administra- 
tor, without  any  injury  or  damage  to  any  person  interested  in  the 
faithful  performance  of  the  said  office,  then  the  obligation  was  to 
be  void.  That  Nixon,  in  consideration  thereof,  and  that  Sterret 
had  sealed  the  bond,  trusting  to  the  promise  of  Morris  to  procure 
him  the  guaranty  of  Nixon;  afterwards,  on  the  18th  of  March 
1818,  at  Philadelphia,  in  the  lifetime  of  Nixon,  promised  and  un- 
dertook, and  then  and  there  promised  Sterret  that  he  would  in- 
demnify him  against  all  loss  and  injury  which  he  might  sustain  in 
consequence  of  his  having  become  surety  as  aforesaid.  That  Ster- 
ret, confiding  in  the  said  promise  of  Nixon,  had  ever  since  con- 
tinued to  be  the  surety  of  Morris,  without  attempting  to  procure 
other  security,  according  to  the  promise  of  Morris,  or  otherwise 
as  he  might  have  done,  protect  himself  from  his  said  liability. 

The  plaintiffs  then  averred  that  Morris  did  not  faithfully  per- 
form his  duties  as  administrator  as  aforesaid,  but  that  the  bond  to 
the  State  of  Maryland  became  forfeited,  and  that  the  State  of 
Maryland  recovered  judgment  upon  the  bond,  after  the  death  of 
Sterret,  against  the  plaintiffs,  his  executors,  on  the  12th  of  May 
1837,  to  be  levied  of  the  goods  and  chattels  which  were  of  Ster- 
ret, for  $20,000,  and  $37.17  costs,  to  be  released  on  payment  of 
$8918.65,  with  interest  from  the  12th  of  May  1837.  That  the 
plaintiffs  paid  that  sum  to  the  State  of  Maryland,  with  costs  of 
suit ;  whereupon  Nixon  became  liable  to  pay  them  the  said  sum 
with  interest  from  the  12th  of  May  1837,  &c.  Then  followed  the 
usual  breach. 

The  second  count  stated  the  execution  of  the  bond  as  before, 
(alleging  no  previous  promise  by  Morris  to  procure  the  guaranty 
of  Nixon),  and  then  proceeded  to  state  that  by  the  provisions  of 
the  Act  of  Maryland  then  in  force,  it  was  provided  that  if  any 
security  of  an  executor  or  administrator  should  conceive  himself 
to  be  in  danger  from  the  suretyship,  he  might  apply  to  the  Orphans' 
Court  which  granted  the  administration,  and  that  the  said  court 
might  call  on  the  said  party  to  give  counter  security,  to  be  ap- 
proved by  the  court ;  and  if  the  party  so  called  should  not  give, 
within  a  fixed  and  reasonable  time,  such  counter  security,  the 
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court  might  order  the  property  remaining  in  the  hands  of  such 
executor  or  administrator,  to  be  delivered  up  to  such  security.; 
and  that  Nixon,  in  consideration  of  the  premises,  and  that  Ster- 
ret,  at  the  special  instance  and  request  of  Nixon,  would  forbear 
to  proceed  under  the  said  law,  and  to  call  on  Morris  to  give  coun- 
ter security,  in  the  manner  and  under  the  penalty  therein  provi- 
ded, thereupon,  to  wit,  on  the  18th  of  March  1818,  undertook, 
&c.,  (as  in  the  former  count).  That  Sterret,  confiding  in  said 
promise,  did  forbear  to  call  on  Morris  for  counter  security,  of 
which  Nixon  had  notice,  &c. 

The  third  count  stated  the  bond  as  before  in  the  second  count, 
and  then  set  out  the  consideration  thus :  In  consideration  of  the 
premises,  and  that  Sterret  had  become  surety  as  aforesaid,  and 
would,  at  the  special  instance  and  request  of  Nixon,  forbear  to 
call  upon  and  demand  of  Morris  counter  security,  according  to 
the  provisions  of  the  Act  of  Maryland,  &c.,  Nixon,  on  the  18th 
of  March  1818,  undertook,  &c.,  (as  before) ;  and  averred  that 
Sterret  confiding,  did  forbear,  &c. 

The  4th  count  stated  the  bond  as  in  the  last,  and  that  in  consi- 
deration thereof,  and  that  Sterret  had  become  joined  in  said  bond 
at  the  special  instance  and  request  of  Nixon  thereupon,  on  March 
18th,  1818,  he  undertook,  &c. 

The  defendant  pleaded  non  assumpsit  and  the  Statute  of  Limi- 
tations. 

The  bond  to  the  State  of  Maryland,  and  its  execution  by  all  the 
parties,  was  duly  proved,  and  its  forfeiture  by  Morris,  suit  against 
Sterret,  judgment  for  sum  named  in  narr.,  and  the  payment  of  it 
as  therein  alleged  by  the  plaintiffs  as  executors  of  Sterret.  The 
bond  was  in  the  following  words : 

ARCHIBALD  KANE'S      )   .r    uland  Sc 
Administration  Bond.    )         ^ 

Know  all  men  by  these  presents,  that  we,  Thomas  Morris, 
Samuel  Sterret,  and  Robert  Johnson,  all  of  Baltimore  county,  are 
held  and  firmly  bound  unto  the  State  of  Maryland  in  the  full  and 
just  sunrof  $20,000,  to  be  paid  to  the  said  State  of  Maryland,  to 
which  payment  well  and  truly  to  be  made  and  done,  we  bind  our- 
selves, our  and  every  of  our  heirs,  executors  and  administrators, 
in  the  whole  and  for  the  whole,  jointly  and  severally,  firmly  by 
these  presents,  sealed  with  our  seals,  dated  this  4th  day  of  March, 
in  the  year  1818. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
named  Thomas  Morris  shall  well  and  truly  perform  the  office  of 
administrator  with  the  will  annexed  of  Archibald  Kane,  deceased, 
according  to  law,  and  shall  in  all  respects  discharge  the  duties  of 
him  required  by  law,  as  administrator  with  the  will  annexed 
aforesaid,  without  any  injury  or  damage  to  any  person  interested 
in  the  faithful  performance  of  the  said  office,  then  the  above  obli- 


520  SUPREME  COURT  [Philadelphia 

[Carroll  v.  Nixon.] 

gallon  shall  be  void ;  it  is  otherwise  to  be  in  full  force  and  virtue 

in  law. 

THOMAS  MORRIS,         [SEAL.] 
S.  STERRET,  [SEAL.] 

ROBERT  N.  JOHNSON,  [SEAL.] 

Signed,  sealed,  &c. 

The  plaintiffs  gave  in  evidence  the  following  correspondence : 

Philadelphia,  12th  March,  1818. 

Dear  Sir, — Mr  Thomas  Morris  having  informed  me  of  his  having 
taken  out  letters  of  administration  on  the  estate  of  Archibald  Kane, 
deceased,  and  that  you  have  become  one  of  his  sureties  to  the 
Orphans'  Court  of  the  State  of  Maryland,  for  the  faithful  perform- 
ance of  his  trust,  I  do  at  the  request  of  Mr  Morris  hereby  promise 
and  agree  to  indemnify  you  against  all  loss  or  injury  you  may 
sustain  in  consequence  of  your  having  become  security  for  him  in 
this  business. 

HENRY  NIXON. 

SAMUEL  STERRET,  Esq. 

Baltimore,  February  19,  1829., 
HENRY  NIXON,  Esq.,  Philadelphia. 

Sir, — Our  friend,  Mr  Thomas  Morris,  who  took  out  letters  of 
administration  on  the  estate  of  Archibald  Kane  from  the  Orphans' 
Court  of  this  place,  has  been  called  upon  to  account  for  his  admi- 
nistration at  the  suit  of  one  of  the  creditors  of  the  estate.  As  one 
of  his  sureties,  I  have  been  called  on,  as  Mr  M.  did  not  reside  in 
the  State.  I  advised  him  of  these  proceedings,  and  urged  his 
compliance  with  the  summons  of  the  court.  In  answer  he  wrote 
that  he  would  appear  at  the  appointed  time.  He  did  not.  Another 
day,  at  my  solicitation,  was  named  by  the  court.  In  reply  to  my 
notification  of  the  second  arrangement,  he  writes  under  date, 
February  14,  '  I  was  fully  convinced  when  I  wrote  you  last,  that 
I  should  have  been  enabled  to  make  an  arrangement  here  which 
would  have  provided  me  with  the  means  of  settling  the  business 
in  Baltimore,  and  cancelling  your  suretyship  for  me.  It  is  with 
the  utmost  pain  that  I  have  now  to  inform  you  that  I  have  alto- 
gether failed  in  the  success  which  I  had  promised  myself.  I  am 
so  situated  that  it  is  impossible  for  me  to  leave  the  city.'  This 
most  mortifying  and  unexpected  intelligence  has  exposed  me  to  a 
suit  and  a  certain  judgment  for  a  large  amount.  I  know  not 
exactly  how  much,  as  Mr  Morris  never  communicated  with  me 
on  the  subject.  Under  these  circumstances  I  look  to  you  for 
redress  and  indemnity  in  virtue  of  your  letter  of  the  12th  March 
1818,  in  which  you  promise  and  agree  to  indemnify  me  against  all 
loss  and  injury  I  may  sustain  in  consequence  of  having  become 
security  for  Mr  Morris. 

I  give  you  the  earliest  notice  in  my  power  of  the  awkward  pre- 
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dicament  in  which  we  are  placed,  that  you  may  take  the  necessary 
steps  to  secure  yourself,  which,  considering  the  relation  between 
you  and  Mr  Morris,  I  hope  will  not  be  a  difficult  task.  This 
occurrence  makes  me  very  miserable,  and  I  pray  you  to  relieve 
my  feelings  as  soon  as  you  possibly  can. 

Yours,  &c.  SAMUEL  STERRET. 

Philadelphia,  February  24,  1829. 

Dear  Sir, — Your  letter  of  the  19th  inst.  has  given  me  surprise 
and  pain,  for  the  matter  to  which  you  refer  has  passed  from  my 
thoughts.  Do  me  the  favour  to  send  me  a  copy  of  my  letter  of 
10th  March  1818,  of  which  I  have  none,  and  write  me  also  whether 
Mr  Morris  has  taken  any  steps  since  the  administration,  such  as 
filing  an  inventory,  settling  an  account,  or  anything  of  this  nature. 
Write  me  also  what  steps  are  necessary  for  him  to  take  to  show 
the  amount  of  the  assets  for  which  he  is  accountable,  and  please 
state  the  amount  for  which  you  gave  bond,  and  the  date.  It  comes 
upon  me  without  any  preparation  for  the  event,  and  my  first  duty 
of  course  is  to  ascertain  my  actual  position, 

With  great  respect,  I  remain,  HENRY  NIXON. 

Philada.  24th,  1829. 

Philadelphia,  March  3d,  1829. 

Dear  Sir, — Your  favour  of  the  28th  February  is  received,  and 
in  reply  I  have  to  request  that  without  delay  you  will  obtain  for 
me  a  copy  of  the  bond  given  by  Mr  Morris  and  yourself,  as  it  is 
absolutely  necessary  that  I  should  have  it.  I  hope  you  will  grant 
my  request,  and  prevent  my  applying  to  some  other  person  to 
obtain  it  for  me,  which  I  should  regret. 

Very  respectfully,  HENRY  NIXON. 

Dear  Sir, — Your  favour,  enclosing  the  opinion  of  Mr  Heath, 
was  duly  received,  and  immediately  forwarded  to  Mr  Morris.  By 
this  day's  mail  I  received  the  annexed  reply,  and  flatter  myself 
that  Mr  Morris  will,  without  fail,  forward  on  to  you  his  account, 
and  which  I  trust  will  be  satisfactory. 

With  great  regard,  I  remain, 

HENRY  NIXON. 
S.  STERRET,  Esq.  Philada.  May  27,  1829. 

(Copy.)  New  York,  May  26,  1829. 

Dear  Nixon, — I  yesterday  received  your  letter,  with  its  enclo- 
sures. I  had  long  since  ascertained  from  the  insurance  office  the 
amount  of  payments  made  to  them  by  me  for  John  Kane,  whose 
notes  I  had  endorsed,  but  which  notes  were  given  for  premiums 
of  insurance  for  his  brother  Archibald.  The  amount  of  payments 
thus  made  by  me  is  $5502.83.  Of  this  I  have  made  oath  before  a 
Judge  of  the  United  States,  and  would  have  forwarded  long  since, 
had  I  been  able  to  procure  from  a  Mr  Douglass  an  account  of  the 
iv.  — 66  2x* 
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last  payments  made  by  him  to  me  as  administrator.  I  had  at  an 
early  period  received  from  him,  after  deducting  expenses,  $6724.87. 
This  amount  I  know  from  my  own  memorandums  to  be  correct. 
I  received  at  a  later  period  upwards  of  $2000  more.  Mr  Douglass 
was  out  of  town  when  I  first  wrote  to  him  to  furnish  me  with  the 
precise  amount  of  the  last  payment.  He  has  repeatedly  since  his 
return  promised  to  furnish  me  with  it.  I  will  again  attempt  to 
get  it  from  him,  but  if  I  cannot,  I  will  send  my  account  on  with- 
out it.  My  receipts  will  show  the  exact  amount. 

Yours  affectionately,  THOMAS  MORRIS. 

(Copy.) 
HENRY  NIXON,  Esq. 

Dear  Sir: — The  suit  against  me  as  Thomas  Morris's  security, 
for  which  you  engaged  to  hold  me  harmless  and  indemnified,  must 
very  soon  come  to  a  termination.  The  trial  was  urged  with  great 
zeal  by  the  plaintiff,  but  the  ingenuity  of  Mr  Heath,  the  counsel 
employed  by  Mr  Morris,  has  obtained  a  little  longer  delay.  The 
result  does  not  admit  of  a  doubt.  Whilst  the  matter  is  still  de- 
pending, and  before  judgment,  it  has  been  suggested  to  me  a 
favourable  compromise  might  be  made.  As  Mr  M.  seems  to  have 
abandoned  all  care  of  the  business,  I  give  you  the  hint  as  I  received 
it.  I  cannot  act  in  the  business  without  your  authority,  but 
whatever  you  advise  and  direct  shall  be  attended  to  with  a  scru- 
pulous regard  to  your  interest ;  or  perhaps  it  would  be  most  desi- 
rable to  delegate  Mr  Heath  to  make  the  compromise  when  he  sees 
the  most  favourable  opportunity.  It  is  high  time  the  matter  was 
finally  settled,  and  however  unpleasant,  the  crisis  must  be  met. 
Let  me  know  your  pleasure  as  soon  as  convenient. 

Yours,  &c.  S.  S. 

S.  STERRET,  Esq. — I  beg  leave  to  acknowledge  the  receipt  of 
your  favour  of  yesterday.  I  shall  write  you  again  on  the  subject 
in  a  few  days.  With  great  respect,  I  remain, 

HENRY  NIXON. 

Philadelphia,  April  29th  1833. 
S.  STERRET,  Esq. 

Dear  Sir: — Will  Mr  Heath  and  yourself  be  at  home  the 
latter  part  of  this  week  or  the  beginning  of  the  next  ?  A  friend 
of  mine  will  be  in  Baltimore  for  a  day  or  two,  at  that  time,  and 
will  call  to  procure  all  the  information  necessary. 

With  great  respect,  I  remain  your  obedient  servant, 

HENRY  NIXON. 

Philadelphia,  May  4th  1833. 

Dear  Sir: — Your  favour  of  the  1st  was  received  in  due  course 
of  mail.  My  friend,  Mr  Williams,  will  leave  this  on  Tuesday  or 
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Wednesday  morning,  by  steamboat  line,  and  will  call  on  you  the 
afternoon  of  his  arrival.     Very  respectfully,  I  remain, 

HENRY  NIXON. 

Philadelphia,  May  1th,  1833. 

S.  STERRET,  Esq. — This  will  be  handed  you  by  my  friend,  Mr 
Williams,  who  will  confer  with  you  respecting  your  several  com- 
munications. With  great  respect,  I  remain, 

HENRY  NIXON. 

The  plaintiffs  also  gave  in  evidence  the  following  Act  of  the 
State  of  Maryland  :  "  If  any  security  of  an  executor  or  adminis- 
trator shall  conceive  him  or  herself  in  danger  of  suffering  from  the 
suretyship,  he  may  apply  to  the  Orphans'  Court  which  granted 
the  administration,  and  the  said  court  may  call  upon  the  party  to 
give  counter  security,  to  be  approved  of  by  the  court.  And  if  the 
party  so  called  on,  shall  not,  within  a  fixed  reasonable  time,  give 
such  counter  security,  the  court  may  order  the  property  remaining 
in  the  hands  of  such  executor  or  administrator  to  be  delivered  up 
to  such  security." 

The  defendant  moved  for  a  nonsuit,  on  the  following  grounds, 
which  was  ordered  by  the  court : 

1.  Because  the  plaintiffs  offered  no  consideration  for  the  alleged 
promise  on  which  this  action  was  brought. 

2.  Because  the  alleged  consideration  was  a  past  consideration. 

3.  Because  the  alleged  consideration  was  a  bad  consideration, 
and  insufficient  in  law  to  support  the  alleged  contract. 

4.  Because  the  contract  alleged  being  a  Maryland  contract,  and 
the  Statute  of  Frauds  being  in  full  force  in  that  State,  the  lex  loci 
contraclus  precluded  the  plaintiffs  from  proving  any  consideration 
not  contained  in  the  written  memorandum  produced. 

5.  Because  by  the  lex  loci  contractus,  the  alleged  promise  was 
void. 

6/  Because  by  the  lex  loci  contractus,  the  consideration  men- 
tioned in  the  paper  alleged  to  contain  the  promise  was  bad,  and 
insufficient  to  support  any  contract. 

7.  Because  the  evidence  produced  was  insufficient  to  make  out 
the  case  stated  in  the  narr. 

Errors  assigned : 

The  court  erred  in  entering  judgment  of  nonsuit,  because — 

1.  There  is  a  good  continuing  consideration  stated  in  the  written 
contract. 

2.  The  bond  executed  by  the  plaintiff,  as  surety  for  Morris, 
being  referred  to  in  the   agreement  of  guaranty  by  Nixon,   is 
to  be  taken  with    the   guaranty,  and  a  sufficient  consideration 
can  be  gathered  from  them. 

3.  The   contract  is   to   be   governed   by  the   laws   of   Penn- 
sylvania,'where    it  was   made,  and  the  evidence  extrinsic  of 
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the  written  agreement,  shows  a  sufficient  consideration  for  the 
contract. 

4.  The  contract  was  not  within  the  provisions  of  the  Statute 
of  Frauds,  in  force  in  Maryland,  and  the  extrinsic  facts  in  evi- 
dence show  a  sufficient  consideration. 

5.  It  was  in  evidence,  that  by  the  laws  of  Maryland,  Sterret, 
after  signing  the  bond,  and  at  the  time  Nixon  signed  the  agree- 
ment of  guaranty,  could  have  called  on  Morris  to  furnish  coun- 
ter security,  for  his  protection,  or  compelled  him  to  resign  the 
assets  into  Sterret's  hands,  and  that  Sterret  forbore  that  remedy 
in  consideration  of  Nixon's  contract  to  indemnify  him,  and  ever 
since  has  forborne,  trusting  to  Nixon's  promise. 

M'llvaine,  for  the  plaintiff  in  error. 

1.  There  was  a  continuing  consideration  which  was  sufficient 
to  support  the  promise,  as  where  in  consideration  that  the  defend- 
ant had  become  and  was  tenant  to  the  plaintiff  of  certain  land, 
and  undertook  during  the  tenancy  to  repair.    1  Chitt.  Plead.  298 ; 
4   East.  154.     In  Pearl  v.  Unger  (Cro.  Eliz.  94),  in  assumpsit,  the 
plaintiff  declared   he   was   possessed   of  certain   land,  and   the 
defendant,  in  consideration  that  he  had  occupied  the  land  and  had 
paid  the  rent  to  the  defendant  all  the  time  he  had  occupied  it, 
assumed    to   save  him  harmless  for  the  occupation   of  the  land 
always  during  the  term :  it  was  adjudged  that  the  consideration 
that  the  plaintiff  was  in  possession  and  had  paid  his  rent,  and  was 
to  pay  his  rent,  was  sufficient  to  cause  the  other  to  defend  his 
possession  for  the  time  past  and  to  come.     So  in  Powley  v.  Walker 
(5  T.  Rep.  873),  the  mere  relation  of  landlord  and  tenant  was 
held  a  sufficient  consideration  for  the  tenant's  promise  to  manage 
the  farm  in  a  husbandlike  manner.     So  where  the  consideration 
of  the  defendant's  marriage  was  the  plaintiff's  having  married  his 
daughter.     Here   the   consideration  for  the  defendant's  promise 
was  the  plaintiff's  continuing  to  remain  surety  for  Morris,  and  not 
proceeding  to  require  new  bail  under  the  laws  of  Maryland :  and 
that  is  necessarily  implied   from   the   nature  and   terms  of  the 
defendant's  undertaking. 

2.  There  was  some  evidence  to  go  to  the  jury  to  show  that 
Nixon's  promise  was  the  consideration  on  which  the  defendant 
entered  into  the  bond.     They  were  brothers-in-law,  and  the  cor- 
respondence shows  they  were  intimate  friends.     Nixon,  not  living 
in  Baltimore,  could  not  become  surety  in  the  bond,  and  it  is  a  fair 
inference,  from  the  circumstances,  that  he  told  Morris  to  get  some 
one  to  become  surety,  and  he  would  indemnify  him.     The  letter 
was  nearly  contemporaneous  with  the  bond,  considering  the  then 
state  of  the  mails,  and  it  ought  all  to  be  considered  one  transac- 
tion.    In  several  cases  it  has  been  held  fair  to  infer  that  the  guar- 
anty was  given  in  connection  with  the  transaction  it  related  to. 
8  J.  B.  Moore  2 ;  11  Johns.  221 ;  10  Wend.  207;  1  Bing.  216;  8 
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Johns.  28;  10    Wend.  218;   6  Bing.  201 ;  8  DowL  fy  Ry.  62;  3 
Watts  214;  3  Burr.  1663;  10  Mass.  222. 

If  the  plaintiff  being  in  danger  applied  to  the  defendant  and 
threatened  to  proceed  under  the  Maryland  Act,  and  then  the 
defendant  gave  the  security,  it  would  be  a  sufficient  consideration. 
There  would  be  forbearance. 

Williams,  contra.  There  being  no  parol  evidence,  the  case 
must  turn  on  the  bond  and  letter,  and  their  construction  is  for  the 
court.  A  past  consideration  is  bad,  and  this  is  clearly  so.  It  is 
for  having  before  that  time  become  security.  All  was  pas(  and 
done,  and  therefore  the  promise  was  nudum  pactum.  It  is  not  like 
the  cases  of  forbearance,  for  there  the  party  was  to  wait,  and  here 
there  was  no  such  agreement.  And  as  to  a  continuing  considera- 
tion, that  can  only  be  where  the  relation  exists  which  produces  a 
continuing  obligation,  such  as  that  of  landlord  and  tenant,  father 
and  son-in-law,  none  of  which  apply  to  a  surety  or  guarantor. 
There  was  nothing  to  prevent  the  plaintiff  from  applying  to  the 
court  in  Maryland  and  requiring  new  security.  There  was  there- 
fore no  contract  to  forbear. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action,  being  assumpsit,  is  founded  upon  a 
promise  of  indemnity,  and  the  only  question  raised  in  it  is,  was 
the  consideration  sufficient  in  law  to  render  the  promise  binding. 
The  court  below  considered  the  consideration  as  past ;  and  as 
Nixon,  the  party  who  made  the  promise  of  indemnity,  derived  no 
benefit  whatever  from  it,  this  promise  was  therefore  to  be  regarded 
as  a  nudum  pactum,  upon  which  no  action  could  be  maintained  for 
a  breach  of  it.  We,  however,  think  the  court  were  mistaken  in 
the  view  which  they  took  of  the  matter :  for  instead  of  the  consi- 
deration being  a  past  consideration,  it  appears  to  us  to  have  been 
more  properly  a  continuing  one.  It  was  only  eight  days  after  the 
execution  of  the  bond  by  Sterret  as  the  surety  of  Morris,  that 
Nixon  gave  his  promise  of  indemnity  to  Sterret  for  having  done 
so.  At  the  time  of  making  this  promise,  it  is  most  likely  that  no 
act  whatever  had  been  done  by  Morris  in  administering  the  estate 
of  Kane,  to  which  the  condition  of  the  bond  had  reference.  But, 
at  all  events,  little  if  anything  could  have  been  done,  for  it  was  a 
work  or  trust  that  could  only  be  accomplished  or  administered  in 
the  progress  and  after  the  lapse  of  considerable  time.  Generally 
one  year,  at  least,  is  allowed  for  such  purpose,  so  that  as  long  as 
the  estate,  mentioned  in  the  condition  of  the  bond,  remained  to  be 
administered,  Sterret,  the  surety,  was  liable  to  be  damnified  by  the 
misconduct  or  neglect  of  Morris,  the  principal,  in  attending  to  and 
performing  the  same.  This  liability  of  the  surety  to  be  injured 
in  future,  was  a  continuing  liability,  and,  to  prevent  his  sustain- 
ing a  loss  thereby,  may  be  fairly  said  to  be  the  consideration  for  mak- 
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ing  the  promise  of  indemnity  by  Nixon.  If  so,  the  consideration 
was  a  continuing  consideration.  Suppose,  for  instance,  that  Mor- 
ris himself,  on  the  12th  of  May  after  the  execution  of  the  bond, 
had  made  a  promise  of  indemnity  to  Sterret,  his  surety,  similar  to 
that  which  Nixon  made  on  that  day  at  Morris's  instance,  would 
not  the  consideration  have  been  considered  as  continuing  and  the 
promise  binding?  No  doubt  will  be  entertained  but  it  would, 
just  as  clearly  as  in  the  case  of  a  promise  made  by  a  tenant,  after 
the  commencement  of  his  lease  and  during  its  continuance,  to 
repair,  &c.  See  1  Chitty's  Civil  PL  298,  and  the  authorities  there 
referred  to.  Then  if  Morris  himself  would  have  been  bound  by 
his  promise  of  indemnity,  upon  the  ground  that  the  consideration 
was  continuing,  it  is  difficult  to  perceive  any  good  reason  why  a 
third  person  should  not  be  bound  who  undertakes  to  do  it  for  him. 
It  may  be  said  that  Morris  had  an  interest  in  administering  the 
estate  and  might  be  a  gainer  by  it,  but  that  Nixon,  the  third  per- 
son in  this  case,  could  not  in  any  way  be  a  gainer  by  it,  and  there- 
fore Morris  might  be  considered  as  bound  by  such  promise  when 
Nixon  ought  not.  But  although  profit  or  gain  by  the  party  pro- 
mising may  be  a  sufficient  consideration  to  support  his  promise, 
yet  it  is  equally  well  settled  that  a  detriment  to  the  party  to  whom 
the  promise  is  made  is  equally  good.  Jones  v.  Ashburnham  (4  East 
463).  If  the  promise,  in  this  case,  had  been  made  by  Nixon  to 
Sterret  previously  to  the  latter's  becoming  surety,  for  the  purpose 
of  inducing  him  to  do  so,  it  is  admitted  that  it  would  have  been 
binding.  But  although  it  was  not  made  previously  with  such 
view,  yet  it  was  evidently  made  for  the  purpose  of  inducing  him 
to  be  contented,  to  rest  easy,  and  remain  surety,  when  by  the  law 
of  Maryland  he  might  have  relieved  himself  from  all  detriment  on 
account  of  such  suretyship,  at  least  in  time  to  come,  as  soon  as  he 
conceived  that  he  was  in  danger  of  suffering  from  it,  by  obtaining 
an  order  of  the  court  to  have  the  property  delivered  over  to  him- 
self, unless  Morris  gave  counter  security.  Thus  Sterret  was  in- 
duced to  remain  surety  for  Morris  at  the  special  instance  and 
request  of  Nixon,  whereby  he  received  great  detriment ;  and  why 
Nixon  should  not  indemnify  him  in  the  latter  case  as  much  as  in 
the  former,  is  not  easily  answered.  For  it  can  scarcely  be  ques- 
tioned, that  the  injury  done  by  Morris  to  Sterret  as  his  surety  was 
all  effected  after  the  promise  of  indemnity  given  by  Nixon. 

But  there  is  another  view,  under  which  it  appears  to  me,  that 
this  case  might  and  ought  to  have  been  left  by  the  court  to  the 
jury,  if  the  plaintiff  had  not  been  entitled  otherwise  to  recover, 
to  say  from  the  circumstances  given  in  evidence,  whether  the  pro- 
mise of  indemnity  made  by  Nixon  was  not  given  in  pursuance  of 
a  promise  or  assurance  made  by  Morris  to  Sterret  previously  to 
the  latter's  becoming  his  bail,  that  he  would  procure  the  promise 
of  Nixon  to  keep  him  indemnified ;  and,  if  so,  that  the  promise  of 
Nixon  was  good  and  binding.  For  unless  such  assurance  was 
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given  by  Morris  to  Sterret,  to  induce  him  to  become  his  bail,  why 
should  Morris,  in  the  course  of  only  eight  days  afterwards,  almost 
as  soon  as  it  was  practicable,  have  procured  Nixon  to  give  his 
promise  of  indemnity  ?  It  would  have  been  idle  and  unnecessary 
in  Morris  to  obtain  from  Nixon  such  promise  of  indemnity,  unless 
he  was  bound  to  do  so,  in  order  to  fulfil  his  previous  promise  to 
Sterret.  Indeed  it  seems  almost  impossible  to  account  rationally 
for  his  obtaining  it  upon  any  other  ground.  It  is  like  the  case  of 
a  precedent  request,  which  is  seldom  proved,  for  in  most  cases,  it 
necessarily  arises  out  of  the  circumstances  of  the  transaction. 
Per  Serg't.  Williams,  1  Saund.  265,  Note  (1). 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Wright  against  Smyth, 

Mutual  covenants  are  to  be  construed  as  dependent  or  independent,  according 
as  it  may  best  concur  with  the  design  of  the  whole  instrument  and  effectuate  the 
intention  of  the  parties. 

Unliquidated  damages  for  violation  of  a  separate  and  independent  covenant 
made  by  the  plaintiff,  are  not  a  subject  of  defalcation  or  set-off  in  an  action  for 
breach  of  the  defendant's  covenant. 

Where  an  authority  to  appraisers  to  make  a  list  of  debts  is  doubtful  on  the  face 
of  an  agreement,  acts  of  the  party  inducing  them  to  exercise  such  authority  are 
evidence. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, where  a  verdict  and  judgment  were  rendered  for  the 
plaintiff,  Bartholomew  Smyth,  against  Samuel  Wright. 

The  plaintiff  declared  against  Wright  as  the  guarantor  of  a  con- 
tract made  between  George  W.  Delaway  and  the  plaintiff'.  On 
the  8th  of  February  1833,  Smyth  &  Delaway,  by  writing  under  seal, 
agreed  to  enter  into  partnership  for  conducting  the  business  of  a 
marble  yard  under  the  firm  of  Delaway  &  Smyth.  By  the  first 
article,  Smyth  was  to  advance  $1000  as  the  first  capital,  the  know- 
ledge of  business  possessed  by  Delaway  over  Smyth  being  consi- 
dered an  equivalent  for  the  $1000,  subject  to  article  6.  The  other 
articles  stipulated  that  Delaway  should  be  the  active  partner — 
only  $200  to  be  drawn  out  annually  by  each — each  to  be  entitled 
to  half  the  profits  on  a  regular  annual  settlement,  which  were  to 
remain  invested — and  six  per  cent,  on  moneys  advanced.  By  the 
6th  article,  in  case  of  dissolution,  the  $1000  were  to  be  repaid  to 
Smyth  out  of  the  capital,  "in  case  said  stock  or  capital  should 
amount  to  as  much,"  and  the  residue  divided  equally. 
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On  the  16th  of  February  1836,  a  dissolution  took  place  under  an 
agreement  as  follows :  "  All  the  real  estate  belonging  to  the  late 
firm  or  to  the  said  partners,  as  tenants  in  common,  shall  be  valued 
and  appraised  by  two  competent  persons,  one  to  be  chosen  by 
each  party  and  to  have  the  right  to  appoint  an  umpire  in  case  of 
a  disagreement,  and  the  personal  property,  stock  in  trade,  and 
effects,  outstanding  debts  and  credits  belonging  to  the  late  firm  to 
be  examined,  valued  and  appraised  by  two  competent  persons,  one 
to  be  appointed  by  each  party  and  to  have  the  right  to  appoint  an 
umpire  in  case  of  their  disagreement. 

All  the  said  estate,  real  and  personal,  debts  and  credits,  are  to 
be  taken  by  the  said  Bartholomew  Smyth  at  the  valuation  and 
appraisement  so  made. 

All  the  debts  due  by  the  late  firm,  are  to  be  assumed  and  forth- 
with paid  or  settled  by  Bartholomew  Smyth,  and  all  the  unfinished 
jobs  on  hand  are  to  be  taken  and  finished  by  him  at  his  cost  and 
for  his  exclusive  profit  on  the  work  left  to  be  finished. 

The  amount  of  the  said  valuation,  over  and  above  the  amount 
of  the  debts  so  to  be  assumed  and  paid  or  settled  by  the  said  Bar- 
tholomew Smyth,  including  $1000  due  to  him  by  the  late  firm,  is 
to  be  equally  divided  between  the  said  parties ;  the  share  of  the 
said  George  W.  Delaway  is  to  be  forthwith  paid  to  him  in  stock, 
or  if  there  shall  not  be  enough  stock,  then  in  stock  so  far  as  the 
same  will  go,  and  the  residue  in  the  outstanding  debts  due  to  the 
late  firm ;  the  said  stock,  (and  debts)  to  be  forthwith  assigned  and 
delivered  to  him  according  to  the  valuations.  And  all  the  residue 
of  the  said  estate,  real  and  personal,  outstanding  debts,  and  credits 
to  be  forthwith  made  over  and  delivered  to  the  said  Bartholomew 
Smyth,  the  same  to  be  taken  at  the  valuation  aforesaid. 

The  said  parties  to  give  to  each  other  full  and  sufficient  security 
for  the  full  and  entire  compliance  with  this  agreement,  and  also 
for  the  full  protection  of  and  indemnity  to  all  persons  or  person 
who  have  given  security  for  the  late  firm ;  and  the  said  George 
W.  Delaway  to  give  further  sufficient  security,  that  the  said  firm 
shall  appear  by  the  said  valuations  and  appraisements  to  have 
been  entirely  solvent  on  the  3d  of  February,  last  past :  and  also, 
that  no  debts  shall  appear  or  come  against  the  said  Bartholomew 
Smyth,  of  his  the  said  Delaway's  contracting,  other  than  such  as 
appear  by  the  books  of  the  said  firm  or  are  otherwise  reasonably 
within  the  present  knowledge  of  the  said  Bartholomew  Smyth,  and 
if  any  such  should  appear  he  the  said  George  W.  Delaway  shall 
pay  and  discharge  his  just  and  rateable  share  thereof,  and  that  if 
any  error  or  mistakes  or  errors  in  the  books  or  accounts  committed 
by  him  the  said  Delaway  shall  be  hereafter  sufficiently  made  to 
appear,  he  the  said  Delaway  shall  discharge  and  pay  his  just  and 
legal  proportion  thereof,  and  that  the  same  shall  be  rectified  as  to 
law  and  justice  shall  belong.  And  it  is  further  agreed,  that  what- 
ever balance  shall  be  due  to  either  of  the  said  parties  upon  the 
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due  settlement  of  the  accounts  and  books  shall  be  forthwith  paid 
or  allowed  to  him  by  the  other." 

On  the  16th  of  March  following  the  persons  mutually  appointed 
appraised  the  real  estate  at  the  sum  of  $2500.  They  appraised 
the  debts  owing  them  at  $1728.44,  omitting  in  this  a  debt  due  by 
Ellmaker's  estate,  which  was  considered  good  and  afterwards  re- 
covered. They  annexed  a  list  of  "  debts  owing  by  the  firm," 
amounting  to  $5427.07,  which  they  certified  in  the  same  manner 
as  the  former ;  one  claim  of  which  was  "  bill  owing  B.  Smyth  in- 
cluding the  81000  specified  in  the  written  agreement." 

The  narr.  set  forth  these  agreements  and  the  appraisements,  and 
averred  that  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  assumed  and  forthwith  paid  or  settled  according  to 
the  terms  of  the  said  agreement  between  the  said  plaintiff  and  the 
said  George  W.  Delaway,  and  the  said  plaintiff  in  fact  further 
saith  that  afterwards  to  wit,  on  the  day  and  year  last  aforesaid 
he  the  said  plaintiff  paid  and  assumed  sundry  debts  due  and  owing 
by  the  said  firm  at  the  time  of  said  agreement  between  the  said 
plaintiff  and  the  said  Delaway,  amounting  to  the  sum  of  $500 
which  were  not  included  in  the  said  last-mentioned  valuation  and 
appraisement,  and  which  were  not  within  the  knowledge  of  the 
said  plaintiff  at  the  time  of  making  the  said  agreement,  nor  did 
they  appear  by  the  books  of  the  said  firm.  And  the  said  plaintiff 
in  fact  further  saith  that  the  said  last-mentioned  appraisers  did 
also  examine,  value  and  appraise  the  personal  property,  stock  in 
trade  and  effects  and  credits  belonging  to  the  said  firm,  and  did 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  at  the 
county  aforesaid,  by  an  award  under  their  hands  duly  made 
(which  said  last-mentioned  award  the  said  plaintiff  now  here  into 
court  brings)  report  and  award  that  they  appraised  the  same  at 
the  sum  of  $1728.44,  which  said  last-mentioned  personal  property, 
stock  in  trade,  effects  and  credits  were  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  taken  by  the  said  plaintiff  at  the 
valuation  and  appraisement  last-mentioned,  according  to  the  terms 
of  the  said  agreement. 

And  the  said  plaintiff  further  saith  that  although  he  the  said 
plaintiff  hath  always  from  the  time  of  making  of  the  said  agree- 
ment hitherto  well  and  truly  performed,  fulfilled  and  kept  all  things 
therein  contained  on  his  part  and  behalf  to  be  performed,  fulfilled 
and  kept  according  to  the  tenor,  and  effect,  true  intent  and  mean- 
ing thereof,  the  said  plaintiff  saith  that  the  said  firm  was  not  sol- 
vent on  the  3d  of  February  1836,  neither  did  it  appear  by  the  said 
valuations  and  appraisements  to  have  been  then  solvent,  but  on 
the  contrary  thereof  the  said  firm  on  the  said  last -mentioned  day 
was  wholly  insolvent  and  its  debts  then  amounted  to  $1304.87 
more  than  its  assets,  and  it  so  appeared  by  the  said  valuations  and 
appraisements,  contrary  to  the  tenor  and  effect  of  the  said  agree- 
ment between  the  said  plaintiff  and  the  said  George  W.  Delaway, 
iv.  —  67  2  u 
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and  of  the  covenant  of  the  said  defendant  in  that  behalf  made  as 
aforesaid. 

And  the  said  plaintiff  further  says,  that  debts  to  the  amount  of 
$500  did,  after  the  making  of  the  said  agreement  between  the  said 
plaintiff  and  the  said  George  W.  Delaway,  appear  and  come 
against  the  plaintiff  of  his  the  said  George  W.  Delaway's  con- 
tracting on  behalf  of  the  said  firm  other  than  such  as  appeared 
by  the  books  of  the  said  firm,  and  which  were  not  within  the  know- 
ledge of  the  said  plaintiff  at  the  time  of  the  said  agreement,  and 
which  said  debts  the  said  plaintiff  was  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  obliged  to  pay  and  assume  payment  of, 
and  did  actually  pay  or  assume  payment  thereof  contrary  to  the 
tenor  and  effect  of  the  said  agreement  between  the  said  plaintiff 
and  the  said  George  W.  Delaway,  and  of  the  covenant  of  the  said 
defendant  in  that  behalf  made  as  aforesaid. 

And  the  said  plaintiff  further  saith,  that  upon  the  due  settlement 
of  the  accounts  and  books  of  the  said  firm,  a  balance  was  found 
in  favour  of  the  said  plaintiff  amounting  to  $2154.03,  which  said 
sum  the  said  George  W.  Delaway  did  not  forthwith  pay  to  the 
said  plaintiff,  nor  hath  lie  at  any  time  paid  the  same  or  any  part 
thereof  to  the  said  plaintiff,  according  to  the  form  and  effect  of 
the  said  agreement  so  made  as  aforesaid  between  the  said  plain- 
tiff and  the  said  George  W.  Delaway,  and  of  the  covenant  of  the 
said  defendant  in  that  behalf  made  as  aforesaid,  but  on  the  con- 
trary thereof  the  same  remains  wholly  unpaid.  And  so  the  plain- 
tiff saith  that  the  said  defendant  hath  not  kept  the  said  covenant 
so  by  him  made  as  aforesaid,  but  hath  broken  the  same,  and  to 
keep  the  same  with  the  said  plaintiff  hath  wholly  neglected  and 
refused,  to  the  damage  of  the  said  plaintiff  of  $5000,  and  there- 
fore he  brings  his  suit,  &c. 

On  the  trial  the  plaintiff  offered  in  evidence  the  appraisements 
of  real  estate  and  stock,  and  personal  estate  and  debts  due  by  the 
firm,  having  previously  proved  by  a  witness  that  at  the  meetings 
of  the  referees,  Delaway  said  they  were  to  settle  everything, 
and  brought  the  books  and  gave  them  to  them  to  examine,  and  that 
they  were  urged  by  the  parties  to  examine  thoroughly.  The  de- 
fendant objected,  but  the  court  overruled  the  objection,  and  sealed 
a  bill  of  exception. 

The  plaintiff  then  showed  an  agreement  under  seal,  on  the  23d 
of  August  1836,  between  him  and  Delaway.  Also  a  judgment  on 
a  suit  to  December  1835,  by  Brooks  against  Delaway  &  Smyth, 
and  Hitner  against  same,  satisfied  22d  of  December  1840.  Also 
judgment  of  19th  of  October  1837,  by  Amos  &  Davis  against 
Smyth  &  Delaway,  (of  March  term  1836),  in  which  a  fieri  facias 
and  ca.  sa.  were  issued  against  Delaway.  Also  suit  to  March 
term  1837,  Taylor  &  Eckstein  against  Delaway  &  Smyth,  satis- 
fied 5th  of  January  1841.  Delaway  took  the  benefit  of  the  insol- 
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vent  laws  on  petition  in  October  1837.  He  swore  as  a  witness 
for  the  defendant  that  he  was  broke  up  by  the  debts  of  Delaway 
&  Smyth  coming  against  him. 

The  defendant  requested  the  court  to  charge  the  jury  : 

1.  That  the  plaintiff  was  not  entitled  by  law  to  recover  in  the 
said  action,  inasmuch  as  the  declaration  did  not  contain  any  alle- 
gation that  the  defendant  had  stipulated  that  the  said  firm  of 
Delaway  &  Smyth  should  appear  to    have   been   solvent,  nor 
did  any  such  stipulation  appear  to  have  been  made  by  the  defend- 
ant. 

2.  That  the  plaintiff  was  not  entitled  to  recover  in  this  action, 
inasmuch  as  the  declaration  did  not  allege  that  the  said  Delaway 
had  failed  to  give  further  security  that  the  said  firm  should  appear 
to  have  been  solvent  according  to  the  terms  of  his  said  agreement. 

3.  That  the  plaintiff  was  not  entitled  by  law  to  recover  in  this 
action,  inasmuch  as  he  had  not  paid  the  debts  of  the  late  firm  of 
Delaway  &  Smyth  before  the  institution  of  the  suit,  nor  for  a  long 
time  after  the  commencement  of  the  same. 

4.  That  the  plaintiff  was  not  entitled  by  law  to  recover  in  this 
action,  inasmuch  as  no  demand  had  been  made  on  the  said  Dela- 
way to  carry  into  effect  the  provisions  of  his  said  agreements,  nor 
had  any  notice  been  given  to  the  defendant  of  the  plaintiff's  claim, 
before  bringing  the  said  suitr  nor  was  any  such  demand  or  notice 
alleged  by  the  declaration. 

The  court  refused  so  to  instruct  the  jury,  and  charged  them  : 

1.  That  the  plaintiff  was  by  law  entitled  upon  the  present  de- 
claration, if  there  was  no  other  objection  to  his  recovery,  and  that 
the  defendant  was  bound  by  his  agreement  that  the  firm  should 
appear  to  have  been  solvent  by  the  said  valuation  and  appraise- 
ments of  the  real  and  personal  estate  of  the  firm,  subject  only  to 
correction  of  errors  in  the  said  appraisements'  in  omitting  to  value 
or  appraise  any  of  the  said  estate  real  or  personal. 

2.  That  the  covenants  contained  in  the  agreement  of  the  16th 
of  February  1836,  were  independent  covenants,  and  that  the  plain- 
tiff was  entitled  to  recover,  although  he  had  not  paid  or  settled 
the  debts  of  the  firm  before  the  institution  of  this  suit,  if  there  was 
no  other  objection  to  his  recovery. 

3.  That  the  claim  by  the  defendant  for  any  damage  sustained 
by  reason  of  the  failure  or  omission  of  the  plaintiff  to  pay  or  set- 
tle the  debts  of  the  firm,  could  not  be  the  subject  of  set-off  or  deduc- 
tion in  this  action,  but  must  be  the  subject  of  another  and  a  dif- 
ferent cause  of  action,  if  any  such  claim  existed. 

4.  That  no  demand  on  Delaway,  nor  notice  to  the  defendant, 
before  bringing  the  suit,  was  necessary  to  be  alleged  or  proved, 
if  the  jury  were  of  opinion  that  Delaway  was  insolvent  when  the 
said  agreement  was  made  on  the  16th  of  February  1836,  and  after- 
wards at  the  time  of  bringing  this  suit. 
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The  defendant  excepted  to  the  charge,  which  was  assigned  for 
error,  as  well  as  the  admitting  in  evidence — 1.  The  valuations 
and  appraisements  of  real  estate  and  stock,  and  personal  estate 
and  debts  due  to  the  firm.  2.  The  valuation  of  the  debts  due  by 
the  firm.  3.  The  day-book,  leger,  cash-book  and  work-book  o? 
the  firm. 

St.  George  Campbell  and  Williams,  for  plaintiff  in  error.  The 
plaintiff  could  not  recover,  having  neither  assumed  nor  paid  the 
debts  of  the  firm  at  the  institution  of  the  suit.  The  rule  is  that 
the  intention  is  to  govern  in  determining  whether  covenants  are 
dependent  or  independent.  4  Rawle  35.  Here  the  principal  con- 
sideration with  the  defendant  in  entering  into  the  agreement  of 
dissolution  was,  to  be  relieved  from  his  responsibility  to  the  cred- 
itors of  the  firm,  and  be  enabled  to  enter  into  another  business, 
instead  of  which  the  plaintiff  omitted  to  pay  or  settle  the  debts, 
and  suffered  the  defendant  to  be  sued  for  those  debts  until  he  was 
driven  into  insolvency.  Several  of  these  debts  remained  unsatis- 
fied till  the  day  of  trial.  At  all  events,  the  plaintiff  ought  to  have 
paid  to  the  extent  of  the  partnership  property,  and  if  that  was 
exhausted  should  have  averred  it  as  an  excuse  for  not  paying. 
These  covenants  were  dependent.  1  H.  Black.  270 ;  5  Wend.  496 ; 
11  Wend.  67.  The  plaintiff  having  averred  performance,  was 
bound  to  prove  it.  2  Watts  305;  6  Binn.  159;  2  Yeates  339. 

On  the  evidence,  it  appeared  that  the  firm  was  solvent.  But  it 
is  sufficient  for  us  that  it  was  not  shown  to  be  insolvent.  The 
appraisement  of  the  list  of  debts  due  by  the  firm  was  unauthor- 
ized and  not  admissible  in  evidence.  The  persons  to  be  appointed 
were  to  value  and  appraise  only  the  debts  "  belonging  to  the  firm." 
And  there  are  mistakes  in  omitting  to  charge  the  defendant  with 
Ellmaker's  debt,  that  being  intended  to  be  inserted,  and  afterwards 
recovered,  and  in  charging  the  defendant  with  SI 000,  the  money 
put  in  by  the  plaintiff.  That  ought  not  to  have  been  brought  in 
to  make  the  firm  insolvent,  nor  was  it  to  be  appraised. 

The  defendant  never  agreed  that  the  firm  should  appear  to  be 
solvent.  That  was  to  be  the  subject  of  "  further  sufficient  secu- 
rity," and  was  not  included  in  his  undertaking. 

If  the  defendant  was  liable  as  a  guarantor,  he  was  not  respon- 
sible till  Delaway  was  insolvent  or  sued.  16  Serg.  fy  Rawle  74. 

/.  Norris,  contra.  Debts  due  by  the  firm  were  to  be  examined 
and  valued.  Everything  was  to  be  valued  to  determine  whether 
the  firm  was  solvent,  otherwise  the  agreement  cannot  be  carried 
out.  At  any  rate  the  defendant  is  now  precluded  from  this  objec- 
tion, as  he  brought  the  books  to  the  appraisers  and  urged  them  to 
settle  everything. 

The  covenant  is  independent.    A  covenant  that  goes  only  to 
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part  of  the  consideration  is  a  distinct  and  independent  covenant. 
6  T.  R.  570 ;  4  Bing.  409 ;  Platt  on  Cov.  90.  If  the  performance 
is  unnecessarily  averred,  it  need  not  be  proved.  1  Sound.  235  ;  9 
Serg.  6f  Rawle  198. 

As  to  set-off  of  independent  covenants  sounding  in  unliquidated 
damages  for  tort,  that  cannot  be.  2  Wash.  C.  C.  R.  456 ;  2  Doll. 
237.  Here  there  was  no  plea  or  notice  of  set-off  or  defalcation. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  argument  of  the  plaintiff  in  error,  reduced 
to  its  essence,  amounts  to  this,  that  Delaway  was  not  liable  for 
the  partnership  estate's  not  appearing  to  be  solvent,  as  he  had 
covenanted  it  should,  unless  the  plaintiff  had  forthwith  settled  or 
paid  off  the  debts  of  the  firm  agreebly  to  the  covenant  on  his  part. 
But  the  argument  seems  to  be  without  foundation.  The  two  sub- 
jects are  in  their  nature  distinct  and  unconnected,  and  each  may 
be  performed  independently  of  the  other,  and  without  reference 
to  it.  The  payment  of  the  debts  cannot  go  to  make  the  estate 
more  solvent,  nor  is  the  plaintiff  exempted  from  paying  the  debts 
because  the  estate  may  appear  to  be  insolvent.  In  addition  to 
this  the  covenants  are  separated  into  distinct  classes  and  both  par- 
ties required  and  gave  security  for  the  performance  of  them  re- 
spectively, and  may  be  considered  as  relying  on  that,  and  not  on 
the  prior  or  concurrent  performance  by  the  other.  It  is  true  dam- 
age may  have  been,  and  it  is  alleged  was,  sustained  by  Delaway 
in  consequence  of  the  plaintiff's  failing  to  pay  the  debts  of  the 
firm:  but  for  that  Delaway  had  his  remedy  by  action  against  the 
plaintiff  or  his  security  for  any  damage  he  could  show  he  had  sus- 
tained, in  the  same  way  as  the  plaintiff  has  against  him.  And  it 
is  not  possible  to  say  that  any  one  of  these  covenants  by  the  plain- 
tiff, or  all  taken  together,  were  vital  to  the  defendant's  perform- 
.  ance  of  his  undertaking,  but  on  the  contrary,  each  party  was  to 
perform  for  himself  his  own  covenants,  whether  the  other  party 
made  default  or  not.  Delaway  chose  to  stipulate  and  the  defend- 
ant to  guarantee  that  the  estate  should  appear  to  be  solvent,  for 
reasons  best  known  to  themselves,  and  that  without  reservation 
or  condition,  and  without  any  express  or  implied  reference  to  any- 
thing to  be  done  on  the  part  of  the  plaintiff  as  involved  in  its  per- 
formance. It  is  now  settled  that  the  dependency  or  independency 
of  mutual  covenants  does  not  arise  from  the  use  of  any  particular 
phraseology,  such  as  covenant,  condition,  consideration  or  the  like, 
or  on  the  collocation  of  words  or  sentences  in  an  instrument.  The 
nature  of  the  transaction,  and  the  object  and  design  of  the  parties, 
are  to  be  looked  at,  and  such  construction  is  to  be  given  as  will  best 
effectuate  their  object  and  do  justice  between  them.  On  looking 
at  these,  we  agree  with  the  court  below  that  in  this  case  it  com- 
ports with  the  design  of  this  agreement  and  best  carries  out  the 

iv.  —  2  u  * 
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intention  of  the  parties,  to  construe  the  covenants  as  distinct  and 
independent,  to  be  performed  by  each  party  for  himself,  independ- 
ently of  any  performance  by  the  other,  and  that  each  is  liable  to 
the  other  for  any  damage  sustained  by  the  non-performance  of 
what  either  undertook  to  perform  on  his  part. 

2.  The  defendant  further  contends,  that  even  if  the  covenants  are 
independent  he  had  a  right  to  set-off  or  defalcate  the  damages  he 
had  sustained  in  consequence  of  the  plaintiff's  violation  of  his  co- 
venant to  pay  the  debts,  against  the  present  claim.  That  he  offer- 
ed, however,  to  do  so  on  the  trial  in  the  regular  and  accustomed 
manner,  does  not  appear  by  the  record,  except  that  he  infers  it 
from  an  answer  by  the  court  to  a  different  question.  No  notice 
of  such  set-off  or  defence  was  given ;  no  evidence  was  adduced 
expressly  with  that  view ;  no  point  was  put  to  the  court  on  the 
subject.  All  that  can  be  said  in  regard  to  it  is,  that  if  the  court 
did  err  it  was  in  going  out  of  the  way  to  lay  down  a  hypothetical 
position  of  its  own.  We  have,  however,  no  hesitation  in  saying 
that  a  claim  of  unliquidated  damages  accruing  to  the  defendant 
merely  by  reason  of  the  breach  of  the  plaintiff's  separate  and 
individual  covenant  to  pay  the  debts,  is  not  a  subject  of  set-off  or 
defalcation  either  under  our  Act  of  Assembly  or  the  English  stat- 
utes of  set-off.  To  do  this  the  claim  must  be  first  reduced  to  some 
certainty  by  a  judgment. 

Another  objection  is,  that  the  court  erred  in  receiving  in  evi- 
dence the  list  of  debts  due  by  the  firm,  and  in  their  charge  on  that 
point.  It  is  true  a  list  of  debts  due  by  a  firm  is  not,  correctly 
speaking,  a  subject  of  appraisement,  and  there  may  be  a  doubt 
how  far  the  language  of  the  contract  authorized  the  appraisers  to 
append  such  a  list.  But  when  we  observe  that  it  was  in  some 
measure  a  necessary  item  to  be  fixed  in  order  to  determine  whe- 
ther the  firm  was  solvent,  and  that  it  appears  by  the  parol  evi- 
dence the  settlement  of  everything  was  pressed  on  the  appraisers' 
by  Delaway,  and  the  books  of  the  firm  brought  to  them  by  him  for 
that  purpose,  we  think  in  this  there  was  no  error. 

Judgment  affirmed. 


Dec.  1842.]  OF  PENNSYLVANIA.  535 


Hemphill  against  Tevis. 

A  purchaser  at  sheriff's  sale  under  a  judgment  on  a  mortgage,  by  giving  no- 
tice to  quit  to  a  tenant  holding  under  a  lease  subsequent  to  the  mortgage,  disaf- 
firms the  lease  and  determines  the  tenancy ;  and  the  relation  of  landlord  and  ten- 
ant cannot  be  renewed  by  the  tenant's  remaining  in  possession,  or  any  act  short 
of  a  mutual  contract  for  a  new  lease. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  assumpsit  brought  by  Benjamin  Tevis  against  John 
Hemphill  &  Mark  Richards,  to  recover  $125  for  the  use  and  oc- 
cupation of  the  rear  end  of  a  lot  on  Broad  street  adjoining  on  the 
south  ground  belonging  to  Hemphill  &  Richards,  from  the  1st  of 
October  1837  to  the  1st  of  October  1838. 

It  appeared  that  the  lot  belonged  to  Charles  Lukens,  and  that 
AdamEckfeldt,  as  his  agent,  leased  it  to  Hemphill  &  Richards  for 
three  years,  commencing  1st  of  April  1835,  at  the  rent  of  $125 
per  annum,  payable  quarterly.  An  agreement  to  this  effect  was 
reduced  to  writing  and  signed  by  the  parties,  but  not  sealed,  dated 
24th  of  March  1835.  Under  this  agreement  Hemphill  &  Rich- 
ards took  possession.  They  built  a  shed,  part  of  which,  perhaps 
twerve  feet,  Mr  Richards  testified  was  extended  on  the  lot.  The 
lot  was  miry  and  was  filled  up,  but  how  far  or  for  what  purpose 
it  was  occupied  was  disputed. 

On  the  31st  of  October  1836,  a  judgment  was  obtained  on  a 
mortgage  which  was  executed  before  the  date  of  the  agreement 
of  lease,  on  which  the  lot  was  sold  and  conveyed  to  the  plaintiff 
by  the  sheriff  on  the  5th  of  December  1836.  The  plaintiff  then 
gave  the  following  notice  to  the  defendants : 

"  Having  purchased  at  sheriff's  sale,  the  premises  occupied  by 
you  on  the  west  side  of  Broad  street,  in  the  city  of  Philadelphia, 
as  the  property  of  Charles  Lukens,  under  whom  you  hold  as  ten- 
ants, by  virtue  of  an  execution  on  a  mortgage  executed  before 
your  lease,  you  are  hereby  notified  to  remove  from  said  premises, 
and  deliver  up  the  same  to  me  peaceably :  otherwise,  I  shall  pro- 
ceed against  you  agreeably  to  the  law  in  such  case  provided. 

BENJAMIN  TEVIS. 

To  Messrs  JOHN  HEMPHILL  >  December       1836> 
and  MARK  KICHARDS.       > 

Acknowledged  the  receipt  of  a  copy  of  the  above. 

JOHN  HEMPHILL, 
December  21st  1836.  For  self  and  M.  RICHARDS. 
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It  further  appeared,  that  a  suit  was  commenced  by  Adam  Eck- 
feldt,  for  the  use  of  Benjamin  Tevis,  against  the  defendants,  to 
September  term  1837,  in  the  District  Court,  in  which  the  plaintiff 
demanded  the  rent  for  this  same  portion  of  the  lot,  from  the  1st  of 
October  1836  to  the  1st  of  October  1837.  Judgment  was  obtained 
on  the  25th  of  November  1837,  for  want  of  an  affidavit  of  defence. 
In  the  fall  of  1837  or  spring  of  1838,  the  plaintiff  applied  to  a 
person  in  the  employ  of  Hemphill  &  Richards,  and  asked  him  if 
he  did  not  know  some  one  who  wanted  to  rent  the  lot :  he  would 
pay  him  well  for  his  trouble. 

The  court  charged  the  jury  as  follows : 

The  defendants  deny  that  there  ever  was  any  contract  between 
them  and  the  plaintiff  for  the  use  and  occupation  of  the  lot  in 
question ;  and  they  deny  also  that  they  did  occupy  it,  in  point  of 
fact,  after  the  receipt  of  the  notice  of  the  plaintiff  in  December 
1836  to  deliver  up  the  premises.  The  plaintiff,  on  the  other  hand, 
says  that  the  defendants  were  the  tenants  of  Charles  Lukens : 
that  he  succeeded,  by  force  of  the  Act  of  Assembly,  to  the  rights 
of  Mr.  Lukens,  and  as  landlord  had  the  right  to  the  agreement  for 
lease  :  that  although  he  gave  a  notice  to  the  defendants  to  quit,  he 
never  followed  it  up,  nor  did  he  put  the  defendants  out  of  posses- 
sion, nor  did  they  deliver  up  the  possession  to  him :  and  that,  in 
point  of  fact,  they  continued  to  occupy  the  lot  after  the  notice, 
and  during  all  the  time  for  which  rent  is  demanded,  as  they  did 
before. 

Before  proceeding  to  the  testimony  of  the  witnesses,  I  will  call 
your  attention  to  some  of  the  questions  of  law  which  have  been 
raised.  By  the  sheriff's  sale,  the  plaintiff  acquired  the  right  to 
any  rent  which  should  accrue  between  the  acknowledgment  of  the 
sheriff's  deed  and  the  surrender  of  the  possession  to  him ;  and  by 
the  Act  of  16th  of  June  1836,  section  119,  he  acquired  the  same 
remedies  by  action  as  Mr  Lukens  had.  But  Mr  Lukens  could 
undoubtedly  have  sued  the  defendants  for  use  and  occupation  of 
the  lot;  and  therefore,  by  force  of  the  Act  of  Assembly,  the  plain- 
tiff, as  purchaser  at  sheriff's  sale,  may  maintain  the  same  action 
for  the  rent  accrued  after  the  acknowledgment  of  the  deed.  The 
plaintiff,  too,  by  the  sheriff's  sale  under  the  mortgage,  had  the 
right  to  put  the  defendants  out  of  possession,  as  the  mortgage 
here  dates  prior  to  the  agreement  for  a  lease.  But  the  plaintiff 
could  not  get  possession,  by  the  summary  proceeding  before  two 
justices,  without  giving  the  defendants  three  months'  notice, 
according  to  the  Act  of  Assembly.  The  giving  of  the  notice  by 
Mr  Tevis  did  not  terminate  the  defendants'  previous  possession, 
nor  was  their  acknowledgment  of  the  receipt  of  a  copy  of  the 
notice  a  surrender  of  the  possession  to  the  plaintiff.  The  defend- 
ants had  it  still  in  their  power  to  keep  the  plaintiff  out  of  posses- 
sion three  months,  if  the  plaintiff  chose  to  proceed  before  two 
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magistrates ;  or  till  the  possession  could  be  recovered  in  ejectment, 
if  he  chose  to  proceed  by  action. 

The  question  then  is,  whether  the  defendants  did  continue  to 
occupy  the  land  in  question  during  the  whole  of  the  period  for 
which  compensation  is  claimed ;  or  whether  the  occupation  under 
the  contract  made  with  Eckfeldt,  as  the  agent  of  Lukens,  was 
ended,  and  the  possession  surrendered.  The  giving  of  the  notice 
merely,  did  not  terminate  the  occupation  under  the  contract ; 
the  acknowledgment  of  the  receipt  of  the  copy  of  it  had  not  that 
effect.  There  is  no  evidence,  either,  that  the  plaintiff  proceeded 
under  the  notice  to  get  possession,  or  that  he  took  possession  in 
point  of  fact ;  nor  is  there  any  evidence  of  the  actual  surren- 
der of  the  possession,  or  offer  to  surrender  it,  by  the  defendants. 
If  the  defendants  had  wished  to  relinquish  their  possession  under 
the  contract  to  the  plaintiff,  they  ought,  upon  receiving  the  notice 
from  him,  or  within  three  months  thereafter,  to  have  withdrawn 
their  effects  from  the  lot,  and  to  have  said  something,  or  to  have 
done  something,  signifying  to  the  plaintiff  their  surrender  of  the 
premises  to  him,  in  pursuance  of  the  notice.  And  without  a  relin- 
quishment  of  the  possession  to  the  plaintiff,  they  would  be  deemed 
still  to  occupy  the  premises,  although  they  might  not  use  them  for 
any  useful  purpose. 

The  defendants  allege  that  they  cannot  be  made  liable  to  this 
action,  because  it  essentially  depends  on  a  contract,  and  that  they 
made  no  contract  with  the  plaintiff;  and  that  as  the  plaintiff 
claims  under  a  mortgage  of  an  earlier  date  than  their  lease,  the 
plaintiff  cannot  take  advantage  from  the  contract  for  a  lease  with 
Lukens;  and x therefore  they  conclude  it  is  indispensable  to  the 
plaintiff's  recovery  that  he  should  not  only  prove  an  actual  occu- 
pation by  them,  but  also  a  contract  between  them.  It  may  be 
admitted  that  the  defendants'  views  are  correct  upon  general 
principles;  but  the  Act  of  16th  June  1836,  section  119,  supplies 
the  want  of  actual  priority  of  contract — declares  that  the  pur- 
chaser at  sheriff's  sale  shall  be  deemed  the  landlord  of  such 
tenant,  and  shall  have  the  like  remedies  to  recover  any  rents  or 
sums  accruing  subsequently  to  the  acknowledgment  of  the  deed, 
as  the  defendant  in  the  execution  might  have  had  if  no  such  sale 
had  been  made.  The  question  then  is,  (as  before  stated),  whether 
Lukens  could  have  recovered  under  the  circumstances  in  evidence, 
if  the  lot  had  not  been  sold  by  the  sheriff.  The  plaintiff  alleges, 
that  not  only  was  there  no  actual  surrender  or  offer  to  surrender 
the  premises,  but  that  the  defendants  in  fact  occupied  the  prem- 
ises during  all  the  time  for  which  he  claims  a  compensation.  This 
is  a  question  of  fact  depending  on  the  evidence. 

The  plaintiff  requested  the  court  to  charge  upon  the  following 
points : 

1.  That  a  purchaser  at  sheriff's  sale  of  the  estate  of  a  landlord, 
iv.  —  68 


538  SUPREME  COURT  [Philadelphia 

[Hemphill  v.  Tevis.] 

although  the  sale  be  under  an  encumbrance  prior  to  the  lease,  may 
elect  to  confirm  the  lease  and  obtain  the  rightfe  of  a  landlord,  in 
place  of  the  former  landlord,  and  defendant  in  execution. 

2.  That  where  the   tenant   holds   possession,  or  occupies   the 
premises  after  such  a  sheriff's  sale,  and  the  purchaser  confirms 
the  lease  by  suing  thereon,  and  the  defendant  by  paying  the  rent 
for  the  year  next  ensuing  the  sheriff's  sale,  it  becomes  binding  on 
both  parties. 

3.  That  after  the  termination  of  the  lease,  if  the  tenant  gives  no 
notice  of  his  removal,  and  continues  to  occupy  the  premises  as 
before  by  his  own  or  the  articles  of  his  sub-tenants,  he  remains 
liable  for  the  rent  during  such  occupation. 

4.  If  the  jury  believe  the  relation  of  landlord  and  tenant  existed 
between  the  plaintiff  and  defendant,  the  ceasing  to  use  the  premises 
by  defendant,  without  a  surrender  or  notice  to  the  landlord,  did 
not  amount  to  a  relinquishment  of  the  tenancy,  and  the  tenant 
continues  liable  for  the  rent. 

Answer  to  the  first  proposition  :  "  The  purchaser  at  a  sheriff's 
sale,  under  the  circumstances  mentioned,  succeeds  to  the  benefit 
of  the  contract  (if  he  chooses  to  have  it)  by  force  of  the  Act  of 
Assembly." 

Answer  to  the  second :  "  Suing  on  the  contract  for  rent  accrued 
after  the  sheriff's  deed,  in  the  purchaser's  own  name,  would  be  a 
confirmation  of  the  lease ;  and  any  act  of  the  purchaser  showing 
his  agreement  to  the  contract,  and  to  the  occupation  of  the  tenant, 
would  be  a  confirmation  of  the  contract  upon  his  part ;  and  any 
corresponding  act  of  the  tenant,  recognising  the  right  of  the  pur- 
chaser at  sheriff's  sale  as  his  landlord,  would  be  evidence,  together 
with  such  act  of  the  landlord,  of  actual  priority  of  contract 
between  them." 

Answer  to  the  third :  "  The  occupation  of  a  sub-tenant  of 
premises  demised  to  him  by  the  tenant,  or  an  occupation  by  a 
sub-tenant  in  pursuance  of  a  contract  between  him  and  the  tenant 
who  demised  to  him,  is  equivalent  to  an  occupation  by  the  tenant 
himself.  But  an  occupation  by  a  sub-tenant  of  premises  not 
demised  to  him  by  the  tenant,  and  not  authorized  by  the  tenant, 
is  not  an  occupation  by  the  tenant,  but  rather  a  wrongful  act  of 
the  sub-tenant,  for  which  he  alone  ought  to  be  responsible." 

In  reply  to  the  fourth  proposition,  the  court  said  it  had  been 
sufficiently  answered  by  the  remarks  already  made. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  Any  occupancy  of  the  disputed   premises   by  defendants' 
tenants,  without  the  permission  of  defendants,  and  against  it,  is  a 
mere  trespass,  and  no  act  of  defendants  at  all. 

2.  If  plaintiff,  by  his  notice,  repudiated  the  lease  of  Eckfeidt, 
he  cannot  afterwards  elect  to  confirm  it. 
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3.  Plaintiff  deriving  his  title  under  a  judgment  on  a  mortgage 
executed  prior  to  Eckfeldt's  lease,  cannot  hold  the  defendants  to 
that  lease  without  their  consent  or  attornment  to  him. 

4.  No  former  recovery  of  rent,  against  defendants,  for  the  pre- 
mises, in  an  adverse  suit,  is  any  evidence  of  their  admission  of  the 
tenancy. 

5.  There  is  no  evidence  that  the  wheels,  lumber,  &c.,  seen  on 
the  premises,  belonged  to  defendants. 

Answer  to  the  first  proposition :  "  This  point  is  answered  by 
the  answer  given  to  the  plaintiff's  third  point." 

Answer  to  the  second :  "  The  notice  of  the  plaintiff  was  an  inti- 
mation of  his  intention  to  have  the  possession  of  the  premises ;  but 
unless  it  was  pursued,  it  did  not  of  itself  terminate  the  occupation 
of  the  defendants,  or  exonerate  them  from  their  obligation  to  sur- 
render the  premises  to  the  plaintiff,  or  offering  to  do  so." 

Answer  to  the  third :  "  This  has  been  answered  already,  by 
referring  the  jury  to  the  Act  of  Assembly.  I  repeat  what  I  said 
in  that  connexion."  , 

Answer  to  the  fourth :  "  This  proposition  is  correct  as  a  general 
principle ;  but  a  judgment  for  want  of  an  affidavit  of  defence  affords 
a  legal  presumption  that  the  defendants  had  no  defence." 

Answer  to  the  fifth :  "  There  is  no  express  evidence  who  owned 
the  wheels  and  timber  on  the  premises." 

The  defendants  excepted  to  the  charge. 

Errors  assigned : 

1.  The  court  erred  in  charging  the  jury,  that  by  the  sheriff's 
sale  the  plaintiff  acquired  the  right  to  any  rent  which  should 
accrue  between  the  acknowledgment  of  the  sheriff's  deed  and  the 
surrender  of  the  possession  to  him. 

2.  In  charging,  that  the  plaintiff,  as  purchaser  at  sheriff's  sale, 
may,  by  force  of  the  Act  of  Assembly  of  June  16th  1836,  section 
119,  maintain  the  same   action   for  the  rent  accrued  after  the 
acknowledgment  of  the  sheriff's  deed  as  Lukens  (the  former  owner) 
could. 

3.  In  charging,  that  the  giving  of  the  notice  by  Mr  Tevis  did 
not  terminate  the  defendants'  previous  possession;  and  that  the 
acknowledgment  of  the  receipt  of  a  copy  of  the  notice  was  not  a 
surrender  of  possession  to  plaintiff. 

4.  In  charging,  that  the  giving  of  the  said  notice  merely,  did 
not  terminate  the  occupation  under  the  contract ;  and  that  the 
acknowledgment  of  the  receipt  of  a  copy  of  it  had  not  that  effect. 

5.  In  charging,  that  if  the  defendants  had  wished  to  relinquish 
their  possession  under  the  contract,  they  ought  to  have  said  some- 
thing or  done  something  signifying  to  the  plaintiff  their  surrender 
of  the  premises,  in  pursuance  of  the  notice. 

6.  In  charging,  that  -without  a  relinquishment  of  the  possession 
to  the  plaintiff,  they  the  defendants  would   be  deemed  still  to 
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occupy  the  premises,  although  they  might  not  use  them  for  any 
useful  purpose. 

7.  In  charging,  that  the  notice  of  the  plaintiff,  unless  it  was 
pursued,  did  not  of  itself  terminate  the  occupancy  of  the  defend- 
ants, or  exonerate  them  from  their  obligation  to  surrender  the 
premises  to  the  plaintiff,  or  offering  to  do  so. 

8.  In  charging,  that   the  question  was  whether  Lukens,  the 
former  owner,  could  have  recovered  under  the  circumstances  in 
evidence,  if  the  lot  had  not  been  sold  by  the  sheriff. 

9.  In  not  charging,  as  requested  in  the  defendants'  second  and 
third  points. 

10.  In  not  charging,  that  the  plaintiff  had,  by  giving  the  notice 
to  quit,  elected  to  disaffirm  the   lease  made  by  Lukens  to  the 
defendants. 

Markland,  for  the  plaintiffs  in  error,  contended  that  by  the  notice 
to  quit  the  plaintiff  disclaimed  the  defendants  as  his  tenants  under 
the  lease,  and  such  an  act  determined  the  lease.  Birch  v.  Wright, 
(1  T.  R.  378).  He  also  applied  to  one  of  the  witnesses  to  get  the 
premises  rented,  which  shows  his  understanding  of  the  effect  of 
the  notice.  But  the  case  of  The  Farmers'  and  Mechanics'  Bank  v. 
Ege,  (9  Watts  436),  decides  the  point.  It  is  there  la'id  down  by 
Judge  Rogers,  in  delivering  the  opinion  of  the  court,  that  the  pur- 
chaser has  the  right  to  disaffirm  the  lease :  and  if  before  the  expi- 
ration of  the  lease  he  gives  notice,  as  he  has  a  right  to  do,  to  quit, 
and  moreover  sues  out  a  writ  of  estrepement  to  prevent  waste, 
though  the  latter  is  an  equivocal  act,  yet  connected  with  the 
former,  it  removes  all  doubt  as  to  the  intention  of  the  purchaser. 

Price,  contra.  By  the  119th  section  of  the  Act  of  16th  of  June 
1836,  the  purchaser  at  sheriffs  sale  is  constituted  the  landlord  to 
all  intents  and  purposes,  and  may  avail  himself  of  all  remedies  as 
such.  The  former  owner  could  no  longer  recover  the  rents.  1 
Sound.  241.  They  must  then  be  due  to  some  one,  and  that  can 
only  be  the  purchaser.  The  defendants  elected  to  remain  tenants 
by  not  surrendering  up  the  possession  as  the  notice  required  them 
to  do,  and  could  not  be  deemed  trespassers.  Besides,  the  plaintiff 
recovered  subsequent  rent ;  and  notice  does  not  sever  the  relation- 
ship where  it  is  followed  by  acceptance  of  rent  or  distress  for  it. 
6  T.  R.  218;  1  H.  Black.  311.  The  plaintiff  could  not  dispossess 
him  without  three  months'  notice. 

Markland,  in  reply,  insisted  that  the  defendants  could  not  elect 
after  a  severance  had  taken  place.  The  question  was,  did  they 
agree  to  become  new  tenants  ?  and  that  was  a  question  of  fact. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  119th  section  of  the  Act  of  16th  of  June 
1836,  relating  to  executions,  gives  the  purchaser  at  sheriff's  sale 
all  the  remedies  to  recover  the  rent  which  the  defendant  might 
have  had ;  but  that  can  only  be  where  the  relation  of  landlord 
and  tenant  continues.  In  the  case  of  a  lease  made  before  the 
mortgage,  the  purchaser  takes  as  assignee  of  the  reversion,  and 
the  relation  necessarily  continues.  But  where  it  is  subsequent, 
the  title  under  the  mortgage  is  paramount,  and  then  it  is  at  the 
election  of  the  purchaser  to  affirm  or  disaffirm  the  lease.  If  he 
affirm  it,  he  has  all  the  remedies  of  a  landlord ;  if  he  disaffirm  it, 
he  thereby  severs  the  relation,  extinguishes  the  tenancy,  and  he  is 
no  longer  entitled  to  these  remedies.  The  question  then  is,  whether 
the  plaintiff  here,  by  giving  the  defendants  notice  to  quit  after  his 
purchase  at  sheriff's  sale,  disaffirmed  the  lease :  and  we  think  it 
clear  that  he  did.  It  was  a  decisive  and  unequivocal  act,  and  was 
so  considered  in  The  Farmers'  and  Mechanics'  Bank  v.  Ege,  (9 
Watts  436).  The  tie  thus  broken  could  not  be  knit  together  again 
by  the  defendants'  remaining  in  possession,  or  any  act  short  of  a 
mutual  contract  between  the  parties  for  a  new  lease.  The  defend- 
ants' not  surrendering  the  possession  (if  such  were  the  case)  could 
not  have  that  effect,  however  it  might  operate  as  to  the  claim  for 
use  and  occupation  founded  on  possession.  We  think  the  lease 
was  at  an  end  by  the  notice,  and  that  the  purchaser  could  not 
afterwards  sustain  an  action  founded  upon  the  contract,  to  recover 
rent.  If  the  defendants  are  liable  at  all,  it  can  only  be  for  use  and 
occupation,  or  on  some  other  ground  than  the  contract. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
iv.  —  2v 
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Montgomery  against  St.  Stephen's  Church. 

The  defendants,  a  church,  executed  and  delivered  to  the  plaintiff  a  writing 
under  seal,  reciting  that  the  plaintiff  having  loaned  them  a  sum  of  money  was 
<k  entitled  to  receive  payment  of  the  same  without  interest  from  the  sales  of  the 
following  pews,"  (enumerating  them) — payment  pro  rata  to  be  made  when  any^ 
sale  was  effected,  and  the  purchase  money  received. 

Held,  1.  That  if  the  loan  of  money  was  cotemporaneous  with  the  execution 
of  the  instrument,  the  plaintiff  could  not  recover  in  debt  on  the  instrument  with- 
out averring  a  sale  of  the  pews  or  a  refusal  to  sell  them  by  the  defendants. 

2.  But  on  a  count  in  debt  for  money  lent,  the  instrument  may  be  treated  as  an 
acknowledgment  of  a  debt  previously  contracted,  and  a  pledge  of  a  fund  or  of 
collateral  security  for  its  liquidation,  and  submitted  to  the  jury. 

ERROR  to  the  'District  Court  of  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  debt  brought  by  Austin  Montgomery 
against  The  Rector,  Churchwardens  and  Vestry  of  St.  Stephen's 
Church.  The  first  count  of  the  declaration  stated  "  that  whereas 
the  said  The  Rector,  Churchwardens  and  Vestry  of  St.  Stephen's 
Church,  on  the  25th  day  of  March  1826,  at  the  city  and  county 
aforesaid,  by  their  certain  bill  obligatory  with  their  seal  sealed, 
and  to  the  court  here  shown,  the  date  whereof  is  the  day  and  year 
aforesaid,  acknowledged  themselves  to  be  indebted  to  the  said 
Austin  Montgomery  in  the  sum  of  $1700  lawful  money  aforesaid, 
to  be  paid  to  the  said  Austin,  when  thereto  they  should  be  required: 
yet  the  said  The  Rector,  Churchwardens  and  Vestry  of  St.  Ste- 
phen's Church,  although  often  requested,  the  aforesaid  $1700,  or 
any  part  thereof,  to  the  said  Austin  have  not  paid,  but  the  same 
to  him  to  pay  have  altogether  refused,  &c." 

The  second  count  was  the  common  count  in  debt  for  money 
lent  to  the  defendants,  to  wit :  the  sum  of  $1700  to  be  paid  by 
them  to  the  plaintiff  when  they  should  be  thereunto  afterwards 
requested,  and  averred,  that  though  often  requested,  the  defend- 
ants had  not  paid,  &c. 

The  defendants  craved  oyer  of  the  bill  obligatory  mentioned  in 
the  first  count,  and  which  was  as  follows : 

"  Be  it  remembered,  that  Austin  Montgomery  having  loaned  to 
The  Rector.  Churchwardens  and  Vestry  of  St.  Stephen's  Church, 
the  sum  of  $1700,  is  entitled  to  receive  payment  of  the  same  with- 
out interest,  from  the  sales  of  the  following  pews,  viz :  Nos.  8,  14, 
16,  17,  18,  19,  20,  21,  22,  23,  51,  53,  54,  55,  58,  59,  60,  61,  62,  63, 
64,65,66,69,70,71,74,92,  100,  101,  102,  103,  104,  106,  107, 
108,  109,  110,  and  122,  all  down  stairs,  and  the  whole  of  the  gal- 
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lery  pews,  excepting  Nos.  4,  11,  46,  and  49,  payment  pro  rata  to 
be  made  when  any  sale  is  effected,  and  the  purchase  money  re- 
ceived. 

"  Witness  the  seal  of  the  Corporation  aforesaid,  this  25th  day 
of  March  1826. 

[SEAL.]  "  W.  J.  BELL,  Warden." 

The  defendants  demurred  specially  to  the  first  count  of  the 
declaration,  and  assigned  the  following  causes  of  demurrer :  1 . 
"  That  the  plaintiff  has  in  the  said  count  misstated  the  instrument 
declared  upon,  and  omitted  material  parts  of  the  same  which 
qualify  the  contract,  and  render  it  dissimilar  to  that  described  in 
the  count."  2.  "  That  there  is  a  material  variance  between  the 
deed  declared  upon,  and  that  produced  on  oyer,  in  this,  that  the 
deed  declared  on  is  an  absolute  engagement,  whereas  that  pro- 
duced is  a  conditional  one."  3.  "  That  the  plaintiff  has  not  averred 
in  his  declaration,  that  the  pews  mentioned  in  the  said  bill,  or  any 
of  them,  have  been  sold,  nor  that  he  ever  requested  the  defendants 
to  sell  the  same  or  any  of  them."  4.  "  And  for  that  it  does  not 
appear  by  the  said  count,  that  the  plaintiff  has  any  cause  of  action 
against  the  said  defendants." 

To  the  second  count  the  defendants  pleaded  nil  debent.  The 
plaintiff  joined  in  demurrer,  and  replied  to  and  took  issue  upon 
the  plea  to  the  second  count. 

The  court  gave  judgment  for  the  defendants  upon  the  demurrer, 
and  afterwards  the  cause  came  to  be  tried  upon  the  second  count 
of  the  declaration  and  the  issue  formed  by  the  plea  and  replication 
to  it;  and  the  plaintiff  offered  in  evidence  the  bill  obligatory  of 
which  oyer  was  had.  The  defendants  objected  to  the  bill  being 
given  in  evidence,  though  they  admitted  its  due  execution  by  them, 
and  the  judge  sustained  the  objection  and  nonsuited  the  plaintiff, 
which  nonsuit  the  court  in  bank  refused  to  set  aside. 

Errors  assigned : 

1.  The  court  erred  in  giving  judgment  for  the  defendants  on  the 
demurrer  to  the  first  count  of  the  declaration. 

2.  In  sustaining  the  nonsuit  ordered  by  the  judge  upon  the  trial 
of  the  issue  upon  the  second  count  of  the  declaration. 

Ingraham,  for  the  plaintiff  in  error.  The  mode  of  stating  a 
specialty  may  be  according  to  its  legal  effect,  without  using  a 
single  word  of  the  deed  declared  upon,  and  it  is  only  necessary  to 
state  the  defendant's  liability  without  stating  the  consideration 
upon  which  it  is  founded.  Chitt.  Plead.  311,  314  (Edit.  IS28.) 
Now  the  instrument  in  this  case  recognizes  that  a  loan  of  $1700 
had  been  made  by  the  plaintiff  to  the  defendants;  and  no  time  of 
payment  being  stated,  it  was  payable  immediately.  To  loan 
means  to  hand  to  another  for  a  temporary  purpose,  to  be  returned 
in  kind  ;  and  that  was  the  obligation  of  the  defendants.  1  Baldw. 
493.  Did  the  voluntary  recognition  of  the  loan  by  the  defendants, 
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under  seal,  after  it  was  made,  and  their  saying  that  they  would 
apply  the  proceeds  of  certain  real  estate — a  particular  fund — of 
which  they,  the  debtors,  retained  the  ownership  and  management 
exclusively,  alter  their  responsibility,  or  take  away  the  lender's 
remedy  upon  the  acknowledgment  under  seal?  If  so,  any  indi- 
vidual who  writes  a  letter,  and  says  he  owes  a  precedent  debt, 
and  that  out  of  the  proceeds  of  some  property,  which  he  means  to 
sell,  he  will  pay  it,  gets  rid  of  his  personal  liability,  and  transfers 
the  claim  of  the  creditor  to  the  fund  so  to  be  raised.  Any  giving 
further  security  for  a  debt,  after  it  is  contracted,  by  a  pledge, 
would  have  the  same  effect.  Even  where  the  creditor  has  the 
power  to  make  sale  of  or  to  dispose  of  the  pledged  property,  this 
is  not  the  doctrine — he  may  sue  the  obligation,  or  raise  the  fund 
from  the  pledge.  3  Leon.  223  ;  4  Leon.  208  ;  15  Wend.  218. 

But,  putting  the  first  count  out  of  the  question,  there  was  no- 
thing to  prevent  the  plaintiff  from  recovering  on  the  second.  The 
right  to  receive  the  payment  stated  in  the  instrument  was  clearly 
a  mere  collateral  security.  It  did  not  disturb  the  relation  of  debtor 
and  creditor.  It  was  not  payment,  and  it  is  nowhere  said  in  the 
instrument  that  it  is  satisfaction  of  the  debt.  It  gives  the  plain- 
tiff no  interest  in  the  pews,  nor  any  right  to  dispose  of  them,  or 
to  control  or  receive  the  sales.  To  allow  the  power  claimed  for  it 
by  the  defendants,  would  suspend  the  plaintiff's  right  to  his  money 
at  the  pleasure  of  the  debtors,  who  do  not  even  undertake  to  sell 
the  pews,  or  to  pay  over  the  money.  Suppose  the  pews  were  all 
to  be  sold  for  less  than  the  debt,  would  the  debt  be  paid  ?  The 
authorities  are  express  that  it  would  not.  4  Watts  128  ;  4  Wash. 
C.  C.  Rep.  308  ;  1  Serg.  #  Rawle  296  ;  5  Rawle  16G ;  4  Watts 
378.  If  this,  therefore,  be  collateral  security,  there  is  no  variance 
between  either  count  of  this  declaration  and  the  instrument  pro- 
duced. The  declaration  states  the  legal  obligation,  and  does  not 
describe  the  consideration ;  and  it  is  well  settled,  that  the  consi- 
deration and  discharge  of  an  obligation  do  not  in  any  way  qualify 
it ;  it  is  complete  without  them.  1  Howard's  Miss.  Rep.  195,  220. 

Kirkhama.nd  T.  I.  Wharton,  for  the  defendants  in  error.  It  may 
be  true  that  a  naked  acknowledgment  of  indebtedness  will  give  a 
right  of  action,  but  that  is  only  when  no  other  specific  remedy  is 
given ;  when  that  is  the  case,  the  specific  remedy  must  be  pursued. 
Now  here  the  instrument  gives  a  right  to  payment  out  of  a  specific 
fund,  and  containing  no  express  covenant  for  the  payment  of  the 
money  set  forth  in  it,  the  remedy  of  the  plaintiff  is  confined  to  that 
fund,  and  he  cannot  support  debt  against  the  defendants.  10  Johns. 
57 ;  Cro.  Jac.  282.  At  least  he  cannot  do  so  until  a  sale  of  the 
pews  has  shown  a  deficit,  or  the  defendants  refuse,  upon  request, 
to  sell  them,  all  of  which  must  be  shown  by  proper  averments  in 
the  narr.  11  Wend.  106. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Several  special  causes  of  error  have  been  assigned, 
but  they  resolve  themselves  into  one  question,  viz:  whether  the 
instrument  declared  on  is  an  absolute  or  conditional  contract.  If 
it  be  the  latter,  an  averment  is  essential  that  the  pews,  or  some  of 
them,  were  sold,  or  that  there  was  a  refusal  to  sell  on  request 
made  by  the  plaintiff'.  If  the  loan  of  the  money  and  the  execution 
of  the  instrument  declared  on  were  cotemporaneous  acts,  and  this 
the  first  count  assumes  them  to  be,  we  are  inclined  to  believe  it  must 
be  taken  as  a  conditional,  and  not  an  absolute  engagement.  The 
instrument  must  be  construed  according  to  the  intention  of  the 
parties,  and  it  is  difficult  to  believe  that  it  was  intended  that 
Montgomery  should  have  the  right  to  sue  the  church  the  day  after 
the  contract  was  sealed,  the  inevitable  effect  of  the  construction 
put  upon  it  by  the  plaintiff*.  But,  on  the  supposition  that  the  money 
was  loaned  on  the  day  of  the  date  of  the  instrument,  it  would 
rather  strike  us  to  have  been  a  concerted  movement  among  certain 
members  of  the  corporation  to  effect  a  loan,  and  to  look  exclu- 
sively for  reimbursement  to  the  funds  of  the  church,  derived  from 
the  sales  of  certain  pews  particularly  enumerated ;  the  proceeds 
of  which,  when  received,  to  be  divided  pro  rata  among  them. 
This,  we  think,  is  the  true  reading  of  the  contract,  on  the  suppo- 
sition as  above  stated;  and  from  this  it  will  follow  that  to  sustain 
the  suit  until  default  be  made,  would  be  an  injury  to  the  contri- 
butors as  well  as  the  defendant ;  as  non  constat,  that  the  money 
would  have  been  borrowed  on  any  other  terms,  or  that  the  other 
contributors  would  have  advanced  the  money  on  any  other  condi- 
tions. Gore  and  Wingfield's  Case,  (3  Leon.  223,  and  4  Leon.  208), 
has  been  cited  as  an  authority  on  this  point.  But  there  the  obligee 
had  a  double  remedy ;  to  bring  his  action  on  the  instrument,  or  to 
levy  his  money  according  to  the  clause  in  the  obligation.  There 
was  nothing  in  the  bond  which  would  warrant  the  idea  that  the 
money  due  was  to  be  paid  in  a  particular  manner,  or  out  of  a 
specified  fund.  The  plaintiff*  was  at  liberty,  therefore,  as  was 
ruled,  to  bring  his  suit  on  the  obligation,  or  to  levy  his  money 
according  to  the  condition. 

The  words,  however,  of  this  obligation  are  peculiar:  "Be  it 
remembered,  that  Austin  Montgomery  having  loaned  to  the  Rector, 
Churchwardens  and  Vestry  of  St.  Stephen's  Church  the  sum  of 
81700,  is  entitled  to  receive  payment  of  the  same,  without  interest, 
from  the  sales  of  the  following  pews,  viz :  Nos.  8,  14,  &c.,  all 
down  stairs,  and  the  whole  of  the  gallery  pews,  excepting  Nos.  4, 
11,  &c.,  payment  pro  rata  to  be  made  when  any  sale  is  effected, 
and  the  purchase  money  received."  An  inspection  of  the  instru- 
ment leads  to  the  conclusion  that  it  is  the  acknowledgment  of  a 
debt  previously  contracted,  and  the  pledge  of  a  fund  for  its  gradual 
liquidation,  by  sales  of  certain  pews  afterwards  to  be  made.  In 
this  view  the  evidence  ought  to  be  submitted  to  the  jury;  for  then 
iv.  —  69  2  v  * 


546  SUPREME  COURT  [Philadelphia 

[Montgomery  v.  St.  Stephen's  Church.] 

the  agreement  would  be  nothing  more  than  a  collateral  security 
or  pledge  for  the  debt.  The  case  of  Charles  v.  Scott,  (1  Serg.  4* 
Rawle  iJ96),  is  an  authority  in  point,  that  an  agreement,  although 
under  seal,  accepted  as  a  collateral  security,  is  not  a  merger  of  a 
simple  contract  debt,  and  may  be  read  in  evidence  to  show  the 
amount  originally  due.  Kemmill  v.  Wilson,  (4  Wash.  C.  C.  R. 
308) ;  Pent  v.  Pittfield,  (5  Rawle  166). 

We  are  of  opinion,  therefore,  that  the  court  was  right  in  giving 
judgment  for  the  defendant  on  the  demurrer,  but  that  there  was 
error  in  overruling  the  evidence  offered  on  the  second  count  for 
money  lent. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Gackenbach  against  Brouse. 

A  parol  antenuptial  settlement  by  which  the  husband  and  wife  agreed  that  the 
wife's  chattels  should  continue  hers  notwithstanding  the  marriage,  and  they  were 
so  treated  by  him  during  the  marriage,  is  binding  at  the  decease  of  either  or  both, 
and  the  husband  has  no  right  of  survivorship,  nor  does  the  intestate  law  affect 
them. 

Declarations  by  the  husband  before  and  after  marriage  are  evidence  to  show  an 
antenuptial  agreement  for  the  wife's  chattels. 

ERROR  to  the  Common  Pleas  of  Lehigh  county,  in  an  action 
of  trover  brought  by  Jacob  Gackenbach  and  others,  administra- 
tors of  George  Shoemaker,  deceased,  against  Charles  Brouse,  to 
recover  various  articles  of  personal  property,  consisting  of  money, 
a  bond,  wearing  apparel,  and  furniture,  in  which  a  verdict  and 
judgment  were  rendered  for  the  defendant. 

The  plaintiffs  claimed  these  articles  as  the  property  of  George 
Shoemaker,  deceased.  The  defendant  claimed  them  under  his 
mother,  Susannah  Brouse,  late  Susannah  Shoemaker,  and  took 
possession  of  them  after  her  death.  It  appeared  in  evidence  that 
the  articles  were  all  the  property  of  Susannah  Brouse  whilst  she 
was  a  widow.  She  was  afterwards  married  to  the  plaintiff's 
intestate,  who  died  the  day  after  her.  There  was  no  issue  of  this 
second  marriage.  The  defendant  alleged  a  parol  agreement  be- 
tween them  that  the  wife's  personal  estate  should  remain  hers ; 
and  proved  by  several  witnesses  declarations  made  by  George 
Shoemaker  shortly  before  and  after  the  marriage  that  he  would 
have  nothing  to  do  with  her  property ;  he  did  not  want  any  part 
of  it,  but  only  her ;  he  had  enough  of  his  own  for  them  both.  She 
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declared  she  would  give  her  things  to  her  boys  by  her  will,  he 
saying  he  would  not  have  any  part  of  it.  One  witness,  (a  brother 
of  the  defendant),  stated  that  Shoemaker  said  that  witness's  grand- 
mother had  written  a  letter  to  his  wife,  saying  that  she  would 
marry  away  her  property  from  her  children ;  and  that  he  had 
written  back,  that  he  would  not  have  anything  that  belonged  to 
her.  This  was  said  after  marriage,  but  the  letter  must  have  been 
written  before.  He  declared  before  marriage,  in  speaking  of  a 
clock  and  apples  of  his  wife's,  that  they  were  not  his.  Another 
witness  told  him  while  his  wife  was  ill,  that  he  would  have  a  good 
erbschaft.  He  said  "  no,  we  have  it  so  far,  that  I  will  not  have 
anything  of  hers,  nor  she  of  mine."  It  appeared  that  though  he 
moved  to  his  wife's  residence  after  marriage,  he  never  intermed- 
dled with  her  property.  After  the  marriage,  he  and  his  wife  con- 
veyed real  estate  to  the  defendant,  situate  in  Lehigh  county,  subject 
to  the  wife's  possession. 

A  bill  of  exceptions  was  taken,  on  the  ground  of  its  being  out 
of  order,  to  the  defendant's  cross-examining  the  plaintiff's  first 
witness  as  to  the  deed  above-mentioned,  and  another  to  a  witness's 
mentioning  what  Shoemaker  said  about  the  letter. 

The  court  below,  (Banks,  President),  charged  in  favour  of  the 
defendant,  and  errors  were  now  assigned. 

Davis,  for  plaintiff  in  error,  referred  to  1  Baldw.  486 ;  3  Whart. 
50,  63 ;  7  Watts  50. 

Gibons  and  King,  contra,  cited  6  Serg.  fy  Rawle  467 ;  2  Doll. 
199;  Amb.  565;  3  Penn.  Dig.  530;  6  Whart.  571;  Clancy  256, 
263;  5  Whart.  142;  10  Peters  583. 

PER  CURIAM. — A  parol  antenuptial  settlement  such  as  this, 
being  in  consideration  of  marriage  which  is  a  valuable  one,  is 
binding  at  the  expiration  of  the  coverture.  No  statute  requires  it 
to  be  in  writing  where  the  subject  of  the  contract  is  the  wife's 
chattels ;  and  here  it  covers  the  whole  case ;  for  it  precludes  not 
only  the  husband's  ownership  during  the  coverture,  but  his  right 
of  survivorship  at  the  dissolution  of  it.  The  provision  of  the  in- 
testate law  was  not  designed  for  a  case  where  the  course  of  the 
property  at  the  wife's  death  was  marked  out  by  a  settlement.  The 
existence  of  the  contract  was  properly  left  to  the  jury  as  a  fact  of 
which  there  was  evidence.  There  was  no  room  for  objection  for 
want  of  mutuality,  for  the  wife  would  be  bound  by  the  contract 
if  she  were  a  party  to  it;  and  there  could  be  no  such  thing  with- 
out her.  The  exceptions  to  evidence  are  not  sustained. 

Judgment  affirmed. 

:          '        '•     >    ,  '     '      i     i:'r     :.',-•: 
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Grubb  against  Foltz. 

. 

In  indebitatus  assumpsit  as  well  as  in  an  action  on  a  bond  or  special  contract, 
the  defendant  can  only  take  advantage  of  a  nonjoinder  of  another  who  is  jointly 
liable  with  him,  by  a  plea  in  abatement. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lan- 
caster. 

This  was  an  action  of  assumpsit  brought  by  John  Foltz  against 
Edward  B.  Grubb  and  Clement  B.  Grubb,  under  the  firm  of  E.  & 
C.  B.  Grubb,  to  recover  the  amount  of  an  account  charged  in  his 
book  against  them,  and  also  as  appeared  on  the  face  of  the  book, 
against  one  Snyder,  jointly,  for  meat  sold  and  delivered  at  various 
times  during  the  year  1839.  The  declaration  was  in  indebitatus 
assumpsit,  for  goods,  wares,  and  merchandises,  sold  and  delivered 
by  the  plaintiff  to  Edward  B.  &  Clement  B.  Grubb,  with  the  fol- 
lowing note  at  the  bottom  of  it :  "  Plaintiff's  claim  is  a  balance 
due  him  on  book  account  of  $141.32,  with  interest  from  October 
14th,  1839."  The  defendants  pleaded  non  assumpsit,  upon  which 
issue  was  taken  by  the  plaintiff.  On  the  trial  the  plaintiff  pro- 
duced his  book  of  original  entries,  which  he  established  by  his 
oath,  as  also  the  account  in  it,  charged  in  the  manner  already 
mentioned  for  meat  sold  and  delivered  at  a  boarding-house  kept 
by  Snyder  at  the  iron-works  of  the  defendants,  which  they  carried 
on  and  worked  during  the  time  that  the  meat  charged  was  deli- 
vered. The  defendants  then,  in  support  of  their  plea,  gave  some 
evidence  for  the  purpose  of  showing  that  although  Snyder  was 
employed  by  them  to  keep  the  boarding-house,  yet  he  was  to  do  it 
at  his  own  expense,  and  to  be  reimbursed  or  compensated  for  doing 
so,  by  obtaining  pay  for  boarding  from  the  persons  respectively 
whom  he  boarded,  or  from  those  at  whose  instance  he  furnished 
the  boarding  for  them.  To  repel  the  effect  of  this  evidence,  the 
plaintiff  gave  evidence  tending  to  show  that  the  defendants  were 
to  furnish  the  meat  and  flour  necessary  to  be  used  in  keeping  the 
boarding-house.  Upon  this  evidence  the  cause  went  to  the  jury 
under  the  charge  of  the  court,  in  which  they  were  requested  to 
charge  "  that  the  book  account,  produced  as  evidence,  on  which 
the  suit  was  founded  and  supported,  was  against  Grubb  and  Sny- 
der ;  and  the  suit  being  brought,  and  the  narr.  filed  against  the 
Grubbs  alone,  the  evidence  therefore  entirely  failed  to  sustain  the 
action."  The  court  seemed  to  think  that  it  did  not  appear  from 
the  heading  of  the  account,  as  the  defendants  contended  it  did, 
that  the  meat  was  charged  as  having  been  sold  to  the  defendants 
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and  Snyder;  but  told  the  jury,  even  if  the  fact  were  so,  that  the 
defendants  could  only  take  advantage  of  it  by  a  plea  in  abatement. 
In  this  direction  it  was  alleged  that  the  court  erred.  This  was 
the  only  matter  assigned  for  error. 

Parke,  for  the  plaintiffs  in  error,  admitted  the  general  rule  laid 
down  in  1  Chitt.  29,  and  1  Saund.  221,  that  the  non-joinder  of  one 
who  is  jointly  liable  with  the  defendant  can  only  be  taken  advan- 
tage of  by  a  plea  in  abatement ;  but  contended  that  the  rule  did 
not  extend  to  actions  of  indebitatus  assumpsit,  unless  the  plaintiff 
furnished  the  defendant  a  copy  of  his  account  against  him.  Jordan 
v.  Wilkins,  (3  Wash.  C.  C.  R.  110.) 

Stevens,  contra,  contended  that  the  non-joinder  should  have  been 
pleaded  in  abatement. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.,  (after  stating  the  case). — To  show  that  the  court 
erred,  the  opinion  of  the  late  Mr  Justice  Washington,  as  expressed 
in  Jordan  v.  Wilkins,  (3  Wash.  C.  C.  Rep.  112),  has  been  cited  and 
relied  on.  He  admits  the  general  rule  to  be,  that  the  defendant 
cannot,  unless  he  plead  the  same  in  abatement,  turn  the  plaintiff 
round  to  another  action,  by  proving  that  another  is  jointly  bound 
with  him  to  satisfy  the  plaintiff's  claim.  And  that  this  principle 
applies  in  every  case  where  the  plaintiff  gives  notice  to  the  de- 
fendant of  the  nature  of  his  demand,  so  as  to  put  it  in  his  power 
to  plead  in  abatement,  as  in  actions  on  bonds,  or  special  actions 
on  the  case.  But  in  actions  of  general  indebitatus  assumpsit,  which 
was  the  case  before  him,  he  says,  "  how  is  it  possible  for  the  de- 
fendant to  know  whether  the  plaintiff  means,  at  the  trial,  to  give 
evidence  of  a  joint  or  several  debt,  or  of  both ;  and,  in  this  state 
of  ignorance,  how  can  he  plead  in  abatement  1  Upon  the  face  of 
the  declaration,  the  claim  is  for  a  debt  due  from  the  defendant 
alone ;  and  to  permit  the  plaintiff  to  give  evidence  of  a  debt  due 
from  him  and  another,  would  be  subversive  of  the  rule  which  de- 
clares that  he  shall  not  be  made  responsible  singly,  unless  he  has 
waived  the  privilege,  which  the  law  allows  him,  of  pleading  in 
abatement."  Judge  Peters,  however,  who  sat  with  Judge  Wash- 
ington on  the  trial  of  the  cause,  entertained  a  different  opinion, 
and  was  in  favour  of  admitting  the  evidence  tending  to  prove  a 
joint  claim  against  the  defendant  and  another  person  not  named 
in  the  action.  Neither  can  we  yield  our  assent  to  the  opinion  of 
Judge  Washington,  that  the  action  of  indebitatus  assumpsit  either 
is  or  ought  to  be  considered  as  forming  an  exception  to  the  general 
rule,  which  requires  a  defendant,  who  is  sued  alone  for  a  claim 
founded  upon  a  contract  for  which  he  is  jointly  liable  with  another, 
to  plead  it  in  abatement,  if  he  means  to  avail  himself  of  the  objec- 
tion that  such  other  has  not  been  joined  in  the  writ  as  a  co-de- 
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fend un t  with  him.  The  ground  upon  which  that  learned  judge 
seems  to  think  that  the  action  of  indebitatus  assumpsit  is  or  ought 
to  be  an  exception,  is  not  sufficient ;  for  it  need  not  exist,  unless 
the  defendant  wishes  to  have  it  so ;  because  he  has  it  in  his  power 
before  he  can  be  called  on  and  forced  to  plead  to  the  action,  to 
demand  of  and  have  from  the  plaintiff  in  it  a  specification  of  his 
claim,  which  will  enable  him  to  determine  whether  another  be 
jointly  liable  with  him  or  not  for  the  payment  of  it,  just  as  well 
as  if  the  action  were  founded  on  a  bond  or  a  special  contract.  It 
may  therefore  be  said  with  truth,  that  if  he  be  ignorant  of  the 
nature  of  the  plaintiff's  claim,  when  he  pleads  to  it,  his  ignorance 
does  not  arise  so  much  from  the  nature  of  the  action  or  declaration 
filed  by  the  plaintiff  in  it,  as  from  his  own  neglect  or  determination 
not  to  be  informed  with  respect  to  it.  The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 


M'Adam  against  Orr. 

In  account  render,  a  count  charging  the  defendant  as  bailiff  of  the  plaintiff's 
land  may  be  joined  to  a  count  charging  him  as  tenant  in  common  with  the 
plaintiff. 

And  such  count  may  be  added  on  the  trial  as  an  amendment. 

If  two  own  adjoining  lots  and  agree  to  build  three  houses,  the  middle  one  to 
be  built  partly  on  each  lot  by  one  of  the  parties  who  is  to  repay  himself  the  cost 
out  of  the  rents,  they  are  not  tenants  in  common  of  such  house,  but  the  title  to 
the  house  follows  the  title  to  the  soil. 

THIS  was  an  action  of  account  render  brought  in  the  District 
Court  of  the  city  and  county  of  Philadelphia  by  Thomas  M'Adam 
against  Robert  Orr,  surviving  administrator  of  John  Hall,  deceased. 
The  declaration  averred  that  whereas,  heretofore,  to  wit,  in  the 
lifetime  of  the  said  John  Hall,  from  the  1st  day  of  September  1811, 
until  the  1st  day  of  April  1831,  the  said  Thomas  M'Adam  was 
seised  in  his  demesne  as  of  fee,  of  and  in  one  undivided  moiety  or 
half  part  of  a  certain  lot  and  piece  of  ground,  with  the  messuage 
and  tenement  thereon  erected,  situate  in  south  Tenth  street,  be- 
tween Walnut  street  and  Locust  street,  in  the  said  city  of  Phila- 
delphia; also  of  one  other  lot  and  piece  of  ground,  with  the  messuage 
and  tenement  thereon  erected,  situate  on  Rose  alley,  between 
Tenth  and  Eleventh  streets,  and  Walnut  street  and  Locust  street, 
in  the  said  city ;  and  the  said  John  during  all  that  time  held  the 
said  lots  and  pieces  of  ground  and  tenements  and  messuages,  with 
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the  appurtenances,  together  with  the  said  Thomas,  as  tenants  in 
common  in  fee ;  and  the  said  John  during  all  that  time  had  also 
the  care  and  management  of  the  whole  of  the  said  premises  with 
the  appurtenances  to  receive  and  take  the  rents,  issues  and  profits 
thereof,  and  as  bailiff  of  the  said  Thomas  of  what  the  said  John 
received  more  than  his  just  and  reasonable  share  and  proportion 
thereof,  to  render  a  reasonable  account  thereof  to  the  said  Thomas 
and  his  said  share  thereof  when  the  said  John  should  be  thereunto 
afterwards  requested.  Nevertheless,  although  the  said  John  during 
all  the  said  time  at  the  county  aforesaid  received  more  than  his 
just  share  and  proportion  of  the  rents,  issues  and  profits,  of  the 
said  lands  and  tenements  with  the  appurtenances,  and  the  said 
plaintiff's  share  thereof,  that  is  to  say,  the  whole  of  the  said  rents, 
issues  and  profits ;  yet  the  said  John,  although  he  was  afterwards 
requested,  to  wit,  on  the  said  1st  day  of  April,  in  the  year  last 
aforesaid,  at  the  city  and  county  aforesaid,  by  the  said  Thomas  so 
to  do,  hath  not  rendered  a  reasonable  account  to  the  said  Thomas 
of  the  rents,  issues  and  profits  so  received  as  aforesaid  by  the  said 
John,  or  either  of  them,  or  any  part  thereof,  but  during  his  lifetime 
did  wholly  neglect  and  refuse  so  to  do,  and  the  said  Robert  Orr, 
since  the  death  of  the  said  John,  administrator  as  aforesaid,  hath 
and  still  doth  refuse  to  render  the  said  account  to  the  said  Tho- 
mas, although  often  requested,  &c. 

The  defendant  pleaded  "  ne  unques  bailiff  or  receiver  as  to  the 
intestate,  John  Hall." 

The  facts  were  as  follows:  On  the  10th  of  May  1802,  the  plain- 
tiff purchased  a  lot  19  feet  on  Tenth  street,  in  the  city  of  Phila- 
delphia, and  running  back  to  Rose  alley.  On  the  same  day,  John 
Hall  purchased  an  adjoining  lot  19  feet  front.  They  then  agreed 
to  build  three  houses  on  Tenth  street,  each  furnishing  one  half  of 
the  building  and  ground  of  the  middle  house.  They  went  on  with 
the  building  some  time,  when  M'Adam  stopped,  after  each  had 
expended  $150  on  it.  Two  or  three  years  after  this,  it  was  mu- 
tually agreed  that  Hall  should  go  on  and  finish  the  house  and  pay 
himself  out  of  the  rents.  After  this  there  was  an  agreement  that 
Hall  should  build  a  rear  middle  house  on  Rose  alley,  and  repay 
himself  in  the  same  way.  M'Adam  furnished  nothing  to  the  rear 
building.  Both  middle  houses  were  tenanted  by  Hall. 

During  the  trial,  the  plaintiff  moved  to  amend  his  declaration 
by  filing  an  additional  count,  charging  the  defendant  (Hall)  as 
factor  for  the  sums  of  money  and  rents  and  profits  of  the  land 
received  by  him  for  the  plaintiff.  The  defendant  objected,  the 
court  refused  permission  to  amend,  and  the  plaintiff  excepted. 
The  defendant  offered  no  evidence. 

The  judge  ordered  a  judgment  of  nonsuit,  on  the  ground  that 
the  plaintiff  had  not  given  such  evidence  as  was  in  law  sufficient 
to  maintain  the  action ;  and  the  court  in  bank  refused  to  set  it 
aside.  The  defendant  excepted  to  the  opinion  of  the  court. 
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Errors  assigned : 

1.  Because  the  court  refused  to  permit  the  plaintiff  to  amend 
his  declaration. 

2.  Because  the  judge  before  whom  the  cause  was  tried  direct- 
ed a  nonsuit,  and  the  Court  in  bank  confirmed  the  direction  of  the 
said  judge. 

Randall,  for  plaintiff  in  error.  The  amendment  should  have 
been  allowed.  The  additional  count  sets  forth  no  new  cause  of 
action ;  the  contract  is  the  same.  8  Serg.  fy  Rawle  444 ;  1  Whart. 
287;  2  Whart.  132,  155. 

The  plaintiff  and  defendant  were  tenants  in  common,  under 
their  agreement,  during  the  time  the  property  was  held  under  it, 
though  not  in  fee-simple. 

T.  I.  Wharton,  contra.  The  amendment  was  inadmissible.  The 
additional  count  set  forth  a  new  cause  of  action.  1  Whart.  1 1 . 
The  plaintiff  cannot  vary  the  kind  of  action,  though  the  form  is 
the  same.  In  Case,  the  plaintiff  cannot  substitute  trover  for  as- 
sumpsit,  or  a  claim  against  the  defendant  as  executor,  where  he  is 
first  charged  individually.  Nor  can  he  claim  in  one  count  against 
him  as  tenant  in  common,  and  in  another  as  holding  in  severally. 
The  first  action  is  by  statute,  the  second  at  common  law ;  for  the 
action  against  a  tenant  in  common  did  not  lie  at  common  law  un- 
less he  was  expressly  appointed  bailiff.  Co.  Lit.  172  a ;  Bac.  Abr. 
A.  By  statute  defendant  may  be  examined  on  oath,  and  this  can- 
not be  done  at  common  law.  Willes  208 ;  10  Serg.  4*  Rawle  220 ; 
12  Mass.  149.  The  two  counts  cannot  be  joined. 

The  estate  which  each  party  had  under  the  agreement  was  an 
estate  in  severally,  and  not  a  tenancy  in  common,  as  was  held  in 
the  case  of  a  party  wall.  5  Taunt.  20.  Besides,  the  Statute  of 
Frauds  would  prevent  the  creation  of  such  estate  by  parol. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — I  perceive  no  reason  why  the  plaintiff  should 
not  have  been  permitted  to  file  an  additional  count  charging  the 
defendant  as  factor  for  the  sums  of  money  and  rents  and  profits 
of  the  land  received  by  him  for  the  plaintiff,  since  it  is  only  a 
change  in  the  mode  of  charging  the  defendant,  whilst  the  ground 
of  action  remains  the  same,  that  is  to  say,  his  liability  to  account 
to  the  plaintiff  for  the  receipts  of  the  income  of  the  houses ;  and 
it  therefore  falls  within  the  adjudged  cases.  But  the  argument 
of  the  defendant  is,  that  such  new  count  is  incompatible  with  the 
first,  and  could  not  have  been  originally  joined  with  it ;  because 
the  first  is  by  one  tenant  in  common  against  another,  under  the 
Statute  3  and  4  Anne,  which  gives  a  new  remedy,  making  the 
defendant  liable  differently,  and  authorizes  the  auditors  to  exam- 
ine the  parties  on  oath ;  whereas,  at  common  law  that  could  only 
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be  in  one  or  two  particular  cases,  according  to  Wheeler  v.  Home, 
(Willes  210).  But  that  case  and  Co.  Lit.  172  a,  and  other  authori- 
ties lay  it  down  that  at  common  law  one  tenant  in  common  may 
bring  account  render  against  another  as  bailiff,  where  he  is  so 
expressly  appointed,  and  here  the  narr.  seems  to  be  against  the 
defendant  as  bailiff  at  common  law,  the  statute  not  being  referred 
to.  Without,  therefore,  examining  other  questions  as  to  joining 
a  count  on  the  statute  with  one  at  common  law,  or  joining  a  count 
against  an  administrator  of  a  deceased  bailiff  who  was  tenant  in 
common,  with  a  count  against  the  administrator  of  a  deceased 
individual  bailiff,  both  of  which  seem  to  fall  within  statutory  enact- 
ments, we  think  the  amendment  ought  to  have  been  allowed. 

On  the  other  point,  I  do  not  see  how  these  parties  could,  on  the 
evidence  given,  be  considered  tenants  in  common  as  to  the  middle 
lot  or  the  houses  thereon  built.  This  lot  belonged  one  half  to  the 
plaintiff  and  one  half  to  the  defendant.  The  plaintiff,  on  being 
appointed  bailiff,  held  his  half  in  his  own  right  and  the  other  in 
the  defendant's.  The  title  to  the  houses  followed  that  of  the  soil, 
with  a  power  to  Hall  to  hold  till  he  was  repaid  his  advances.  But 
for  the  first  reason,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Union  Canal  Company  against  Antillo. 

Certificate  of  loan  issued  in  the  year  1830,  by  an  incorporated  company,  that 
there  was  due  from  them  to  A.  or  her  assigns  a  certain  sum,  bearing  an  interest 
of  6  per  cent,  per  annum,  payable  quarterly  on  certain  days,  the  principal  to  be 
redeemable,  in  the  option  of  the  company,  at  any  time  after  the  1st  of  January 
1840;  and  further  stating  it  was  issued  under  a  resolution  of  the  company,  and 
the  holder  will  be  entitled  to  convert  the  whole  of  said  sum  into  shares  of  the 
capital  stock  of  the  company  at  any  time  previous  to  the  1st  of  January  1840. 
Held  that  it  created  an  annuity  coupled  with  a  power  to  redeem  after  the  1st  of 
January  1840,  the  company  alone  having  the  power  after  that  period  to  determine 
when  the  loan  shall  be  repaid,  and  that  action  will  not  lie  to  compel  payment  of 
the  principal  against  the  will  of  the  company. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  action  was  brought  by  Charlotte  B.  D.  Antillo  against  the 
Union  Canal  Company.  The  plaintiff  filed  a  copy  of  the  follow- 
ing instrument 

IV.  —  70  2  w 
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£  "  Union  Canal  Loan.     Certificate  No.  54.    These  H 

§  presents  do  certify  that  there  is  due  from  the  Union 

^  d  Canal  Company  of  Pennsylvania  to  Charlotte  B.  D.  £, 

'a  oo  Antillo,  or  her  assigns,  the  sum  of  $200,  bearing  an  £•  | 

£  T^  interest  of  6  per  cent,  per  annum,  payable  quarterly  ^  ££ 

0  "5  on  the  16th  days  of  July,  October,  January  and  jg  ^ 

•o  "^  April,  the  principal  to  be  redeemable  in  the  option  o  £• 

lS*o  of  the  company  at  any  time  after  the  1st  day  of  05. 

^•f-  January  1840.    This  certificate  is  issued  for  part  of 

°  2  a  loan  obtained  under  a  resolution  of  the  Board  of 

If  Managers  of  the  Union  Canal  Company  of  Penn-  i"  g* 

a  c  sylvania,  passed  on  the  22d  of  June  1829,  and  the  *d  o 

S  ',3  holder  will  be  entitled  to  convert  the  whole  of  said  £  ~* 

^  -|  $200  into  shares  of  the  capital  stock  of  said  com-  HI  g" 

•5  S  Pany  of  $200  each  at  any  time  previous  to  the  1st  i  — 

£  *"  day  of  January  1840.  o  o 

^"  ja  Witness  the  seal  of  the  Union  Canal  Company  j-g 

o  -o  of  Pennsylvania,  and  the  signature  of  the  President  3  § 

o  -^  and  Treasurer  thereof,  at  Philadelphia  this  22d  day  g  ^ 

g  .2  of  April  1830.  5  §_ 

^  ^  WILLIAM  READ,  •?  ^T 

^  Jg  President.  P 

[SEAL]  THOMAS  ROBERTS,  a. 

j  Treasurer."  5- 

The  plaintiff  also  filed  a  copy  of  another  certificate,  No.  Ill, 
dated  7th  of  April  1830,  for  $1000,  which  was  in  the  same  terms 
as  the  former. 

The  defendant  filed  the  following  affidavit  of  defence : 

"  Thomas  P.  Roberts  being  duly  affirmed,  says :  I  am  treasurer 
of  the  Union  Canal  Company,  the  defendants  above-named.  Said 
defendants  have  a  just  and  legal  defence  to  the  whole  of  the  plain- 
tiff's demand  in  this  case,  except  as  hereinafter  stated,  the  nature 
and  character  of  which  defence  are  as  hereinafter  set  forth.  The 
amount  of  interest  due  on  the  certificates  of  loan,  of  which  copies 
have  been  filed  in  this  case,  is  altogether  the  sum  of  $54  and  no 
more.  The  interest  on  said  certificate,  No.  Ill,  was  paid  up  to 
the  16th  of  July  1840;  and  the  interest  on  No.  54  was  paid  up  to 
the  same  time,  so  that  three  quarters'  interest  was  due  on  each 
on  the  16th  of  April  last.  Said  defendants  are  advised  that  the 
principal  sums  mentioned  in  the  said  certificates  cannot  be  claimed 
or  recovered  without  the  consent  of  the  defendants,  being  made 
payable  at  their  option  after  a  particular  time." 

The  court  entered  judgment  for  the  plaintiff,  notwithstanding 
the  affidavit  of  defence;  and  damages  were  assessed  at  $1271. 

Errors  assigned : 

1.  The  court  erred  in  giving  judgment  on  the  copies  of  papers  filed. 

2.  In  giving  judgment  for  more  than  the  sum  due  for  interest 
on  said  papers. 
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3.  In  giving  judgment  for  more  than  the  interest  admitted  to  be 
due  in  the  affidavit  of  defence. 

4.  In  giving  judgment,  notwithstanding  the  affidavit  of  defence. 

Meredith,  for  plaintiff  in  error. 
H.  M.  Phillips,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  intention  of  the  parties,  to  be  collected  from 
the  instrument  itself,  is  the  only  rule  of  construction.  The  certifi- 
cate might  have  been  expressed  in  more  precise  and  intelligible 
language,  but  giving  every  word  of  the  contract  its  fair  and  legit- 
imate meaning,  its  import  seems  to  be  this.  In  the  first  place,  we 
must  remark  that  the  instrument  must  be  viewed  in  reference  to 
two  periods,  before  and  after  the  1st  of  January  1840,  and  also  as 
it  affects  the  interest  of  the  borrower  and  lender.  Before  the  1st 
of  January  1840,  the  borrower  is  entitled  to  an  interest  of  6  per 
cent,  payable  quarterly,  and  moreover  the  right,  esteemed  a  valu- 
able one,  is  reserved  at  any  time  before  that  date,  to  convert  the 
loan  into  the  capital  stock.  The  company  are  prohibited  (as  we 
infer)  from  paying  before  that  time  the  amount  of  the  loan  with- 
out the  assent  of  the  lender.  It  is  true,  there  are  no  express  words 
to  this  effect,  but  yet  we  cannot  doubt  as  to  the  intention,  for 
although  the  language  of  the  agreement  imports  that  the  money 
was  due  immediately,  yet  the  word  'due'  is  obviously  used  in  the 
same  sense  with  '  owing ;'  and  we  cannot  but  see  that  it  would  be  a 
violation  of  the  spirit  of  the  agreement,  that  one  of  the  contracting 
parties  should  have  the  power  to  pay  or  the  other  to  enforce  pay- 
ment before  the  time  fixed  in  the  certificate.  The  right  to  redeem 
the  loan  after  the  period  named  in  the  certificate  is  expressly  re- 
served, and  from  this  the  inference  is  irresistible  that  it  was  not 
designed  to  resume  that  right  before  that  time.  Nor  can  it  for 
one  moment  be  admitted  that  it  was  designed  that  the  holder 
should  have  the  power  to  compel  payment  of  the  principal  before 
the  year  1840.  Until  then  the  company  fulfil  all  their  engagements 
by  a  punctual  payment  of  the  interest,  and  neither  party  can  affect 
the  amount  due  or  owing,  except  by  a  change  at  the  election  of 
the  borrower  of  the  principal  into  stock.  The  only  obligation, 
therefore,  imposed  on  the  company  before  the  period  mentioned, 
is  payment  of  the  interest  according  to  the  stipulations  of  the 
contract. 

But  how  do  the  parties  stand  after  that  time,  is  the  material 
question.  There  is  due,  &c.,  is  the  language  of  the  certificate,  to 
the  lender  the  sum  of  $200,  bearing  an  interest  of  6  per  cent,  per 
annum,  payable  quarterly,  &c.,  the  principal  to  be  redeemable  in 
the  option  of  the  company  at  any  time  after  the  1st  day  of  Janu- 
ary 1840.  This  clause,  we  conceive,  must  be  read  as  if  written 
to  be  redeemable  only  at  the  pleasure  of  the  company.  The  man- 
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agers,  reflecting  that  it  might  be  inconvenient  to  return  the  prin- 
cipal at  any  precise  time,  contract  for  the  privilege  to  redeem  it 
at  their  pleasure ;  and  hence  the  peculiar  language  of  the  certifi- 
cate. The  principal  is  to  be  redeemable  at  the  option  of  the  com- 
pany, and  from  this  a  necessary  implication  arises,  that  they  shall 
not  be  compelled  to  redeem  it.  The  plaintiff's  construction  strikes 
these  words,  which  were  obviously  inserted  for  the  benefit  of  the 
company,  entirely  out  of  the  contract ;  and  it  is  not  easy  to  see 
for  what  purpose  they  form  part  of  it,  if,  as  is  contended,  the  plain- 
tiff may  at  any  time  enforce  the  payment  not  only  of  the  interest 
but  of  the  whole  amount  loaned.  On  the  latter  construction  the 
words  "  redeemable  in  the  option  of  the  company,"  are  useless,  as 
without  them  the  company  would  have  the  right  to  pay  the  amount 
due  at  that  time,  and  would  be  prevented  from  paying  it  before. 
When  the  loan  was  effected,  the  disastrous  termination  of  the 
affairs  of  the  company  was  not  foreseen.  It  was  supposed  that, 
unlike  a  loan  to  an  individual,  there  would  be  no  difficulty  in  real- 
izing the  amount  loaned  by  putting  it  into  the  market.  Stocks  of 
that  description,  like  government  scrip,  usually  have  a  marketable 
value,  and  to  meet  an  unexpected  contingency,  are  easily  convert- 
ible into  cash.  These  considerations  render  it  less  difficult  to  un- 
derstand the  motives  of  the  parties  in  entering  into  the  agreement, 
and  certainly  go  far  to  explain  the  terms  of  it,  which  would  other- 
wise be  unintelligible.  Thus,  if  the  rate  of  interest  be  reduced,  it 
would  be  to  the  benefit  of  the  company  to  open  a  new  loan,  and 
repay  the  amount  borrowed ;  but  if  there  should  be  no  change  in 
the  value  of  money,  then  it  was  to  be  at  their  option  to  continue 
the  contract  on  the  same  terms. 

From  this  it  appears  that  the  right  in  question  is  an  essential  part 
of  the  agreement,  intended  for  the  special  advantage  of  the  com- 
pany, but  of  which  the  plaintiff  seeks  to  deprive  them  by  an  at- 
tempt, contrary  to  their  will,  to  enforce  the  payment  of  the  prin- 
cipal. No  reason  has  been  assigned  for  the  introduction  of  the 
words,  "  to  be  redeemable  in  the  option  of  the  company,"  unless 
on  the  supposition  that  they  alone  are  to  determine  when  the  loan 
shall  be  repaid.  Any  other  interpretation  leads  to  inconsistent 
rights.  It  cannot  be  redeemable  at  the  pleasure  of  one,  and  at 
the  same  time  in  the  power  of  the  other  to  compel  a  redemption. 
It  is  of  little  consequence  whether  we  consider  the  contract  in  the 
nature  of  a  perpetual  loan  or  an  annuity  coupled  with  a  power  to 
redeem,  but  we  are  of  opinion  that  it  falls  within  the  latter  de- 
scription. It  may  be  remarked,  that  if  there  had  been  no  change 
in  the  circumstances  of  the  company,  this  contest  probably  would 
not  have  arisen.  But  subsequent  events  can  have  no  operation  on 
the  construction.  It  must  be  construed  as  it  was  understood  when 
made,  and  in  giving  an  interpretation  to  the  instrument,  we  are 
not  at  liberty  to  discard  so  essential  a  part  of  the  agreement. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Bull  against  Towson.* 


On  the  trial  of  an  issue  directed  by  the  Orphans'  Court,  where  a  witness  testi- 
fies differently  from  what  he  had  done  before,  the  opposite  party  should  be  per- 
mitted to  contradict  him,  by  reading  his  deposition  in  the  same  case,  filed  in  the 
court  which  directed  the  issue. 

It  is  always  competent  for  a  party  to  show  that  the  witness  has  related  the 
facts  trying,  in  a  different  manner,  whether  under  oath  or  not. 

The  application  of  the  rule  in  Starkie  as  to  cross-examining  upon  collateral 
matters,  explained. 

After  the  marriage  of  a  female  ward,  any  money  received,  if  any  such  could  be 
received  by  the  guardian  for  her,  would  be  received,  not  as  guardian,  but  to  be 
paid  over  to  her  husband ;  could  be  sued  for  in  a  court  of  law,  and  is  barred  in 
six  years. 

After  a  ward  comes  of  age,  the  fiduciary  relation  of  guardian  ceases ;  they  stand 
as  debtor  and  creditor ;  and  the  claim  of  the  ward  is  clearly  within  the  Statute 
of  Limitations. 

Where  twenty-two  years  had  elapsed  since  a  ward  came  of  age  and  her  mar- 
riage, the  Orphans'  Court  would  have  done  right  to  have  refused  a  citation  to  the 
administrators  of  her  deceased  guardian  to  settle  an  account. 

A  man  who  had  ceased  to  be  guardian  could  not  be  made  answerable  for  the 
neglect  of  an  administrator,  on  whom  he  had  no  right  to  call,  and  whom  he  could 
not  sue. 

In  equity  courts,  twenty  years  is  a  positive  bar  to  any  claim. 

Even  a  promise  by  guardian,  after  such  lapse  of  time,  without  proof  that  he 
had  funds,  would  seem  to  be  void. 

In  such  a  case,  where  the  testimony  of  the  only  witness  is  contradictory,  after 
this  lapse  of  time,  every  paper,  statement,  account,  receipt,  anything  in  the  hand- 
writing of  the  administrator  or  guardian  relative  to  the  matter  in  issue,  if  proved 
to  have  been  made  in  the  course  of  settling  the  estate  by  those  whose  duty  it  was 
to  watch  and  check  each  other  as  administrator  and  guardian,  is  evidence. 

It  seems  that  the  Orphans'  Court  has  the  power  to  direct  as  to  future  proceed- 
ings, after  the  reversal  of  a  judgment  on  a  feigned  issue  sent  by  that  court  to  the 
Common  Pleas. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

This  was  a  feigned  issue,  directed  by  the  Orphans'  Court,  in 
which  Sarah  Towson  was  plaintiff,  and  Levi  Bull  and  Samuel 
Shafer,  executors  of  the  last  will  and  testament  of  Thomas  Bull, 
deceased,  defendants. 

Thomas  Bull  and  another,  guardians  of  the  minor  children  of 
John  Root,  (of  whom  the  plaintiff  was  one),  in  1813  settled  an 
account  in  the  Orphans'  Court,  showing  a  balance  in  their  favour 
against  the  estate  of  John  Root,  which  was  duly  confirmed.  The 
administrators  of  Root,  in  1815,  settled  a  re-re-re-supplementary 
account,  showing  a  balance  due  the  estate,  being  proceeds  of  sales 

*We  are  indebted  for  the  report  of  this  case  to  W.  H.  Dillingham  Esq. — 
REPORTERS. 

!V.  _  2  W  * 
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of  real  estate,  by  order  of  the  Orphans'  Court.  This  issue  was 
directed  to  determine  whether  Thomas  Bull,  as  guardian,  &c., 
had  received  any  part  of  said  balance  from  the  administrator 
beyond  the  amount  due  on  his  guardianship  account,  and  if  so, 
how  much. 

The  plaintiff,  after  giving  in  evidence  the  four  administration 
accounts,  settled  respectively  in  1803,  1807,  1809,  and  1815,  and 
showing  the  disposition  of  former  real  estate  (called  the  Howell 
place),  sold  also  by  order  of  the  Orphans'  Court,  called  William 
Root,  her  brother,  as  a  witness,  for  whom  Thomas  Bull  had  also 
been  guardian.  He  testified,  among  other  things,  that  in  1835,  at 
the  request  of  his  sister,  he  had  called  on  Col.  Bull  for  a  settle- 
ment, and  that  at  this  interview  he  admitted  that  $40  was  all  he 
had  ever  paid  her — that  this  sum  had  been  paid  on  her  order,  to 
her  brother-in-law,  Jehu  Corwine ;  "  that  there  was  something 
there  for  them  (alluding  to  the  two  younger  sisters)  yet,  and  wish- 
ing them  to  come  on  and  have  a  settlement ;  that  he  was  getting 
old;  was  101  or  102  years  old,"  &c.  On  his  cross-examination, 
he  testified :  "  He  told  me  Mr  Towson  had  called  on  him  for  a 
settlement.  I  asked  him  why  he  did  not  settle  with  Mr  Towson. 
He  did  not  assign  any  reason  for  not  settling,  and  I  did  not  ask 
him.  He  said  he  went  off  in  a  pet  and  a  pout.  I  gave  my  depo- 
sition before  in  1833.  No! — in  1836  or  1837 — two  years  after  I 
had  been  up  at  Col.  Bull's.  My  deposition  was  taken  here.  I 
am  sure  it  was  in  1836  or  1837.  I  am  sure,  because  it  was  a 
short  time  after  I  settled  for  my  mother's  dower.  I  have  confi- 
dence in  my  memory.  I  had  not  a  settlement  with  Col.  Bull.  I 
had  a  settlement  with  Col.  Bull  directly  after  I  arrived  at  the  age 
of  21  years.  I  never  had  any  other  settlement.  He  paid  me  at 
that  time  about  $100,  and  gave  me  his  note  for  the  balance.  I 
can't  give  any  idea  of  the  balance.  I  was  of  age  in  1811.  Col. 
Bull  never  paid  me  any  money  since  1811.  The  last  settlement 
that  was  made  was  for  one  of  the  places.  I  never  had  but  one 
settlement.  I  had  no  settlement  in  1826.  He  paid  me  no  money 
in  1826.  I  don't  recollect  that  he  said  he  paid  me  money  in  1826. 
If  I  did,  it  was  a  mistake.  It  was  Ephraim  Allen  paid  me  in 
1818.  I  believe  I  did  say  this  week,  that  Col.  Bull  paid  me  in 
1826,  but  I  made  a  mistake;  it  was  Ephraim  Allen.  I  think  I 
told  Mr  Culbertson.  I  told  Mr  Culbertson  that  Col.  Bull  paid 
me  $100  and  some  odd,  and  gave  me  his  note  for  the  balance.  I 
told  him  that.  I  don't  recollect  that  I  testified  to  the  fact  that 
Col.  Bull  paid  me,  in  1826,  $284.  Allen  paid  me  the  last  money 
I  got.  I  expect  that  is  it,  and  it  is  a  mistake.  Mr  Allen  paid  me* 
and  I  took  my  brother's  note  for  it.  He  got  one  of  the  places. 
I  told  Esquire  Culbertson  that  I  did  not  know  whether  it  was  Col. 
Bull  or  Allen  paid  me  in  1826.  I  did  not  tell  Mr  Culbertson  that 
Col.  Bull  had  paid  me  $200  and  gave  me  a  note  on  Ephraim  Allen 
for  $100.  I  did  not  tell  him  that  I  took  the  note  to  Ephraim  Allen, 
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and  he  paid  it.  Mr  Culbertson  told  me  that  it  could  not  be,  for 
Ephraim  Allen  died  in  1820  or  1821.  I  told  him  when  we  had  a 
settlement  Col.  Bull  paid  me  in  part,  and  gave  me  his  note  for  the 
balance.  I  asked  Culbertson  what  he  had  come  here  for.  He 
told  me  it  was  something  about  an  arbitration  he  had  been  on.  I 
asked  him  who  it  was  for.  He  said  he  did  not  know  whether  for 
John  or  me.  I  told  him  I  had  an  arbitration  when  I  settled  with 
Col.  Bull.  I  did  not  know  who  the  arbitrators  were,  only  Esquire 
Mendenhall  I  knew,  for  he  was  the  one  I  chose.  He  said  he  did 
not  think  Esquire  Mendenhall  was  on  the  arbitration  he  was  on. 
Then  I  said  it  could  not  be  mine.  I  asked  him  who  the  arbitra- 
tors were  who  had  been  with  him.  He  said  David  Potts  and  John 
Jones.  He  said  Samuel  Packingham  was  one  who  had  been 
chosen,  but  he  could  not  attend,  because  he  had  gone  with  the 
Pennsylvania  Militia  to  Baltimore.  I  told  him  I  had  a  settlement 
with  Thomas  Bull  —  the  arbitration  settled  it  —  it  was  at  Mr 
Lewis's  tavern — they  allowed  me  $50 — that  was  all  I  received  of 
the  first  place — it  was  upwards  of  $100  I  received,  and  his  note. 
Col.  Bull  never  received  any  of  the  proceeds  of  the  second  place. 
I  went  to  Col.  Bull,  and  he  told  me  he  had  never  received  any  of 
the  last  place  that  John  Root  had  bought,  and  told  me  to  go  to 
Allen,  and  he  paid  me.  This  I  think  was  in  1818.  My  claim 
has  been  finally  settled.  I  think  Mr  Allen  took  a  refunding  bond 
from  me.  I  can't  tell  how  much  Col.  Bull  allowed  the  men  should 
pay  me.  This  was  before  1818.  Col.  Bull  paid  me  in  1811.  I 
have  said  I  never  gave  Col.  Bull  a  receipt.  I  might  have  done  it, 
and  if  I  did,  do  not  recollect  it.  The  amount  paid  me  in  cash  and 
the  amount  of  the  note  was  the  amount  the  men  awarded.  I  was 
present  at  the  arbitration.  I  do  not  recollect  how  the  arbitrators 
were  agreed.  I  believe  we  entered  into  an  arbitration  bond  with 
Col.  Bull.  I  authorized  my  brother  John  to  receive  the  note  that 
I  left.  I  can't  tell  whether  he  ever  received  it,  but  I  expect  he 
did.  I  gave  him  as  full  authority  as  I  could  to  receive  it." 

The  plaintiff  also  called  Elizabeth  Furman,  who  testified — 
"  Sarah  Towson  was  my  mother's  sister.  My  mother  the  eldest 
sister.  Sarah  came  to  live  in  Philadelphia  about  the  age  of  12  or 
13 — lived  there  until  she  came  to  Baltimore  in  1812  or  1813 — has 
resided  there  ever  since.  She  was  married  in  the  year  1816, 
sometime  in  the  fall  of  the  year.  I  am  46  years  old  this  last 
spring.  Mrs  Towson  was  45  in  February  last.  I  am  perfectly 
satisfied  of  this."  On  her  cross-examination  she  stated,  "  I  did 
say,  when  I  gave  my  testimony  before  the  auditors,  that  Sarah 
Towson  was  married  in  her  22d  year.  I  made  a  mistake — made 
myself  older  than  that  when  last  sworn,  a  year,  I  intended  in  June 
1840  to  testify  that  Sarah  Towson  was  45  years  old  last  February. 
I  discovered  this  mistake  since  I  came  to  West  Chester  this  time :" 
and  on  her  re-examination,  she  stated  that  she  discovered  her 
mistake  when  Mr  Lewis  mentioned  it  to  her. 
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The  defendants,  among  other  things,  offered  to  read  in  evidence 
the  deposition  of  William  Root,  taken  in  this  case  when  before  the 
Orphans'  Court :  upon  which  occasion,  after  having  been  examined 
by  the  same  party  who  adduced  him  now  as  a  witness,  and  cross- 
examined  by  the  opposite  party,  upon  being  re-examined  in  chief, 
he  testified  as  follows :  "  The  balance  which  Col.  Bull  paid  me  as 
my  guardian  was  $284 — that  was  in  1826.  He  did  not  pay  me  a 
cent  of  interest :  he  settled  with  me  pretty  much  as  he  pleased, 
only  I  would  not  pay  the  whole  charge  of  my  keeping."  This 
part  of  his  deposition  was  rejected  by  the  court,  and  exception 
taken. 

The  defendants  then  offered  in  evidence  the  following  docu- 
ments, which  were  first  offered  in  connection,  rejected  by  the 
court,  and  exception  taken ;  and  then  offered  separately ;  when 
some  were  admitted  and  others  rejected,  as  follows: 

1.  The  following  papers  were  rejected: 

An  arbitration  bond,  John  Root  and  William  Root  to  Thomas 
Bull  and  Richard  Templin,  dated  August  29th  1814,  in  the  penalty 
of  $4000 — conditioned  that  John  Root  and  William  Root  should 
abide  by  the  award  "  of  John  Jones,  James  Culbertson,  William 
Mendenhall,  David  Potts  and  Samuel  Packingham,  or  any  three 
of  them,  arbitrators  indifferently  chosen"  by  the  parties  "to  arbi- 
trate, &c.,  of  and  concerning  all  legacies  held  or  paid  by  the 
above-mentioned  Thomas  Bull  and  Richard  Templin,  as  guar- 
dians," &c.,  and  all  other  actions  whatsoever ;  the  award  to  be 
made  before  the  1st  day  of  October,  then  next. 

2.  Also,  a  refunding  bond,  William  Root  and  John  Root,  Jr.  to 
Ephraim  Allen,  administrator,  &c.  of  John  Root,  deceased,  dated 
June  23d  1817,  in  the  penalty  of  $4010.32,  reciting,  "  Whereas 
the  said  Ephraim  Allen,  administrator  as  aforesaid,  has  exhibited 
to  me  an  account  of  his  administration  of  the  aforesaid  deceased's 
estate,  sold  to  John  Root,  Jr.,  of  Chester  county,  and  state  above 
written,  whereby  it  appears  that  the  sum  of  $173.87,  together  with 
$31.29  interest,  is  due  to  me,  William  Root,  one  of  the  heirs  of 
said  deceased,  as  my  full  share  of  said  estate,  which  sum  I  do 
hereby  acknowledge  that  I  have  received  from  the  above-named 
Ephraim  Allen,"  with  the  ordinary  condition  to  refund  in  case  of 
deficiency  of  other  assets,  &c. 

3.  Also,  the  following  paper : 

"  Baltimore,  May  17th  1815. 
Mr  THOMAS  BULL  and  RICHARD  TEMPLIN,  our  guardians, 

Sirs : — Please  to  pay  Jehu  Corwine  my  legacy,  and  in  so 
doing  you  will  oblige  your  obedient  servant, 

her 

SARAH  X  ROOT. 
Witness,  WILLIAM  ROOT."  mark. 
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This  was  endorsed,  "  Received,  May  29th  1815,  of  Thomas 
Bull  and  Richard  Templin,  guardians  for  Sarah  Root,  child  of 
John  Root,  the  sum  of  $46.50,  in  full  of  my  legacy  or  share  out  of 
Howell  place,  and  the  personal  property  of  old  place. 

JEHU  CORWINE." 

4.  Also,  an  award  between  William  Root  and  Thomas  Bull  and 
Richard  Templin,  his  guardians,  made  in  pursuance  of  the  above 
arbitration  bond,  September  10th,  1814,  by  David  Potts,  James 
Culbertson  and  John  Jones,  three  of  the  arbitrators  named  in  the 
bond,  finding  for  William  Root,  £15.16.4^.     This  was  endorsed 
with  the  receipt  of  John  Root,  for  William  Root,  dated  December 
22d,  1814,  of  Thomas  Bull  and  Richard  Templin,  guardians,  for 
£15.3.4,  in  full  of  the  within  award. 

5.  The  court  admitted  in  evidence,  the  bond  of  John  Root  to 
Ephraim  Allen,  administrator  of  John  Root,  deceased,  dated  May 
13th  1813,  conditioned  for  the  payment  of  $798.20,  on  or  before 
the  1st  day  for  March  then  next,  without  interest.     This  bond 
was  endorsed  with  the  receipt  of  Ephraim  Allen,  dated  May  9th 
1815,  for  $187.16^  "of  the  within  bond." 

6.  The  court  rejected  a  paper  which  was  endorsed  "  Last  State- 
ment of  John  Root's  Estate."     The  inside  heading  was  "  The  Re- 
Re-Re-Re-Re-Supplementary  Account  of  the  administration  of 
Ephraim  Allen,  administrator  of  the  estate  of  John  Root,  late  of 
the    township  of   East   Nantmeal,   in   the  county  of  Chester, 
deceased :"  but  was  never  filed  in  the  Register's  office.     In  it  the 
accountant  charged  himself  with  $2079.81,  the  balance  of  his 
administration  account  confirmed  August  3d  1815,  and  credited 
himself  with  the  sums  of  $104.50,  "  paid  Thomas  Bull,  expended 
by  him  on  account  of  the  estate:"  and  $114.57  "paid  Thomas 
Bull,  being  the  residue  of  a  balance  due  him  on  settlement  of  his 
guardianship   account,"  together  with  a  few  other  items,  and 
showed  a  balance  of  $1825.63  due  the  estate.     There  was  also 
endorsed,  a  calculation,  showing  the  widow's  share  of  the  balance 
to  be  $608.54,  and  that  of  each  of  7  heirs  to  be  $173.87;  and 
the  following :  "  I  believe  the  within  foregoing  statement  to  be 
correct.     C.  KENNY."     This  was  in  the  handwriting  of  Charles 
Kenny,  who  was  Register  of  Wills  during  nine  years  prior  to 
1817.     All  the  other  parts  of  this  paper  were  in  the  writing  of 
Robert  Sproul,  Mr  Kenny's  deputy. 

7.  The  court  admitted  the  following  paper : 

"  The  estate  of  John  Root,  Dr.  to  Thomas  Bull,  for  $104.50." 
This  was  endorsed,  "  Received,  April  19th  1816,  of  Ephraim 
Allen,  administrator  of  John  Root,  deceased,  the  sum  of  $104.50, 
in  full  of  the  within  account. 

THOMAS  BULL." 
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"  Received,  April  19th  1816,  of  Ephraim  Allen,  administrator 
of  John  Root,  deceased,  the  sum  of  $114,  in  full  on  settlement. 
For  Richard  Templin,  by  Thomas  Bull. 

THOMAS  BULL,          >  Guardians  " 
RICHARD  TEMPLIN,  $  ^uai 

8.  The  court  rejected  the  following  receipts: 

"  Received,  May  4th  1813,  of  Ephraim  Allen,  administrator  of 
John  Root,  deceased,  $34.98,  being  my  dividend  as  one-seventh 
of  the  first  instalment  of  the  plantation  sold  to  John  Root. 

THOMAS  BULL." 

"  Received,  May  4th  1813,  of  Ephraim  Allen,  administrator  of 
the  estate  of  John  Root,  deceased,  the  sum  of  $200,  in  part  of 
balance  due  the  guardians  on  settlement. 

THOMAS  BULL,  Guardian." 

9.  The  court  rejected  a  paper  containing  two  instruments  not 
under  seal,  each  dated  May  29th  1815,  and  signed  "  Jehu  Corn- 
wine."     In  one  "  Jehu  Corwine  intermarried  to  Margaret  Root, 
orphan  child  of  John  Root,  deceased,  being  of  the  age  of  21  years," 
acknowledges   to   have   received  of  Thomas  Bull   and  Richard 
Templin,  his  guardians,  $45.68,  "  in   full   of  share  of  Howell's 
place,"  and  releases  the  guardians.     In  the  other,  "  Jehu  Cor- 
wine, having  an  order  from  Sarah  Root,  orphan  child  of  John 
Root,  deceased,  being  of  20  years  and  upwards,"  acknowledges  to 
have  received  of  the  same,  guardians  of  Sarah  Root,  $46.50,  "  in 
full  of  my  share  of  Howell  place,"  and  releases  the  guardians. 

10.  The  court  also  rejected  an  account  current  between  Wil- 
liam Root  and  Thomas  Bull,  in  the  handwriting  of  John  Jones, 
one  of  the  arbitrators,  showing  a  balance  of  £15.10.4^  due  Wil- 
liam Root:  at  the  bottom  is  as  follows:  September  10th  1814. 
We  have  signed  an  award  for  the  above  balance. 

DAVID  POTTS, 
JAMES  CULBERTSON, 
JOHN  JONES." 

Nos.  2,  5,  6,  7  and  8  of  the  abdve  papers  offered  in  evidence, 
were  found  by  William  Allen,  among  the  papers  of  his  father, 
Ephraim. 

The  errors  assigned,  which  were  urged  on  the  argument,  are 
embraced  in  the  bills  of  exceptions  to  the  rejection  of  testimony. 

P.  Frazer  Smith,  for  plaintiff  in  error.  1 .  It  was  necessary  to  show 
the  situation  of  John  Root's  estate  with  reference  to  the  heirs 
generally:  therefore  any  statement  of  William  Root  as  to  his 
share  was  relevant.  The  testimony  in  his  deposition  going  to 
contradict  his  testimony  on  the  feigned  issue,  ought  to  have  been 
admitted  for  this  reason :  Also,  to  show  that  his  recollection  gene- 
rally was  confused  and  indistinct :  and  this  particularly  as  the 
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plaintiff's  whole  case  rested  on  him,  and  could  not  have  stood  a 
moment  without  him. 

Papers  Nos.  2  and  6  ought  also  to  have  been  admitted  on  the 
same  ground.  They  went  to  contradict  William  Root,  both  as  to 
the  person  with  whom  he  settled  for  his  share,  the  time  when  he 
settled,  and  the  amount  he  received :  and  to  show  that  his  recol- 
lection was  inaccurate.  Also,  to  show  the  amount  coming  from 
the  administrator  to  each  of  the  heirs.  The  same  amount  must 
have  been  due  from  the  administrator  to  each,  whatever  might 
have  been  due  from  the  guardian.  Also,  to  show  at  how  late  a 
time  the  estate  was  still  in  the  hands  of  the  administrator.  In 
connection  with  other  evidence,  it  was  for  the  consideration  of  the 
jury,  in  ascertaining  whether  the  plaintiff  was  not  of  age  or  mar- 
ried at  that  time,  and  that  the  guardian  had  no  right  to  receive 
it.  They  were  admissible  as  part  of  the  res  gestce,  being  papers 
connected  with  the  settlement  of  the  estate,  out  of  which  the  claim 
of  the  plaintiff  arose.  2  Whart.  410. 

Paper  No.  6  was  admissible  of  itself  as  the  declaration  of 
Ephraim  Allen,  the  administrator,  he  being  dead,  against  his 
interest,  or  without  his  having  any  motive  to  falsify,  and  at  the 
same  time  being  from  his  situation  peculiarly  if  not  exclusively 
cognizant  of  the  transactions  relating  to  this  estate :  and  of  a 
matter  which  he  would  have  been  permitted  to  testify  to  if  living. 
1  Starkie's  Ev.  308,  309  ;  Gressley's  Eq.  Ev.  221 ;  3  Watts  fy  Serg. 
373.  And  although  the  paper  was  not  in  his  handwriting,  it 
became  his  declaration,  being  kept  by  him  as  one  of  the  memo- 
randa relating  to  this  estate.  7  East  279. 

Papers  No.  3  and  9,  were  admissible  upon  the  same  general 
principles,  to  contradict  William  Root,  as  to  the  amount  received 
by  the  plaintiff  through  Jehu  Corwine :  to  show  that  whatever 
was  thus  received  was  not  part  of  the  money  out  of  which  the 
plaintiff  claimed,  as  both  papers  state  that  it  was  from  another 
source,  and  are  dated  before  the  administration  account  of  1815 
was  confirmed. 

Paper  No.  9,  was  evidence  of  the  age  of  Sarah  Towson,  being 
the  declaration  of  her  agent  acting  as  such  and  within  the  scope 
of  his  authority.  7  Watts  39.  Also,  upon  the  principle  above 
stated,  as  the  declaration  of  Jehu  Corwine,  he  being  dead,  of 
facts — the  receipt  of  the  money  which  was  a  declaration  against 
his  interest,  and  the  age  of  Sarah  Root,  in  stating  which  he  had  at 
least  no  interest  to  falsify. 

Papers  No.  1  and  4,  were  admissible  to  contradict  William  Root 
as  to  his  own  settlement  with  his  guardian,  both  as  to  time  and 
amount.  And  these,  together  with  all  the  papers  rejected  in  the 
court  below,  should  have  been  admitted,  after  so  long  a  time  had 
elapsed,  as  explaining  the  situation  of  the  estate  of  John  Root, 
independently  of  any  effect  they  might  have  in  contradicting  John 
Root.  Courts  will,  in  cases  like  this,  do  all  in  their  power  to  assist 
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representatives  of  a  deceased  trustee  to  throw  light  upon  ancient 
and  now  obscure  transactions  connected  with  his  trust,  and  will 
not  be  disposed  to  apply  the  rules  of  evidence  with  the  same 
strictness  as  where  the  transactions  could  be  elucidated  by  living 
witnesses. 

Lewis,  for  defendant  in  error.  The  fact  offered  to  be  contra- 
dicted by  the  passage  in  the  deposition  rejected  below,  was  irrele- 
vant ;  it  was  a  part  of  the  defendant's  own  case ;  she  had  first 
inquired  as  to  the  settlement,  and  therefore  should  not  be  permit- 
ted to  contradict  the  witness  in  this  particular;  and  the  question 
propounded  to  the  witness  was  not  sufficiently  specific.  1  Stark. 
Ev.  134,  135;  2  Camp.  638;  4  Watts  51 ;  11  Serg.  $>  Rawle  139; 
5  Whart.  288.  There  was  no  presumption  of  payment  in  this  case, 
because,  as  we  allege,  the  plaintiff  came  of  age  after  marriage.  2 
Watts  209.  v 

As  to  the  papers  rejected,  they  were  res  inter  olios  acta,  and 
not  a  part  of  the  res  gestce.  A  mere  recital  as  to  age  should  not 
be  permitted  to  affect  us.  The  paper  endorsed  "  last  settlement," 
of  Ephraim  Allen,  never  having  passed  the  register's  office,  and 
being  in  discharge  of  his  own  liability,  was  properly  rejected. 
That  it  was  in  discharge  of  his  liability  appears  from  the  dimin- 
ished balance  compared  with  that  of  the  last  account  settled  and 
confirmed. 

Dillingham,  in  reply.  The  passage  of  the  deposition  ruled  out 
was  testimony  introduced  by  the  plaintiff  upon  the  re-examina- 
tion of  her  own  witness  after  our  cross-examination,  and  had  been 
mainly  relied  upon  by  the  President  Judge  in  the  Orphans'  Court 
when  he  sent  this  case  to  an  auditor.  It  is  not  for  the  plaintiff 
now  to  say  it  was  irrelevant,  and  therefore  not  the  subject  of  con- 
tradiction, after  having  herself  introduced  it.  But  it  was  not  irrel- 
evant. If  true,  it  would  have  laid  the  ground  for  a  strong  infer- 
ence against  us.  It  should  have  been  admitted  upon  the  same 
principle  upon  which  we  were  permitted  to  contradict  the  witness 
on  the  same  point,  from  a  conversation  the  day  before  the  trial, 
as  shown  by  the  record. 

The  papers  rejected  were  a  part  of  the  res  gestce  about  which 
the  witness  has  given  testimony.  They  were  either  papers  to 
which  he  was  a  party  or  of  which  he  had  spoken ;  they  show  that 
he  did  not  tell  the  whole  truth,  and  that  what  little  he  did  tell  was 
inaccurate.  The  only  bearing  his  evidence  could  have  upon  the 
issue  was  by  making  the  alleged  conversation  with  Col.  Bull  relate 
to  the  proceeds  of  sale  of  the  last  property.  From  his  slight 
proofs  large  presumptions  were  to  be  drawn  in  favour  of  the  plain- 
tiff. These  papers  demonstrate  that  such  presumptions  would  not 
be  legitimate,  thus  going  to  explain  and  correct  his  testimony. 
But  independent  of  the  principle  that  we  had  a  right  to  contradict 
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the  words  of  the  witness  by  his  acts,  and  by  the  papers  of  which  he 
had  spoken,  they  were  evidence  in  and  of  themselves  to  explain  this 
issue,  from  their  age,  their  authenticity  and  the  manner  in  which 
they  had  been  preserved  among  the  vouchers  of  Ephraim  Allen's 
estate.  They  were  memoranda  and  documents  in  the  regular 
course  of  business  properly  authenticated,  bearing  upon  the  point 
in  issue,  pertaining  to  matters  to  which  E.  Allen  could  have  tes- 
tified had  he  been  alive.  Upon  the  authorities  cited,  we  contend 
that  they  are  evidence  per  se. 

The  recital  as  to  the  plaintiff's  age  in  an  instrument  executed 
by  her  brother-in-law  and  agent  while  transacting  her  business, 
ratified  by  her  after  coming  of  age,  was  adequate  proof  of  this 
fact. 

This  case  is  anomalous  in  all  its  features;  that  it  should  have 
been  sent  to  an  auditor  after  more  than  20  years  had  clasped  from 
the  time  the  guardianship  ceased,  when  not  only  the  presumption 
from  lapse  of  time,  but  even  the  Statute  of  Limitations  should 
have  barred  the  claim — that  an  issue  should  have  been  directed 
upon  so  plain  a  state  of  facts  as  that  reported  by  the  auditor ;  that 
such  evidence  should  have  been  rejected  as  that  contained  in  both 
bills  of  exceptions;  that  such  a  verdict  should  have  been  rendered 
upon  the  evidence  actually  given ;  that  a  new  trial  should  have 
been  refused ;  and  that  this  verdict  should  have  been  modified  by 
the  court  below  in  the  judgment  finally  rendered,  when  the  sole 
object  of  the  issue  was  to  ascertain  the  facts  of  the  case  by  the 
finding  of  a  jury. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  presented  the  following  facts.  John  Root 
died  in  Chester  county  about  the  year  1800,  leaving  issue  Mar- 
garet, Samuel,  John,  William,  Sarah  and  Elizabeth.  Ephraim 
Allen  and  William  Ross  administered  on  his  estate,  and  on  the 
17th  of  March  1801,  Thomas  Bull  and  Richard  Templin  were 
appointed  guardians  of  his  children,  six  in  number.  Sarah's  age 
was  stated  to  be  four  years.  The  administrators  settled  several 
accounts  at  different  times,  from  1803  up  to  1815.  Previous  to 
the  second  settlement  Allen  had  sold  a  tract  of  land  to  pay  debts, 
and  had  been  at  prior  settlements  in  advance  to  the  estate.  After 
the  sale  of  the  land,  some  of  the  heirs,  who  were  of  age,  settled 
with  the  administrators  and  guardians.  This  was  about  1811. 
An  application  was  made  to  the  Orphans'  Court  to  divide  or  ap- 
praise the  remaining  land.  The  inquest  found  it  could  not  be 
divided,  and  appraised  it.  The  heirs  all  refused  to  take  it  at  the 
value  put  on  it  by  the  inquest,  and  it  was  in  due  form  sold  by  the 
administrator  and  purchased  by  John  Root,  one  of  the  heirs.  He 
had  made  a  contract  with  a  Mr  Gait  to  be  partner  in  the  pur- 
chase, and  he  and  Gait  paid  part  of  the  first  instalment.  The 
deed,  however,  was  made  to  John  Root  alone.  This  was  about 

iv.  —  2  x 
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1813.  Gait  was  dissatisfied;  and  in  1814  agreed  to  give  up  his 
interest,  and  John  Root  sold  a  part  of  the  land  and  repaid  to  Gait 
what  he  had  paid.  We  know  no  more  about  this,  except  that  a 
few  years  after  the  land  was  sold  from  John  Root  by  the  sheriff, 
but  whether  for  the  remaining  instalments  or  not  does  not  appear 
on  our  paper-book.  The  widow  was  alive,  and  one-third  of  the 
purchase  money  was  left  in  the  land  to  pay  the  interest  to  her 
during  her  life.  She  died  about  1834  or  1835,  and  then  this  third 
became  due  and  payable  to  the  several  heirs. 

In  the  mean  time  Thomas  Bull  and  Richard  Templin  settled 
their  account  as  guardians,  on  the  3d  of  May  1813.  No  excep- 
tions were  filed,  and  at  August  term  1813  it  was  confirmed.  By 
this  account  a  balance  was  found  due  the  guardians  of  £117  19s. 
Id.  This  was  the  balance  on  their  whole  account.  They  seem 
to  have  made  a  separate  settlement  with  each  as  they  came  of 
age;  for  William  Root  swears  they  made  a  final  settlement  with 
him  in  1811.  Col.  Bull,  the  surviving  guardian,  however,  paid 
about  $46  to  each  of  the  two  youngest  children  in  the  spring  of 
1815,  as  was  admitted  and  will  appear.  Sarah  Towson  was  the 
youngest,  and  then  single. 

When  land  is  appraised  and  sold  on  petition  of  the  heirs,  the 
sale  is  made  by  the  administrator ;  and  when  the  price  comes  into 
his  hands,  if  any  debt  remains  due  by  the  estate,  he  pays  it  and 
divides  the  surplus  among  those  entitled  by  law.  The  administrator 
paid  the  guardians  the  sum  due  them,  and  some  other  small  debts. 
It  seems  to  be  proved  and  conceded  that  the  administrator  paid 
the  elder  children,  they  being  all  of  age,  but  Sarah  and  Elizabeth. 
Col.  Bull  had  no  right  to  interfere  between  them  and  the  admin- 
istrator; and  as  there  is  no  proof  that  Allen  received  any  more 
than  the  first  instalment  until  after  Sarah  was  of  age  and  married, 
he  had  no  right  to  receive  any  for  her  after  she  was  of  age  or  mar- 
ried, for  her  husband  had  then  the  right  to  demand  and  receive  it 
from  the  administrator.  She  was  probably  of  age  in  1816,  and 
certainly  married  in  September  of  that  year.  Her  husband  lived 
until  about  1832.  Col.  Bull,  the  surviving  guardian,  lived  until 
1838.  And  after  his  death  his  administrators  were  cited  in  the 
Orphans'  Court  to  settle  an  account  by  Sarah  Towson,  then  a 
widow.  As  22  years  had  elapsed  since  her  coming  of  age  and 
marriage,  the  Orphans'  Court,  it  would  seem,  hesitated  to  grant 
a  citation  against  the  representatives  of  a  guardian  who  had  not 
been  called  to  account  for  22  years.  That  court  would  have  done 
right  in  refusing  the  application,  and  probably  would  have  refused 
it,  but  an  affidavit  of  William  Root,  her  brother,  was  made,  stat- 
ing that  Col.  Bull,  as  his  guardian,  had  paid  him  $284  in  1826, 
and  in  1835  had  admitted  there  was  money  due  to  Sarah.  After 
some  discussion  the  court  directed  an  issue  "  to  try  the  question 
whether  Thomas  Bull,  as  guardian  of  Sarah  Towson,  received 
any  part  of  the  balance  appearing  to  be  due  on  the  administration 
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account  settled  by  E.  Allen,  administrator  of  the  estate  of  John 
Root,  deceased,  on  the  9th  of  May  1815,  and  confirmed  by  the 
Orphans'  Court  of  said  county  on  the  3d  of  August  in  the  same 
year,  and  if  so,  how  much  of  the  said  balance  beyond  the  sum 
appearing  to  be  due  by  the  guardians  on  the  guardianship  account 
settled  by  the  said  Orphans'  Court  in  1813?"  This  cause  was 
the  trial  of  that  issue. 

By  the  direction  of  the  court  the  plaintiff  declared  for  money 
had  and  received,  and  the  defendants  pleaded  the  general  issue. 
The  plaintiff  showed  the  four  administration  accounts  of  E.  Allen, 
the  last  of  which,  confirmed  3d  of  August  1815,  showed  a  balance 
to  be  accounted  for  of  $2079.81.  In  this  account  the  price  of  the 
land  sold  on  the  petition  for  appraisement,  valuation  and  sale,  was 
included.  The  plaintiff  also  showed  the  account  of  T.  Bull  and 
R.  Templin,  the  guardians,  filed  in  May  and  passed  and  confirm- 
ed 2d  of  August  1813,  by  which  it  appeared  they  were  in  advance 
for  the  estate  £117  19s.  Id.  (Here  his  Honour  recapitulated  the 
evidence  already  stated.) 

All  these  papers  were  offered  together  and  rejected.  I  do  not 
say  this  was  wrong.  It  is  embarrassing  to  a  court  to  offer  a  dozen 
or  more  papers  having  no  immediate  connection  with  each  other. 
In  this  case  they  were  all  offered  either  to  show  that  Col.  Bull  had 
settled  many  years  ago  for  all  he  received,  or  to  show  that  Wil- 
liam Root's  memory  was  not  to  be  relied  on ;  and  these  papers 
were  all  testimony  in  this  cause  for  one  or  the  other  purpose. 
They  were  afterwards  offered  singly,  and  some  received  and  some 
rejected,  and  bills  of  exception  sealed.  I  go  back  to  the  first  bill 
of  exception.  The  refusal  to  permit  the  defendants  to  read  that 
part  of  William  Root's  deposition  given  in  the  Orphans'  Court  in 
which  he  had  stated  that  Col.  Bull  settled  his  account  and  paid 
him  $284  in  1826.  There  is  reason  to  believe  that  in  the  hurry 
of  a  trial  this  was  stated  and  understood  by  the  court  to  have 
come  out  on  cross-examination.  It  was  so  stated  here,  and  author- 
ities were  cited  applying  to  it  in  that  point  of  view.  In  fact,  after 
defendants  had  cross-examined  him,  the  plaintiff  again  re-exam- 
ined him,  and  he  stated  as  above.  Besides,  the  doctrine  in  1  Stark. 
134,  135,  sect.  22,  if  correct,  is  not  applicable  to  the  case  before 
us,  which,  after  a  witness  had  been  sworn  in  court,  was  simply  to 
show  that  by  his  own  deposition  filed  in  the  Court  by  which  this 
issue  had  been  directed,  he  had  given  a  statement  of  the  facts  in- 
consistent with  and  directly  contrary  to  what  he  had  just  stated 
to  the  jury.  The  doctrine  in  Starkie  speaks  of  cross-examining 
as  to  other  and  similar  transactions  with  other  persons,  and  if  such 
examination  is  permitted,  says  you  shall  not  disprove  the  truth  of 
witness's  statement,  for  it  would  make  trials  interminable;  but 
neither  Starkie  nor  any  other  author  or  court  of  which  I  have 
read  or  heard,  has  ever  said  you  may  not  prove  that  the  witness, 
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either  under  oath  or  not,  has  related  the  facts  trying  in  a  different 
manner.  Among  many  other  cases,  see  8  Serg.  4*  Rawle  325  ex- 
pressly in  point,  and  12  Serg.  4*  Rawle  325.  There  was  error  in 
this. 

In  order  to  judge  of  the  other  bills  of  exceptions,  we  must  see 
what  was  in  issue  and  what  plaintiff  had  proved.  The  issue  was  to 
try  whether  Col.  Bull  had  received  (not  whether  he  could  and 
ought  to  have  received)  any  part  of  the  balance  appearing  on  the 
account  of  E.  Allen,  administrator,  filed  and  confirmed  in  1815. 
Col.  Bull  had  been  appointed  guardian  of  these  children  in  1801. 
In  this  petition,  Sarah,  the  plaintiff,  is  called  four  years  old.  The 
age  there  stated  will  go  for  little  when  we  see  the  age  of  William 
there  stated  at  six  years;  and  yet  he  swears  he  was  21  in  1811. 
After  a  ward  came  of  age  the  guardian  could  not  rightfully  re- 
ceive, nor  the  administrator  rightfully  pay  him  any  money  for 
such  ward.  William  had  sworn  in  the  Orphans'  Court,  to  obtain 
this  issue,  that  Col.  Bull  had  got  and  retained  $284  of  his  money 
until  1826.  He  had  asserted  the  same  thing  during  the  week  of 
this  trial,  and  though  contradicted  as  to  the  time,  he  still  stuck  to 
the  sum.  It  was  competent,  and  strange  it  would  be  if  it  were 
not,  to  show,  that  instead  of  Col.  Bull  settling  with  him  alone  and 
paying  or  sending  him  to  Allen  for  above  $200,  the  settlement  was 
made  by  arbitrators,  and  the  sum  due,  £15  3s.  4d.,  and  paid  to 
him  by  Col.  Bull,  and  his  receipt  given  in  1814,  three  years  after 
he  was  of  age;  and  to  prove  that  Allen  paid  to  himself  in  1817 
the  whole  of  what  was  due  to  him  until  the  death  of  his  mother, 
and  that  this  sum  was  $173.87  ;  and  it  was  competent  to  show  the 
calculation  made  for  E.  Allen  by  the  deputy  register,  overlooked 
by  the  register  and  endorsed  by  Allen  as  the  last  statement  of  the 
moneys  of  J.  Root's  estate.  Even  a  calculation  from  documents 
in  court,  made  at  the  bar,  showing  that  the  sum  paid  and  for 
which  he  gave  a  refunding  receipt,  was  the  correct  one,  might 
have  been  shown.  It  was  not  conclusive,  but  it  could  be  shown 
in  such  a  case  as  this.  It  went  directly  to  show  that  Col.  Bull 
never  received  nor  paid  any  money  for  this  witness  after  the  last 
sale ;  and  it  went  directly  to  show  that  this  main  and  only  wit- 
ness for  the  plaintiff  swore  directly  contrary  to  the  truth — either 
that  he  was  determined  to  gain  the  cause  for  his  sister,  or  that  he 
had  no  sense  of  the  obligation  of  an  oath,  or  that  he  was  literally 
of  nonsane  memory,  and  swore  as  prompted  by  a  deranged  ima- 
gination. 

Sarah  was  of  age  or  at  all  events  married  in  1816,  and  her 
husband  had  a  right  to  this  money.  Any  money  received,  if  any 
such  could  be  received  after  this,  was  received  not  as  guardian, 
but  to  be  paid  over :  he  could  have  been  sued  for  it  in  a  court  of 
law  and  was  barred  in  six  years.  But  there  was  evidence  to 
prove  that  he  never  received  a  cent  for  her  after  1815,  when  he 
paid  on  her  order  all  he  had.  Nay,  the  proof  was  that  Allen,  the 
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administrator  of  her  father,  never  got  any,  except  a  small  part  of 
the  last  bond,  and  it  must  have  been  by  some  curious  system  of 
casuistry  that  a  man  who  had  ceased  to  be  guardian  could  be 
made  answerable  for  the  neglect  of  an  administrator  on  whom  he 
had  no  right  to  call  and  could  not  sue ;  to  say  nothing  of  the  limi- 
tation of  six  years,  within  which  this  claim  clearly  was,  and  by 
which  it  was  barred ;  for  after  a  ward  comes  of  age  the  fiduciary 
relation  of  a  guardian  ceases,  and  they  stand  as  debtor  and  cred- 
itor. Even  in  Equity  Courts,  20  years  is  a  positive  bar  by  repeat- 
ed decisions,  founded  on  sound  principles.  See  Foulk  v.  Brown, 
(2  Watts  209).  If  this  can  be  altered  by  an  admission  of  the  trus- 
tee or  a  promise,  and  I  do  not  say  it  can,  after  the  lapse  of  time 
has  run,  yet  if  this  promise  is  disproved,  or  if  the  witness  makes 
it  one  thing  at  one  time,  and  a  little  stronger  the  next,  and  if  every 
sentence  in  the  testimony  of  the  only  witness  is  positively  disproved 
by  documents,  by  the  oaths  of  others,  or  by  his  own  oaths  at  dif- 
ferent times,  the  admission  or  promise  cannot  be  believed,  and 
length  of  time  bars  the  claim.  In  such  a  case,  after  such  lapse  of 
time,  every  paper,  statement,  account,  receipt  or  anything  in  the 
handwriting  of  the  administrator  or  guardian  relative  to  the  mat- 
ter in  issue,  if  proved  to  have  been  made  in  the  course  of  settling 
the  estate  by  those  whose  duty  it  was  to  watch  and  check  each 
other,  as  administrator  and  guardian,  is  evidence  to  be  received 
in  judging  of  the  case.  The  issue  is  correctly  ordered ;  for  if  Col. 
Bull  never  received  the  money  sued  for,  his  promise,  if  he  ever 
made  one,  would  be  void.  It  could  only  be  binding  on  proof  that 
he  had  funds ;  and  how  it  can  be  believed  that  he  received  money 
from  Allen,  who  never  collected  it,  but  left  the  bond  of  John  Root 
the  younger,  with  only  a  receipt  on  it  for  one-fourth  of  the  amount 
paid,  is  not  easy  to  see.  When  a  feigned  issue  is  directed  by  a 
Court  of  Equity,  that  court  may  grant  a  new  trial  or  not.  It 
would  seem  the  Orphans'  Court  have  the  power  to  direct  as  to 
future  proceedings. 

Judgment  reversed,  and  a  venire  de  now  awarded, 
iv.  —  72  2  x  * 


570  SUPREME  COURT  [Philadelphia 

Hamilton  against  Moore,* 

In  an  action  of  assumpsit  the  defendant  cannot,  under  the  plea  of  payment, 
give  evidence  tending  to  disprove  the  cause  of  action  set  forth  in  the  plaintiff's 
statement. 

Quaere,  if  he  can  even  under  the  plea  of  payment  with  leave,  if  no  notice  of 
such  defence  has  been  given  according  to  the  rules  of  court. 

The  plea  of  payment  confesses  the  cause  of  action  set  forth  in  the  plaintiff's 
statement. 

Under  the  plea  of  payment  the  evidence  may  be  of  payment  in  other  things 
than  money. 

Where  no  exception  is  taken  to  the  opinion  of  the  court,  the  evidence  necessa- 
ry to  understand  it  must  accompany  it  to  the  court  of  error. 

THIS  was  an  action  of  assumpsit  brought  by  the  executors  of 
William  Hamilton,  deceased,  against  John  Moore.  This  case  was 
argued  at  Lancaster  in  May  term  1817,  and  the  following  opinion, 
which  states  the  case,  and  in  which  Gibson,  J.,  and  Duncan,  J., 
concurred,  was  delivered  by 

TILGHMAN,  C.  J. — The  plaintiffs  filed  no  declaration,  but  made 
a  statement  under  the  Act  of  Assembly,  by  which  it  appeared 
that  they  claimed  a  large  sum  of  money  received  by  the  defendant 
from  the  inhabitants  of  the  borough  of  Lancaster  for  the  use  of 
William  Hamilton,  deceased,  and  also  the  sum  of  £1200,  the  pur- 
chase money  of  eight  lots  of  ground  sold  by  the  said  William 
Hamilton  to  the  defendant;  and  £300,  the  purchase  money  of  one 
other  lot.  The  whole  amount  of  the  plaintiff's  demand  was  £4093, 
8s.  Id.  current  money  of  Pennsylvania,  and  £15  3s.  4d.  sterling 
money  of  Great  Britain.  The  defendant  pleaded  payment  and  a 
set-off".  The  plaintiffs  replied  non  solvit,  whereupon  issue  was 
joined.  They  also  denied  the  set-off,  and  pleaded  to  it  the  Statute 
of  Limitations,  upon  which  also  issue  was  joined.  The  defendant 
gave  notice  of  the  nature  of  his  set-off,  viz:  a  claim  of  $1500  a 
year,  from  the  19th  of  October  1800,  to  the  27th  of  August  1811, 
amounting  in  the  whole  to  the  sum  of  816,283.33,  for  divers  works, 
labours  and  services,  performed  by  him  for  William  Hamilton, 
deceased,  at  his  special  instance  and  request,  as  his  agent,  attor- 
ney, and  counsel,  in  transacting  his  business  during  the  period 
before  mentioned.  On  the  trial  of  the  cause,  the  defendant  offered 
in  evidence  the  deeds  for  the  eight  lots  mentioned  in  the  plaintiff's 
statement,  and  alleged  to  have  been  sold  to  the  defendant  for  £150 

*  This  case  was  for  a  long  time  mislaid,  and  but  recently  came  into  the  report- 
ers' hands. 
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each,  in  order  to  show  the  ground-rents  which  had  been  reserved 
to  the  said  William  Hamilton ;  and  he  also  offered  in  evidence 
several  letters  from  the  said  William  Hamilton  to  himself,  in  order 
to  prove  that  the  said  eight  lots  were  sold  to  the  defendant  for  the 
sum  of  $150  in  the  whole,  and  a  ground-rent  of  17s.  Qd.  sterling  on 
each  lot ;  and  that  the  whole  of  the  said  $150  was  paid  by  the 
defendant  to  the  said  William  Hamilton,  who  had  acknowledged 
the  receipt  of  the  same.  To  all  of  this  evidence  the  plaintiff  ob- 
jected, but  the  court  admitted  it,  and  an  exception  was  taken  to 
their  opinion.  The  defendant  now  contends  that  the  evidence  was 
proper,  and  founds  his  argument  on  the  nature  of  the  plaintiff's 
action,  on  the  nature  of  the  plea  of  payment  considered  at  common 
law,  and  on  the  nature  of  the  same  plea  considered  under  our  Act 
of  Assembly,  and  the  rules  and  practice  of  our  courts. 

1.  It  is  said,  that  the  action  being  founded  on  equity,  the  de- 
fendant should  be  admitted  to  every  defence  tending  to  show  that 
the  plaintiff  ought  not  in  equity  to  recover.  But,  granting  this 
position  to  be  true,  it  does  not  follow  that  the  evidence  offered 
ought  to  have  been  received  under  the  plea  of  payment.  That  the 
defendant  should  be  admitted  to  an  equitable  defence  is  not  denied, 
provided  he  entitles  himself  to  it  by  a  proper  plea ;  he  did,  at  first, 
plead  non  assumpsit,  which  would  have  been  sufficient  to  introduce 
his  evidence  ;  but  he  afterwards  struck  out  that  plea,  and  chose  to 
go  to  trial  on  the  issue  of  payment.  If,  therefore,  he  was  cut  off 
from  the  strength  of  his  defence,  it  was  only  because  he  rejected 
the  proper  means  of  bringing  it  before  the  jury. 

2;  The  plea  of  payment  confesses  the  cause  of  action  set  forth 
in  the  plaintiff's  statement.  The  plaintiff  goes  to  trial,  presuming 
on  this  confession,  and  prepared  only  to  prove  that  payment  has 
not  been  made.  It  is  taking  him  by  surprise,  therefore,  to  with- 
draw that  confession  at  the  moment  of  trial,  and  introduce  evidence 
to  show  that  no  such  contract  was  made,  as  he  has  alleged.  The 
cases  cited  by  the  defendant  from  Peake's  Ev.  300  and  5  Cranch 
293,  go  no  farther  than  to  prove,  that  under  the  plea  of  payment, 
you  are  not  strictly  confined  to  payment  in  money;  but  it  is  suffi- 
cient, if  you  prove  payment  by  a  delivery  of  wheat,  or  any  other 
article  which  was  received  by  the  plaintiff  in  satisfaction  of  his 
debt,  or  even  if  you  prove  that  the  plaintiff  accepted  of  an  assign- 
ment of  bonds,  or  other  debts,  which  were  afterwards  lost  by  his 
own  negligence.  These  decisions  by  no  means  show  that  the 
contract  set  forth  by  the  plaintiff  may  be  contradicted  under  the 
plea  of  payment;  on  the  contrary,  they  affirm  the  principle  of  the 
contract  being  confessed,  and  only  prove  that  payment  may  be 
made  in  other  things  than  money,  when  the  plaintiff  consents  to 
accept  them. 

3.  The  Act  of  Assembly  relied  on  in  support  of  the  evidence 
was  passed  so  long  ago  as  the  year  1705.  It  enacts,  that  "  if  two 
or  more,  dealing  together,  be  indebted  to  each  other  upon  bonds, 
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bills,  bargains,  promises,  accounts,  or  the  like,  and  one  of  them 
commences  an  action,  if  the  defendant  cannot  gainsay  the  deed, 
bargain,  or  assumption  upon  which  he  is  sued,  it  shall  be  lawful 
for  such  defendant  to  plead  payment  of  all  or  part  of  the  debt  or 
sum  demanded,  and  give  any  bond,  bill,  receipt,  account,  or  bar- 
gain in  evidence,"  &c.  &c.  Now,  I  confess,  I  do  not  perceive 
what  bearing  this  Act  of  Assembly  has  on  the  case.  Its  main 
intention  was  to  give  the  defendant  the  benefit  of  a  set-off.  Ac- 
cordingly, it  permits  the  evidence  to  be  given  only  when  the  de- 
fendant cannot  gainsay  the  plaintiff's  cause  of  action;  but  here 
he  does  gainsay  it,  and  the  evidence  is  offered  for  the  purpose  of 
proving  that  instead  of  agreeing  to  give  £1200  for  eight  lots  of 
ground,  as  the  plaintiff  has  alleged,  he  (the  defendant)  did  in  fact 
agree  to  give  but  £150.  When  the  defendant  denies  the  plaintiff's 
cause  of  action,  there  was  no  need  of  an  Act  of  Assembly  to  let 
him  into  a  defence,  because  the  common  law  had  provided  him 
with  a  plea  to  every  form  of  action  in  which  the  plaintiff  could 
attack  him.  In  the  present  action,  the  plea  of  non  assumpsit 
would  have  been  amply  sufficient;  and  that  being  the  case,  it 
might  seem  rather  extraordinary  that  that  plea  should  have  been 
first  put  in  and  then  withdrawn,  were  it  not  recollected  that  by 
standing  on  the  plea  of  payment  alone  the  defendant's  counsel 
who  makes  the  affirmation,  would,  according  to  our  practice,  be 
entitled  to  the  last  speech  to  the  jury.  This  is  sometimes  supposed 
to  be  a  matter  of  importance,  so  that  the  contest  in  the  court  below 
seems  to  have  been,  not  whether  the  defendant  should  be  let  into 
his  just  defence,  but  whether  he  should  be  permitted  to  make  it  in 
the  manner  which  he  conceived  most  to  his  advantage. 

4.  If  the  evidence  offered  in  this  case  were  maintainable,  it 
could  be  only  under  the  rules  and  practice  of  our  courts.  Having 
no  Court  of  Equity,  we  have  found  ourselves  obliged,  for  the  pre- 
vention of  injustice,  to  depart  in  some  instances  from  the  rules  of 
the  common  law.  Where  a  bond  or  other  specialty  has  been 
given,  and  there  are  equitable  circumstances  which  would  render 
it  void,  in  whole  or  in  part,  as  there  is  no  plea  of  which  the  obligor 
could  avail  himself  at  law,  the  courts  have  thought  themselves 
justified  in  letting  him  into  his  equitable  defence,  under  the  plea 
of  payment.  This  appears  from  the  case  of  Swift  v.  Hawkins, 
(1  Doll.  17),  decided  in  the  year  1768,  and  always  since  held  for 
law.  The  Chief  Justice  there  declared  that,  to  his  knowledge, 
the  practice  of  receiving  evidence  to  show  the  want  of  considera- 
tion on  a  plea  of  payment  to  debt  on  bond,  had  prevailed  for  39 
years  ;  and  he  assigns  the  reason,  "  because  otherwise  there  would 
be  a  failure  of  justice ;"  but  that  reason  does  not  apply  to  actions 
on  the  case  founded  on  an  assumption  where,  upon  the  plea  of 
non  assumpsit,  every  defence  can  be  made  which  justice  requires. 
There  is  no  occasion,  therefore,  in  these  actions,  to  depart  from 
the  common  law  rule.  We  have,  indeed,  sanctioned  a  practice  of 
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pleading  generally,  with  leave  to  give  the  special  matter  in  evidence. 
In  this  court,  upon  a  plea  of  that  kind,  the  rule  is  that  notice  of 
the  special  matter  intended  to  be  offered  in  evidence  shall  be  given 
by  the  defendant  to  the  plaintiff  before  the  trial.  The  rule  of  the 
Common  Pleas  is,  that  notice  need  not  be  given,  unless  demanded 
by  the  plaintiff.  In  the  present  case,  the  defendant  gave  notice  of 
his  set-off,  but  not  of  the  other  matter;  so  that  it  might  well  be 
questioned  whether  he  ought  to  have  been  permitted  to  give 
evidence  of  the  matter  excepted  to,  even  if  he  had  pleaded  pay- 
ment, with  leave,  &c.  But  it  appears  by  the  record,  that  the  plea 
was  simply  payment,  without  any  mention  of  leave,  &c. ;  so  that 
the  question  is  reduced  to  this — can  the  defendant,  under  the  plea 
of  payment  in  an  action  like  the  present,  give  evidence  tending  to 
disprove  the  cause  of  action  set  forth  by  the  plaintiff?  For  the 
reasons  before  assigned,  I  am  clearly  of  opinion  that  he  cannot. 
But  so  far  as  it  went  to  prove  an  actual  payment,  the  evidence 
was  admissible. 

Another  exception  was  taken  to  the  opinion  of  the  court  on  the 
subject  of  the  Act  of  Limitations.  But  as  the  evidence  to  which 
the  Act  is  applicable  is  not  inserted  in  the  bill  of  exceptions,  I  am 
unable  to  form  a  satisfactory  judgment  as  to  the  correctness  of 
the  decision  of  the  Court  of  Common  Pleas.  Where  an  exception 
is  taken,  the  necessary  evidence  should  accompany  it ;  and  as  there 
must  be  another  trial  in  this  case,  the  counsel  will  have  an  oppor- 
tunity, in  case  a  bill  of  exceptions  should  be  taken,  to  annex  to  it 
so  much  of  the  evidence  as  may  enable  this  Court  to  form  an 
opinion.  I  am  for  reversing  the  judgment,  and  awarding  a  venire 
de  novo. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


INDEX. 


. 

ABANDONMENT. 

A  title  may  be  lost  by  abandonment ;  and  if  so,  it  falls  back  to  the  State  ;  but 
is  never  thereby  transferred  to  an  adverse  claimant.  Nor  can  a  stranger  who  dis- 
covers another's  unsatisfied  warrant  in  the  hands  of  the  deputy-surveyor,  or  else- 
where, after  any  lapse  of  time  from  its  date,  assume  the  ownership  of  it,  and  have 
it  surveyed  for  himself.  Orr  v.  Cunningham,  294. 

ABATEMENT. 

PLEADING,  1. 

ACCOUNT. 

EXECUTORS,  3. 
PARTNER,  2. 

ACCOUNT  RENDER. 

1.  In  account  render  a  count  charging  the  defendant  as  bailiff  of  the  plaintiff's 
land  may  be  joined  to  a  count  charging  him  as  tenant  in  common  with  the  plain- 
tiff.    MAdam  v.  Orr,  550. 

2.  And  such  count  may  be  added  on  the  trial  as  an  amendment.     Ibid. 

ACCOUNT  STATED. 

The'  acknowledgment  of  a  defendant  that  a  certain  sum  is  due,  raises  an  im- 
plied promise  to  pay  the  amount,  and  it  is  recoverable  under  a  count  for  account 
stated.  Tassey  v.  Church,  141. 

ACT  OF  ASSEMBLY. 

The  Commonwealth  may  pass  a  retrospective  law  impairing  her  own  right : 
and  therefore  a  supplementary  Act  passed  after  a  forfeiture  incurred  to  the  Com- 
monwealth under  a  former  Act,  declaring  it  not  to  be  incurred  by  the  true  intent 
and  meaning  of  the  former  Act,  releases  the  penalty.  Davis  v.  Dawes,  401. 

ACTION. 

BILLS  OF  EXCHANGE,  &c.,  1. 

ADMINISTRATOR. 

BILLS  OF  EXCHANGE,  &c.,  4. 
COMPROMISE,  1. 
GUARANTY,  1,  2. 
GUARDIAN  &  WABO,  5,  6. 
INTESTATE,  3. 
LIMITATIONS,  6. 
TRUSTEE,  1,  2. 

1.  A  husband  who  administers  upon  the  estate  of  his  deceased  wife,  is  not  ac- 
countable to  her  heirs  for  the  same,  although  he  settle  an  administration  account, 
and  the  Orphans'  Court  decree  that  there  is  a  balance  in  his  hands.     (•'/////  v. 
Irvine,  232. 

2.  Administrators  may  in  some  cases  recover  back  from  a  distributee  to  whom 
too  much  has  been  given,  though  no  refunding  bond  has  been  taken,  but  not  while 
they  have  funds  of  the  estate  in  their  hands  to  more  than  the  amount     Saeger  v. 

Wilson,  501. 
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AFFIDAVIT  OF  DEFENCE. 

1.  Upon  an  affidavit  of  defence  to  part  of  a  claim,  the  plaintiff  may  take  judg- 
ment for  the  residue  and  receive  it ;  and  proceed  to  issue,  trial  and  judgment  for 
that  which  was  disputed .     M'Kinney  v.  Mitchell,  25. 

2.  An  affidavit  of  defence  to  a  bond  given  for  the  purchase  money  of  land  con- 
veyed by  deed  with  general  warranty,  stated  that  adverse  outstanding  claims  existed 
prior  to  the  purchase.     Held  insufficient,  for  not  alleging  that  these  claims  were 
good  or  believed  by  the  defendant  to  be  so.     Brick  v.  Coster,  494. 

AGREEMENT. 
DEED,  1. 

PAROL  EVIDENCE,  1. 
VENDOR  &  VENDEE,  1. 

1.  To  construe  a  written  agreement,  the  whole  instrument  must  be  taken  into 
view,  and  not  merely  particular  expressions.     Hence  the  words  "  on  condition" 
may  be  construed  to  mean  "  on  the  terms,"  in  order  to  effectuate  the  intention  of 
the  parties.     Meanor  v.  ATKowan,  302. 

2.  K  &  S  were  joint  contractors  for  the  purchase  of  lands  called  "  Lee's  lands," 
to  hold  as  tenants  in  common,  and  by  agreement  the  seller  was  to  convey  to  K  to 
hold  an  undivided  moiety  for  himself,  and  the  other  moiety  for  S.     S  agreed  with 
R  that  he  should  have  one-third  of  the  nett  proceeds  or  profits  of  the  said  lands 
(describing  them  as  lying  on  and  about  the  Mine  Hill  in  Schuylkill  county,  con- 
taining about  1400  acres)  in  consideration  of  his  services  in  their  sale.     About 
three  months  afterwards,  by  another  agreement  between  K  &  R,  K  bound  himself 
to  convey  to  R,  his  heirs  and  assigns,  the  one-sixth  part  of  a  certain  tract  of  land, 
situate  on  the  waters  of  Mill  Creek,  in  Schuylkill  county,  adjoining  lands  of  Fran- 
cis B.  Nichols,  Kettle  &  Wagner,  Potts  &  Bannan,  and  others,  containing  by  esti- 
mation 1200  acres,  being  the  same  tracts  of  land  which  were  known  by  the  name 
of  Lee's  lands,  to  be  conveyed  to  said  R  when  the  title  to  said  land  shall  be 
arranged  and  settled  agreeably  to  the  understanding  and  agreement  made  with  S, 
and  also  to  account  with  said  R  for  one-third  of  the  nett  profits  of  sale  of  one 
moiety  already  made  to  S  W.     The  original  agreement  with  S  was  in  the  pos- 
session of  R  when  the  last  agreement  was  made,  and  not  produced  or  shown  to  K  ; 
and  there  were  older  claims  to  the  land  by  third  persons  not  settled  or  arranged. 

Held,  1.  That  the  last  agreement  was  executory  even  if  it  embraced  lands. 

2.  That  in  the  absence  of  evidence  to  show  any  other  agreement  in  writing 
than  the  two  above-mentioned,  the  latter  agreement  must  be  taken  as  referring  to 
the  former,  so  as  to  make  the  former  a  part  of  it,  and  bound  K  only  to  the  extent 
of  the  former  agreement  with  S  ;  and  that  R  had  no  right  to  the  lands  themselves 
so  as  to  be  able  to  maintain  partition  or  ejectment,  but  only  an  interest  in  the  pro- 
ceeds after  sales  made. 

3.  It  appearing  that  Lee  had  been  the  owner  of  three  contiguous  tracts  at  or 
near  the  neighbourhood  of  the  above  description,  containing  1200  acres  85  perches, 
that  K  &  S  had  agreed  with  him  for  those  tracts  before  the  first  agreement,  and 
that  he  had  conveyed  them  to  K  just  before  the  last  agreement,  and  that  they  were 
the  only  lands  K  &  S  had  any  right  to  when  they  agreed  with  R,  all  evidence  that 
any  other  lands  were  meant  was  irrelevant  and  inadmissible.     Seitzinger  v.  Ridg- 
way,  472. 

ALIEN. 

An  alien,  by  the  law  of  Pennsylvania,  acquires  no  title  in  his  wife's  estate  of 
inheritance,  as  tenant  by  the  curtesy  initiate.  Reese  v.  Waters,  145. 

AMENDMENT. 

ACCOUNT  RENDER,  2. 

A  plaintiff,  in  an  action  on  the  case  in  assumpsit,  may  amend  his  declaration 
on  the  trial  of  the  cause,  by  increasing  the  amount  of  his  claim  in  the  several 
counts,  and  making  a  corresponding  alteration  in  the  amount  of  damages ;  and 
whether  this  be  a  sufficient  cause  to  entitle  the  defendant  to  a  continuance  of  the 
cause,  is  a  matter  of  discretion  with  the  court  Tassey  v.  Church,  141. 
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ANNUITY. 

LOAN,   1. 


ANTENUPTIAL  SETTLEMENT. 
HUSBAND  &  WIFE,  1. 

APPEAL. 

CORPORATION,  2,  3. 
NISI  PRIUS,  1,  2,  3,  4. 
SEQ.UESTRATOR,  1. 

1.  In  a  sdre  facias  against  a  constable  to  recover  the  amount  of  an  execution 
put  into  his  hands,  the  plaintiff  is  entitled  to  an  appeal  from  the  judgment  of  the 
justice  of  the  peace.     Sott  v.  Kelso,  278. 

2.  Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  Common 
Pleas,  the  names  of  the  parties  may  be  so  transposed  or  changed  as  to  adapt  the 
legal  form  to  the  merits  of  the  case.       Giffen  v.  St.  Clair  Township,  327. 

APPRAISEMENT. 
EVIDENCE,  14. 

APPURTENANCE. 

WARRANT  &  SURVEY,  12. 

ARBITRAMENT  &  AWARD. 
SEQUESTRATOR,  1. 

1.  If  the  parties  to  an  executory  contract  make  a  provision  in  it,  that  any  dispute 
which  shall  arise  between  them  on  the  subject  of  the  contract,  shall  be  determined 
by  an  individual  named,  whose  decision  shall  be  final,  no  action  will  lie  for  a  breach 
of  the  agreement  by  one  against  the  other  ;  but  they  must  resort  to  the  tribunal 
appointed  by  themselves,  from  whose  award  there  is  no  appeal.     Monongahela 
Navigation  Co.  v.  Fenian,  205. 

2.  If  parties  by  contract  appoint  an  arbiter  to  settle  their  differences,  they  are 
bound  by  his  award,  although  he  may  be  interested  in  the  contract  which  was  the 
subject  of  reference.     Ibid. 

ASSIGNMENT. 

ATTACHMENT,  1,  2,  3. 

MORTGAGE,  2. 

If  a  judgment  be  assigned  as  a  security  to  indemnify  the  assignee  for  a  liability 
he  is  under  for  the  assignor,  and  the  assignee  assign  it  to  another  who  has  a 
knowledge  of  the  facts,  the  holder  of  it  having  collected  the  money  is  a  trustee, 
and  upon  the  first  assignee  being  relieved  from  his  liability,  the  plaintiff  is  entitled 
to  recover  the  money  from  the  last  assignee.  And  the  right  of  action  accrues  when 
the  liability  of  the  first  assignee  ceases ;  and  from  that  period  the  Statute  of  Limi- 
tations begins  to  run.  Poe  v.  Foster,  351. 

ASSUMPSIT. 

ACCOUNT  STATED,  1. 
COMMON  CARRIER,  1. 
PARTNER,  1. 
PLEADING,  1. 

ATTACHMENT. 

DOMESTIC  ATTACHMENT,  1,  2. 
FOREIGN  ATTACHMENT,  1,  2,  3. 

1.  Quaere,  whether  proceeds  of  sales  made  by  assignees  of  goods  transferred  to 
them  under  a  void  assignment  can  be  attached  in  their  hands  by  execution  in  nature 
of  an  attachment.     Taylor  v.  Hulme,  407. 

2.  They  cannot,  where  the  interest  of  the  debtor  in  the  goods  has  been  previ- 
ously levied  on  by  the  plaintiff  in  execution,  and  released  on  a  bond  given  by  the 
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ATTACHMENT. 

assignees  to  pay  their  value  in  case  the  assignment  is  declared  void,  which  bond  is 
afterwards  forfeited  and  paid.     Ibid. 

3.  If,  however,  a  second  assignment  be  made  after  the  sale  of  the  goods  by  the 
assignees,  passing  all  the  claims  and  rights  of  the  assignor,  it  is  clear  a  subsequent 
attachment  is  too  late  to  affect  them.  Ibid. 

AUTHORITY. 

MUNICIPAL  CORPORATION,  1. 

BARGAIN  &  SALE. 
DEED,  3,  4. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
EVIDENCE,  13. 
EXECUTOR,  2. 
MECHANICS  LIEJI,  6. 
PARTNER,  3. 

1.  In  an  action  of  debt  upon  a  sealed  note,  if  it  be  admitted  by  the  pleadings 
that  the  note  was  to  be  paid  only  in  the  event  of  a  certain  contingency,  the  plain- 
tiff must  prove  that  the  contingency  has  happened,  or  he  cannot  recover :  it  is  not 
sufficient  to  rely  upon  the  consideration  which  the  character  of  the  instrument 
imports.     Patterson  v.  The  Juniata  Bank,  42. 

2.  The  rule  of  evidence  which  excludes  a  party  to  a  negotiable  instrument  from 
testifying  against  its  validity,  is  only  applicable  to  cases  where  the  instrument  has 
actually  been  negotiated  in  the  usual  course  of  business.     But  if  it  be  established 
by  other  proof  that  the  negotiation  was  not  in  the  usual  course  of  business,  then  a 
party  to  the  instrument,  not  otherwise  interested,  is  competent  to  testify  all  his 
knowledge  of  the  transaction.     Parke  v.  Smith,  287. 

3.  An  endorser  is  entitled  to  notice  of  non-payment,  although  he  may  have 
received  from  the  drawer  a  chose  in  action  as  a  collateral  security  to  indemnify  him 
for  his  endorsement.     There  can  be  no  presumptive  waiver  of  notice,  where  there 
has  been  no  waiver  of  recourse  to  the  maker  ;  and  the  acceptance  of  security  is 
not  such  unless  it  has  been  taken  in  satisfaction.     Kramer  v.  Sandford,  328. 

4.  The  addition  of  the  word  "  administrator"  to  the  name  of  the  acceptor  of  a 
bill  of  exchange,  does  not  qualify  his  liability  or  make  his  acceptance  a  conditional 
one.     Tassey  v.  Church,  346. 

5.  The  endorsee  in  a  suit  by  him  against  the  maker  of  a  promissory  note,  cannot 
be  called  on  to  prove  consideration  until  the  defendant  has  shown  it  was  obtained 
or  put  into  circulation  by  fraud  or  undue  means.     Knight  v.  Pugh,  445. 

6.  In  a  suit  against  one  who  passes  the  note  of  a  broken  bank  fraudulently,  or 
with  a  promise  to  take  it  back  if  found  to  be  uncurrent,  a  demand  on  the  maker 
need  not  be  proved.     Hellings  v.  Hamilton,  462. 

7.  The  notary's  protest  of  a  promissory  note  is  prima  facie  evidence  of  the  fact 
of  notice  to  the  endorser  of  non-payment,  when  recited  in  it ;  and  such  notice  is 
sufficient  if  duly  sent,  though  not  received  by  the  endorser.     Jenks  v.  The  Doyles- 
town  Bank,  505. 

8.  The  protest  of  a  notary  is  not  invalidated  by  the  fact  that  the  seal  does  not 
conform  in  all  respects  to  the  Act  of  1791.     Ibid. 

9.  Where  a  note  is  payable  at  bank,  and  the  endorsee  is  there  ready  to  receive 
payment,  no  further  demand  is  necessary  to  charge  the  endorser.     Ibid. 

BOND. 

AFFIDAVIT  OF  DEFENCE,  2. 
DEBT,  1. 
GUARANTY,  1,  2. 
INSOLVENT  BOND,  1,  2. 
LEGACY,  3. 
REFUNDING  BOND,  1. 
SHERIFF,  1,  2. 
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BOOK  OF  ENTRIES. 

The  party's  book  of  original  entries  is  not  competent  evidence  of  the  delivery  of 
goods  furnished  under  a  special  contract  Nickle  \.  Baldwin,  290. 

CANAL  COMPANY. 
LOAN,  1. 

CHALLENGE. 

JUROR,  1,  2. 

CITY  LOT. 

WARRANT  AND  SURVEY,  11,  12. 

COAL  COMPANIES. 

The  2d  section  of  the  Act  of  6tn  of  April  1833,  releases  land  sold  by  one  of 
the  mining  companies  therein  mentioned,  within  one  year  after  the  passage  of  the 
Act  Brick  v.  Coster,  494. 

COMMON  CARRIER. 

For  an  injury  done  to  a  passenger  by  the  upsetting  of  a  stage-coach,  the  remedy 
of  the  party  may  be  either  assumpsit  or  case  ;  if  the  former  be  adopted,  the  plain- 
tiff, to  entitle  him  to  recover,  must  prove  the  liability  of  all  the  parties  sued ;  but 
if  the  latter,  he  may  recover  against  those  of  the  defendants  who  are  liable.  JIT  Call 
v.  Forsylh,  179. 

COMPROMISE. 

LEGACY,  4,  5. 

Compromises  by  which  money  is  gained  or  saved  by  executors,  administrators 
or  trustees,  enure  to  the  benefit  of  those  for  whom  they  act,  and  not  of  themselves. 
Saegerv.  Wilson,  501. 

CONDITIONAL  VERDICT. 

VENDOR  AND  VENDEE,  2. 

When  the  plaintiff  sues  on  notes  given  by  the  defendant  for  the  purchase  of 
land  which  becomes  encumbered  by  a  judgment  against  the  plaintiff  before  the 
title  is  made,  the  proper  mode  is  to  take  a  conditional  verdict  for  the  whole  amount 
due  on  the  notes,  with  stay  of  execution  for  a  part  of  the  amount  sufficient  for  the 
encumbrance,  till  the  title  be  cleared.  Jackson  v.  Knight,  412. 

CONSIDERATION. 

GUARANTY,  1,  2. 

CONSTABLE. 

APPEAL,  1. 

CONTRACT. 

COURT,  1. 

PAROL  CONTRACT,  1. 

VENDOR  AND  VENDEE,  5,  6,  7. 

CONTRIBUTION. 
LEGACY,  4,  5. 

CORPORATION. 

EVIDENCE,  6,  7,  8,  9,  10,  11. 
MUNICIPAL  CORPORATION. 
OFFICER,  1. 
WITNESS,  6. 

1.  Merely  being  a  stockholder  in  a  Canal  Company  is  not  constructive  notice  of 
the  claims  ot  the  company  to  lands.  Union  Canal  Company  v.  Loyd,  393. 
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CORPORATION. 

2.  The  Arbitration  Act  of  16th  of  June  1836,  does  not  repeal  the  provisions  of 
the  Act  of  22d  of  March  1817,  by  which  corporations  appellant  are  required  to 
give  bail.     Morris  v.  The  Delaware  and  Schuylkill  Canal,  461. 

3.  Under  the  Act  of  22d  of  March  1817,  corporations  appealing  from  an  award 
of  arbitrators  must  give  absolute  bail.     Ibid. 

COSTS. 

EXECUTION,  2. 
RECOGNIZANCE,  3. 

COUNTY  LINE. 

SHERIFF'S  SALE,  1. 

COURT. 

JURISDICTION,  1. 

NICHOLSON  COURT,  1. 

NISI  PRIUS,  5. 

PRACTICE,  1. 

The  Court  of  Common  Pleas  has  jurisdiction  under  the  Act  of  31st  of  March 
1792,  for  the  proof  and  execution  of  all  contracts  for  the  sale  of  land  made  on  a 
valuable  consideration,  whether  for  money  or  otherwise  :  and  the  decree  of  the 
court  for  the  execution  of  such  contract  is  conclusive  between  the  parties.  Meanor 
v.  M'Kowan,  302. 

COURT  OF  EQUITY. 

LIMITATIONS,  4. 

COURT  OF  ERROR. 

Where  no  exception  is  taken  to  the  opinion  of  the  court,  the  evidence  necessary 
to  understand  it  must  accompany  it  to  the  court  of  error.  Hamilton  v.  Moore,  570. 

COVENANT. 

1.  Mutual  covenants  are  to  be  construed  as  dependent  or  independent,  according 
as  it  may  best  concur  with  the  design  of  the  whole  instrument  and  effectuate  the 
intention  of  the  parties.     Wright  v.  Smyth,  527. 

2.  Unliquidated  damages  for  violation  of  a  separate  and  independent  covenant 
made  by  the  plaintiff,  are  not  a  subject  of  defalcation  or  set-off  in  an  action  for 
breach  of  the  defendant's  covenant.     Ibid. 

CROSS-EXA  MINATION. 
WITNESS,  5. 

CURTESY. 

TENANT  BY  CURTESY,  1. 

DAMAGES. 

COVENANT,  2. 

VENDOR  AND  VENDEE,  3. 

1.  The  measure  of  damages  occasioned  by  backing  water  on  land  is  the  differ- 
ence between  what  the  property  would  have  sold  for  as  affected  by  the  injury  and 
what  it  would  have  brought  unaffected.     The  time  of  estimating  the  damage  is 
when  the  injury  is  complete.     Schuylkill  Navigation  Company  v.  Farr,  362. 

2.  The  expense  of  erecting  a  furnace  is  not  the  measure  of  damages,  but  the 
real  value  of  the  property.     Ibid. 

3.  Damage  done  to  a  tavern  stand  not  mentioned  hi  the  narr.  cannot  be  com- 
pensated, though  it  might  not  have  been  necessary  to  file  a  narr.  in  the  case.   Ibid. 

DEBT. 

The  defendants,  a  church,  executed   and  delivered  to  the  plaintiff  a  writing 
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DEBT. 

under  seal,  reciting  that  the  plaintiff  having  loaned  them  a  sum  of  money  was 
"  entitled  to  receive  payment  of  the  same  without  interest  from  the  sales  of  the 
following  pews,"  (enumerating  them) — payment  pro  rata  to  be  made  when  any 
sale  was  effected,  and  the  purchase  money  received. 

Held,  1.  That  if  the  loan  of  money  was  cotemporaneous  with  the  execution  of 
the  instrument,  the  plaintiff  could  not  recover  in  debt  on  the  instrument  without 
averring  a  sale  of  the  pews  or  a  refusal  to  sell  them  by  the  defendants. 

2.  But  on  a  count  in  debt  for  money  lent,  the  instrument  may  be  treated  as  an 
acknowledgment  of  a  debt  previously  contracted,  and  a  pledge  of  a  fund  or  of  col- 
lateral security  for  its  liquidation,  and  submitted  to  the  jury.  Montgomery  v. 
St.  Stephen's  Church,  542. 

DECLARATION. 
APPEAL,  2. 

Defects  in  a  declaration  such  as  may  be  taken  advantage  of  by  special  demurrer, 
are  cured  by  a  trial  and  verdict  on  the  merits.  Insurance  Co.  v.  Seitz,  273. 

DECLARATIONS. 

HUSBAND  AND  WIFE,  2. 

DEED. 

WITNESS,  1,  2. 

1.  "In  consideration,  &c.  I  hereby  grant,  bargain  and  sell  unto  the  said  P.  one- 
sixth  part  of  the  said  tract,  or  so  much  thereof  as  may  be  recovered  in  this  suit" 
held  to  be  a  present  conveyance,  and  of  a  life  estate  only.     Gray  v.  Packer,  17. 

2.  If  a  deed  made  for  the  purpose  of  barring  an  estate-tail  be  regularly  acknow- 
ledged in  open  court  and  entered  upon  the  records,  it  will  be  presumed  that  such 
entry  was  made  upon  motion,  as  the  Act  of  Assembly  requires.     Robb  v.  Ankeny, 
128. 

3.  By  a  deed  of  bargain  and  sale,  or  any  other  form  of  conveyance  duly  recorded, 
a  use  may  be  raised  in  any  one  in  whose  favour  it  is  expressly  declared  by  the 
deed,  without  a  consideration  expressed.     Sprague  v.  Woods,  192.  • 

4.  Equity  will  construe  a  deed  of  bargain  and  sale  to  be  a  covenant  to  stand 
seised,  where  there  is  both  a  money  consideration  and  a  relation  by  blood  apparent 
in  the  deed.     Ibid. 

5.  An  unrecorded  deed  from  a  grandfather  to  his  daughter  and  son-in-law,  for  a 
consideration  paid  by  them,  in  trust  for  their  children  in  fee,  is  valid  to  vest  the 
estate  to  the  use  of  or  in  trust  for  the  said  children  then  living.     Ibid. 

6.  The  recording  of  a  conveyance  within  six  months  from  its  date,  is  essential  to 
the  validity  of  the  title  granted  by  it,  against  a  subsequent  bond  fide  purchaser  for 
a  valuable  consideration.     Path  v.  Anstatt,  307. 

DEPOSITION. 

WITNESS,  8. 

A  deposition  taken  in  pursuance  of  a  rule  of  court,  cannot  be  read  in  evidence 
unless  it  appear  by  the  certificate  of  the  justice  that  it  was  taken  at  the  time  and 
place  mentioned  in  the  notice.  M'Cleary  v.  Sankey,  113. 

DEVISE. 

WARRANT  AND  SURVEY,  9,  10,  11. 

1.  A  testator  devised  "to  my  daughter  A.  I  give  and  devise  the  farm  where  I 
live,  provided  she  does  not  get  married.     Should  she  get  married,  the  said  pro- 
perty shall  be  given  up,  and  in  lieu  thereof  I  give  and  devise  to  her  $500.     Should 
she  die  or  get  married,  then  the  property  willed  to  her  to  be  sold,  and  equally 
divided  amongst  the  surviving  heirs ;  A.  to  be  considered  as  one  of  the  heirs." 
A.  died  unmarried.     Held,  that  the  proceeds  of  the  sale  of  the  farm  were  to  be 
divided  among  the  surviving  children  and  grandchildren  of  the  testator  :  and  that 
the  executor  of  A.  was  not  entitled  to  any  part  of  it.     Nanking's  Estate,  300. 

2.  Devise  to  testator's  wife  of  his  real  and  personal  estate,  for  her  to  be  master 
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and  overseer  of  the  whole  until  his  son  C.  shall  arrive  at  the  age  of  21,  and  then 
she  is  to  be  genteelly  maintained  by  his  son  C.  during  her  natural  life ;  if  she 
married,  to  have  only  the  property  she  possessed  when  married  ;  and  provided  she 
married  before  his  son  became  of  age,  his  executors  were  to  lease  or  hire  out  the 
farm,  and  that  money  to  be  put  to  interest  for  the  use  of  his  son  C.  when  he  became 
of  age,  when  he  was  to  enter  into  full  possession.  He  also  gave  him  other  specific 
lands,  and  then  declared,  "  and  the  said  land  is  all  entailed  to  my  son  C.  so  that 
he  shall  not  sell  or  dispose  of  the  same."  He  then  gave  legacies  to  several 
daughters,  to  be  paid  by  C.  by  instalments,  after  he  came  of  age.  Held,  that  C. 
took  an  estate  tail  by  the  devise.  Dewitt  v.  Eldred,  414. 

3.  Wherever  there  is  an  express  limitation  of  the  interest  devised,  a  direction 
that  the  devisee  shall  pay  pecuniary  legacies  does  not  make  his  interest  a  fee- 
simple.     Ibid. 

4.  A  devise  of  estate,  land  and  plantation,  to  S.  S.,  by  her  freely  to  be  possessed 
and  enjoyed,  but  in  case  she  shall  happen  to  die  without  children  and  heirs  of  her 
body,  then  over,  creates  an  estate  tail.     Shoemaker  v.  Huffnagle,  437. 

DISSEISIN. 

A  mere  entry  by  a  widow  into  the  land  of  her  deceased  husband,  claiming  it, 
and  taking  the  rents  and  profits  for  twenty-one  years,  is  no  disseisin  of  the  heirs 
at  law  ;  to  make  it  such,  there  must  be  some  plain,  decisive,  unequivocal  act  or 
conduct  on  the  part  of  the  widow,  amounting  to  an  adverse  and  wrongful  posses- 
sion and  disseisin  of  the  heirs.  Hall  v.  Mathias,  331. 

DISTRESS. 

A  landlord  cannot  distrain  goods  for  rent  which  have  been  previously  levied  upon 
on  an  execution  or  foreign  attachment.  Pierce  v.  Scott,  344. 

DOMESTIC  ATTACHMENT. 

1.  A  domestic  attachment  may  issue  upon  a  debt  which  is  not  due  and  payable, 
if  there  be  in  other  particulars  a  sufficient  ground  for  it.     M'Cullough  v.  Gris- 
hobber,  301. 

2.  In  an  action  for  maliciously  suing  out  a  writ  of  domestic  attachment,  it  is 
enough  for  the  defence  that  the  suspiciousness  of  the  plaintiff's  conduct  had  made 
recourse  to  an  attachment  a  measure  of  reasonable  precaution,  irrespective  of  the 
fraudulent  intention  of  the  debtor.     Ibid. 

DONATION  LAND. 

1.  The  titles  to  donation  land  which  had  been  located  by  mistake  within  the 
Triangle,  and  allotted  to  soldiers  of  the  revolution,  prior  to  its  acquisition  by  the 
State   of  Pennsylvania,  were  confirmed  by  the  subsequent  purchase ;  and  those 
lands  were,  therefore,  not  subject  to  appropriation  by  warrant  and  survey ;  but 
they  were  subject  to  assessment  as  unseated,  and  to  be  sold  for  the  payment  of 
taxes,  and  such  sale  confers  a  good  title  upon  the  purchaser.     M '  Call  v.  Coover, 
151. 

2.  The  location  of  the  10th  donation  district,  so  far  as  the  same  fell  within  the 
Triangle,  although  prior  to  the  acquisition  of  the  territory  by  the  State  of  Penn- 
sylvania, was  not  void  ;  but  the  subsequent  purchase  of  it  by  the  State  confirmed 
the  location  and  titles  under  it,  for  all  the  purposes  of  assessment  and  sale  of  the 
lands  as  unseated  for  the  payment  of  taxes.     M'Call  v.  Himebaugh,  164. 

3.  Lands  embraced  within  the  donation  districts  and  appropriated  to  the  officers 
and  soldiers  of  the  revolution,  although  within  the  Triangle  and  located  prior  to 
the  acquisition  of  it  by  the  State  of  Pennsylvania,  were  not  the  subject  of  appro- 
priation by  warrant  and  survey.     M'Call  v.  Yople,  168. 

DRAFT. 

EVIDENCE,  5. 

EJECTMENT. 

JOINDER  IN  ACTION,  2,  3. 
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EJECTMENT. 

LIMITATION,  1. 
TENANT  IN  TAIL,  1. 

ELECTION. 

LEGACY,  1. 

ENCOURAGEMENT. 
IMPROVEMENT,  2. 

ENCUMBRANCE. 

CONDITIONAL  VERDICT,  1. 

PARTITION,  2. 

VENDOR  AND  VENDEE,  3. 

ENTRY. 

DISSEISIN,  1. 

EQUITY. 

IMPROVEMENT,  2. 

ESTATE  TAIL. 
DEED,  2. 
DEVISE,  2,  4. 

EVIDENCE, 

AGREEMENT,  2. 
BILLS  OF  EXCHANGE,  7. 
BOOK  OF  ENTRIES,  1. 
DEPOSITION,  1. 
HUSBAND  AND  WIFE,  2. 
LIMITATIONS,  6. 
PAROL  EVIDENCE. 
PARTNER,  4. 
PLEADING,  2,  3,  5. 
TENAKT  FOR  LIFE,  1. 
UNSEATED  LAND,  7. 
WARRANT  AND  SURVEY,  9,  10. 

1.  The  charge  of  the  court  to  the  jury  in  one  cause  cannot  be  given  in  evidence 
in  another,  as  proof  that  that  suit  was  prosecuted  for  a  particular  use.     Lazarus  v. 
Follmer,  9. 

2.  Where  testimony  is  overruled  by  the  court  merely  as  being  out  of  order,  the 
reason  for  so  doing  ought  to  be  stated,  to  prevent  misconception  and  surprise  on 
the  party.     Schuylkill  Navigation  Co.  v.  Farr,  362. 

3.  Testator  in  1728  devised  his  plantation  to  his  son  J.  W.,  provided  it  should 
be  valued,  and  he  to  pay  the  value  to  his  daughters  within  12  months  after  the 
valuation,  and  appointed  his  brothers  trustees  of  his  daughters'  legacies.     One 
daughter  survived,  and  the  trustees  were  appointed  her  guardians.    A  receipt,  dated 
in  1730,  by  the  trustees,  to  T.  W.,  grandfather  and  guardian  of  J.  W.,  of  the 
amount  of  the  valuation  of  the  plantation,  found  after  the  lapse  of  100  years  among 
the  papers  of  J.  W.,  in  the  drawer  of  a  desk  known  for  36  years  to  contain  his 
papers,  and  remaining  in  the  possession  of  the  descendants  of  the  person  in  whose 
house  he  died  in  1760,  was  held  to  be  evidence  to  show  title.     Leu-is  v.  Lewis, 
378. 

4.  So  a  lease  by  J.  W.,  dated  in  1740,  found  under  the  same  circumstances,  was 
held  to  be  evidence.     Ibid. 

5.  And  also  a  draft,  purporting  to  have  been  made  in  1717,  and  handed  down 
through  the  office  of  his  successors,  the  handwriting  being  proved  by  some  of  his 
descendants,  who  had  seen  much  of  his  handwriting,  to  be  the  same  with  other 
official  papers  written  by  him.     Ibid. 
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6.  After  the  lapse  of  many  years,  the  minute  books  of  a  corporation  proved  to 
have  been  found  in  their  proper  place,  produced  by  the  proper  officer,  and  sworn  to 
be  the  books  or  records  of  the  company,  are  evidence  in  favour  of  the  company  in 
an  ejectment  by  them  against  persons  claiming  under  one  who  was  proved  at  the 
date  of  the  entry  in  the  minutes  to  have  been  their  president.     Union  Canal  Co. 
v.  Loyd,  393. 

7.  Corporation  books  are  not  generally  evidence  against  a  stranger,  but  are  so 
against  a  corporator  present  and  assenting  to  the  entry  made  in  them  and  against 
those  claiming  under  him.     Ibid. 

8.  Cheques  purporting  to  have  been  drawn  by  the  President  of  a  Canal  Com- 
pany on  their  treasurer,  in  favour  of  contractors,  are  evidence  to  show  that  such 
person  acted  as  their  president,  and  are  also  primd  facie  evidence  they  were  paid, 
if  the  work  was  done  under  the  contract,  and  they  are  produced  from  the  archives 
of  the  company  or  by  their  treasurer.     Ibid. 

9.  Surveys  made  under  a  resolution  of  the  company,  passed  whilst  R.  M.  was 
their  president,  and  assented  thereto,  are  evidence  in  a  suit  against  persons  claim- 
ing under  R.  M. ;  but  a  survey  made  under  other  circumstances  is  not  evidence 
without  other  proof.     Ibid. 

10.  R.  M.,  by  articles  of  agreement,  conveyed  to  a  Canal  Company  an  equitable 
title  to  a  small  part  of  a  large  tract  of  land  which  he  held  under  an  equitable  title, 
on  which  he  had  paid  a  part  of  the  purchase  money,  and  was  in  possession.     The 
whole  tract  was  afterwards  purchased  at  sheriff's  sale  as  the  property  of  R.  M.  by 
S.  C.,  who  subsequently  procured  a  release  of  the  legal  title.     R,  M.  afterwards 
became  bankrupt.     Held,  in  ejectment  by  the  company  against  persons  claiming 
from  S.  C.,  that  the  answer  of  R.  M.  on  oath,  on  his  examination  before  the  com- 
missioners of  bankruptcy,  stating  that  the  land  remained  with  the  company  to  an- 
swer calls  for  his  shares  in  the  company,  with  a  reference  to  his  leger  entry,  was, 
after  the  death  of  R.  M.,  admissible  in  evidence  as  an  entry  by  a  third  person 
against  his  interest.     Ibid. 

11.  Letters  and  acts  of  third  persons,  and  minutes  of  a  Canal  Company  claim- 
ing land  by  equitable  title,  and  occupation  as  a  canal  for  many  years,  are  evidence 
to  show  recognition  of  their  right  and  the  exercise  of  ownership  by  them.     Ibid. 

12.  Proof  of  a  sale  of  personal  property  under  a  judgment  and  execution  be- 
tween other  persons,  and  that  it  was  bought  in  and  held  for  six  years  and  then  sold 
again,  is  admissible.     Taylor  v.  Hulme,  407. 

13.  A  witness,  after  having  stated  that  certain  notes  were  discounted  at  bank,  and 
the  proceeds  applied  to  pay  a  mortgagee  who  assigned  to  the  bank,  may  be  asked 
whether  one  of  them  was  paid,  though  it  is  not  produced,  nor  evidence  given  what 
became  of  it.     Kinky  v.  Hill,  426. 

14.  Where  an  authority  to  appraisers  to  make  a  list  of  debts  is  doubtful  on  the 
face  of  an  agreement,  acts  of  the  party  inducing  them  to  exercise  such  authority 
are  evidence.     Wright  v.  Smyth,  527. 

EXE   UTION. 

ATTACHMENT,  1,  2,  3. 
DISTRESS,  1. 
JUDGMENT,  3. 
LANDLORD  AND  TENANT,  5. 
SHERIFF'S  SALE,  2. 
STAY  OF  EXECUTION,  1. 

1.  If  money  be  made  upon  an  execution  in  favour  of  two  or  more  plaintiffs,  a 
payment  to  any  one  of  them  is  good,  and  discharges  the  sheriff,  and  he  cannot 
afterwards  maintain  an  action  against  the  one  whose  receipt  he  took  for  it,  for  the 
use  of  the  other.     Lazarus  v.  Follmer,  9. 

2.  In  the  action  against  a  sheriff  to  recover  the  amount  which  he  collected  upon 
an  execution,  the  plaintiff  is  not  entitled  to  recover  the  officer's  costs  which  accrued 
in  obtaining  the  judgment  upon  which  the  execution  issued.     Pontius  v.  Com- 
monwealth, 52. 

3.  Under  the  Act  of  16th  of  June  1836,  relating  to  executions,  a  copy  of  the 
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EXECUTION. 

writ  must  be  served  on  the  defendant  in  the  judgment ;  a  return  of  nan  est  inven- 
tus  is  not  equivalent  to  a  service.     Corbyn  v.  BoUman,  342. 

EXECUTOR. 

COMPROMISE,  1. 
TRUSTEE,  1. 

1.  If  land  be  conveyed  for  the  purpose  that  the  grantee  shall  sell  the  same  and 
reimburse  himself  for  certain  moneys  paid  for  the  grantor,  who  afterwards  dies  and 
makes  the  grantee  his  executor,  who  receives  his  personal  estate,  there  is  no  legal 
presumption,  in  the  absence  of  positive  proof,  that  there  was  any  other  fund  applied 
to  the  payment  of  the  debt  of  the  grantee  than  the  one  specially  created  for  the 
purpose.     Bracken  v.  Miller,  102. 

2.  The  promissory  notes  of  a  testator  found  among  the  papers  of  his  executor 
many  years  after  his  death  afford  a  reasonable  presumption  that  they  were  paid  by 
the  executor,  without  any  other  proof  of  the  fact,  especially  when  no  claim  had 
ever  since  been  made  by  the  creditor.     Ibid. 

3.  One  of  two  executors  was  dismissed  for  refusing  to  give  security — the  other 
gave  bond  with  security  in  $5000.     They  afterwards,  in  September  1834,  settled 
a  joint  account,  showing  a  balance  due  them  of  $352.45.     In  January  1838,  the 
acting  executor  filed  an  account  which  was  audited,  and  report  made,  of  $1135.87 
in  his  hands.     In  December  1840,  a  transcript  was  filed  in  the  Common  Pleas. 
Two  of  the  heirs  recovered  judgment  by  scire  facias  on  this  transcript.     To  April 
1841,  a  suit  was  brought  on  the  bond,  and  judgment  recovered.     The  acting  exe- 
cutor then  petitioned  for  a  re-hearing  of  his  accounts,  stating  that  the  credit  of 
$352.45  to  both  executors  was  a  mistake,  and  that  if  the  accounts  were  settled 
separately,  the  balance  then  due  him  was  $1719.76.     Held,  the  original  account 
of  September  1834  was  a  final  account,  and  could  not  be  opened  after  five  years, 
and  after  the  different  proceedings  and  judgments  which  had  taken  place.     Bunt- 
ing's Appeal,  469. 

EXPOST  FACTO. 

LEGISLATURE,  1. 

EXTINGUISHMENT. 
PARTNER,  3. 

FIERI  FACIAS. 
LEASE,  1. 

FOREIGN  ATTACHMENT. 
DISTRESS,  1. 
EXECUTION,  3. 

1.  Interrogatories  put  to  the  garnishee  in  foreign  attachment  must  concern  the 
estate  and  effects  of  the  defendant  in  his  hands,  or  debts  due  from  him  to  the  de- 
fendant.    Therefore,  a  judgment  against  a  gamishec,  who  is  a  justice  of  the 
peace,  for  not  answering  interrogatories  as  to  the  number,  amount  and  time  of 
entry  of  judgments  on  his  docket  in  favour  of  the  defendant  in  the  attachment,  and 
the  names  of  the  defendants  therein,  is  erroneous.     Corbyn  v.  BoUman,  342. 

2.  Semble,  that  a  justice  of  the  peace  cannot  be  made  a  garnishee  in  foreign 
attachment,  in  respect  of  money  received  by  him  on  judgments  rendered  before 
him.     Ibid. 

3.  A  judgment  against  the  gamishec  in  foreign  attachment  for  not  answering 
interrogatories,  that  he  has  in  his  possession  goods  and  effects  of  the  defendant  to 
an  amount  to  satisfy  the  demand  of  the  plaintiff,  together  with  all  legal  costs  and 
charges,  is  good.     Ibid. 

FORFEITURE. 

ACT  OF  ASSEMBLY,  1. 
iv.  — 74 
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FRAUD. 

PRINCIPAL  &  AGENT,  2. 

GARNISHEE. 

FOREIGN  ATTACHMENT,  1,  2,  3. 

GUARANTY. 

1.  Eight  days  after  the  execution  of  an  administration  bond  by  A  as  security  for 
B  the  administrator,  C  wrote  to  A  that  at  the  request  of  B  he  promised  and  agreed 
to  indemnify  A  against  all  loss  or  injury  he  might  sustain  in  consequence  of  hav- 
ing become  security  for  B  in  that  business.     Held  that  the  consideration  was  a  con- 
tinuing one,  and  sufficient  to  sustain  an  action  of  assumpsit  by  A  against  C  for 
indemnity  against  a  loss  that  afterwards  happened  to  him  by  reason  of  the  default 
of  B  the  administrator.     Carroll  v.  Nixon,  577. 

2.  Whether  in  such  case  the  promise  was  not  made  in  consequence  of  a  prece- 
dent request,  ought  to  be  submitted  to  the  jury  to  judge  from  the  circumstances 
given  in  evidence,  as  such  precedent  request  may  necessarily  arise  out  of  those 
circumstances  without  being  expressly  proved.     Ibid. 

GUARDIAN  &  WARD. 
LIMITATIONS,  5,  6. 

1.  An  action  of  indebitatus  assumpsit  will  not  lie  against  a  guardian  for  neces- 
saries supplied  to  his  ward  without  his  consent.     Call  v.  Ward,  118. 

2.  If  a  guardian  refuses  to  supply  his  ward  with  necessaries,  the  remedy  is  by 
application  to  the  Orphans'  Court  to  have  him  discharged  ;  or  the  ward  may  pur- 
chase them  himself,  or  have  them  purchased  for  him,  for  the  recovery  of  the  price 
of  which  an  action  would  lie  against  the  minor,  but  not  against  his  guardian  per- 
sonally.    Ibid. 

3.  After  the  marriage  of  a  female  ward,  any  money  received,  if  any  such  could 
be  received  by  the  guardian  for  her,  would  be  received,  not  as  guardian,  but  to  be 
paid  over  to  her  husband ;  could  be  sued  for  in  a  court  of  law,  and  is  barred  in  six 
years.     Bull  v.  Towson,  557. 

4.  After  a  ward  comes  of  age,  the  fiduciary  relation  of  guardian  ceases ;  they 
stand  as  debtor  and  creditor ;  and  the  claim  of  the  ward  is  clearly  within  the  Statute 
of  Limitations.     Ibid. 

5.  Where  twenty-two  years  had  elapsed  since  a  ward  came  of  age  and  her  mar- 
riage, the  Orphans'  Court  would  have  done  right  to  have  refused  a  citation  to  the 
administrators  of  her  deceased  guardian  to  settle  an  account.     Ibid. 

6.  A  man  who  had  ceased  to  be  guardian  could  not  be  made  answerable  for  the 
neglect  of  an  administrator,  on  whom  he  had  no  right  to  call,  and  whom  he  could 
not  sue.     Ibid. 

HUSBAND  &  WIFE. 

ADMINISTRATOR,  1. 
LEGACY,  3. 
MORTGAGE,  1. 

1.  A  parol  antenuptial  settlement  by  which  the  husband  and  wife  agreed  that 
the  wife's  chattels  should  continue  here  notwithstanding  the  marriage,  and  they 
were  so  treated  by  him  during  the  marriage,  is  binding  at  the  decease  of  either  or 
both,  and  the  husband  has  no  right  of  survivorship,  nor  does  the  intestate  law  affect 
them.     Gackenbach  v.  Brouse,  546. 

2.  Declarations  by  the  husband  before  and  after  marriage  are  evidence  to  show 
an  antenuptial  agreement  for  the  wife's  chattels.     Ibid. 

IMPROVEMENT. 

UNSEATED  LAND,  1. 

1.  A  defendant  in  ejectment,  who  is  in  actual  possession,  claiming  title  by  war- 
rant and  survey,  is  not  entitled  to  compensation  for  improvements  made  upon  the 
land,  by  reason  of  his  having  purchased  a  treasurer's  title,  which  he  had  previously 
annulled  by  redemption.  Orr  v.  Cunningham,  294. 
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IMPROVEMENT. 

2.  Where  a  man  encourages  another  to  settle  upon  and  improve  land  and  expend 
his  money  and  labour  upon  it,  he  will  not  afterwards  be  permitted  to  take  it  from 
him,  although  he  has  an  older  and  better  title  for  it ;  and  although  his  encourage- 
ment was  given  in  ignorance  of  his  own  rights.  M'Kelvey  v.  Truby,  323. 

INDEMNITY. 

ASSIGNMENT,  1. 

INSOLVENT. 

1.  The  discharge  of  one  who  gives  bond  for  his  appearance  to  take  the  benefit 
of  the  insolvent  law,  by  a  Judge  or  the  prothonotary,  is  binding  upon  the  sheriff 
who  has  the  debtor  in  custody,  whether  the  bond  given  be  legal  or  illegal.     Frick 
v.  Kitchen,  30. 

2.  A  petitioner  for  the  benefit  of  the  insolvent  law,  whose  application  has  been 
rejected,  in  order  to  relieve  his  security,  must  surrender  himself  upon  the  day  of 
his  rejection  ;  a  subsequent  surrender  is  ineffectual,  and  an  escape  from  it  would 
not  charge  the  sheriff  with  the  debt     Ibid. 

3.  The  pending  application  of  an  insolvent  debtor  to  be  discharged,  relieves  him 
from  the  necessity  of  making  a  second  application,  in  pursuance  of  a  bond  given 
to  another  creditor  upon  a  subsequent  arrest.     M '  Clure  v.  Foreman,  279. 

INSOLVENT  BOND. 
INSOLVENT,  1. 

1.  In  an  action  upon  an  insolvent  bond,  the  judgment  is  not  for  the  penalty  of 
the  bond,  but  for  the  damages  under  it  for  breaches  incurred  at  the  suing  out  of  the 
writ.     O'Neal  v.  O'Neal,  130. 

2.  A  condition  in  an  insolvent  bond  that  the  obligor  shall  appear  and  make  ap- 
plication for  the  benefit  of  the  insolvent  laws  at  the  next  term  of  the  court,  is  per- 
formed by  a  discharge  at  an  adjourned  court  between  the  date  of  the  bond  and  the 
time  fixed  in  it  for  his  appearance.     Johnson  v.  Turner,  465. 

INSURANCE. 

DECLARATION,  1. 

INTESTATE. 

1.  In  the  distribution  of  the  personal  assets  of  an  intestate,  under  the  Act  of  19th 
April  1794,  the  judgments  of  the  courts  of  another  State  will  rank  in  the  same 
grade  and  be  entitled  to  like  preference  with  judgments  of  the  courts  of  our  own 
State.     Colt's  Estate,  314. 

2.  A  person  who  has  received  bonds  and  other  personal  property  from  an  intestate 
during  his  lifetime,  cannot  be  proceeded  against  in  the  Orphans'  Court  under  the 
Acts  of  Assembly  as  a  trustee,  at  the  instance  of  a  child  of  the  intestate,  to  make 
him  account  for  their  value.     Fretz's  Appeal,  433. 

3.  Such  person  is  answerable  at  law  to  the  intestate  in  his  lifetime,  and  to  his 
administrators  after  his  decease.     Ibid. 

JOINDER  IN  ACTION. 

COMMON  CARRIER,  1. 
PLEADING,  1. 

1.  Though  a  deed  of  land  is  to  K  alone,  yet  F  may  have  such  an  equitable 
estate  therein  by  agreement  with  K,  as  to  authorize  both  to  sue  for  damages  done 
to  a  building  erected  at  the  expense  of  both.     Schuylfrill  Navigation  Co.  v.  Farr, 
362. 

2.  If  the  legal  estate  in  land  is  in  A  and  the  equitable  estate  in  B,  they  may,  in 
Pennsylvania,  join  in  ejectment,  or  in  any  action  for  damage  done  to  the  property, 
though  their  interest  be  in  unequal  proportions.     Ibid. 

3.  In  a  joint  suit,  such  equitable  interest,  if  alleged,  must  be  proved,  and  it  is 
incumbent  on  the  party  to  produce  any  writing  relating  to  it,  and  to  »how  the 
respective  rights  in  the  property.     Ibid. 
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JUDGMENT. 

AFFIDAVIT  OF  DEFENCE,  1. 
INTESTATE,  1. 
SCIRE  FACIAS,  1. 
SUBROGATION,  2. 

1.  If  a  plaintiff  recover  a  judgment  for  the  amount  claimed  in  his  statement,  a 
part  of  which  he  was  not  legally  entitled  to,  the  court  will  not  affirm  the  judgment, 
upon  the  plaintiff  entering  a  remittitur  for  the  excess.     Pontius  v.  Common- 
wealth, 52. 

2.  There  can  be  but  one  final  judgment  in  any  personal  action,  whether  founded 
in  contract  or  in  tort.     O'Neal  v.  O'Neal,  130. 

3.  The  judgment  of  a  justice  of  the  peace  cannot  be  inquired  into  collaterally 
upon  any  other  ground  than  that  of  collusion.     Hence  an  action  of  trespass  will 
not  lie  against  a  plaintiff  who  recovered  a  judgment  and  collected  it  by  execution 
and  sale  of  defendant's  goods,  on  the  ground  that  the  defendant  in  the  judgment 
was  never  served  with  process.     Baird  v.  Campbell,  191. 

4.  A  judgment  will  be  reversed,  when  it  is  apparent  from  the  record  that  the 
plaintiff  had  no  right  to  recover.     Clay  \.  Irvine,  232. 

5.  The  lien  of  a  judgment  is  not  discharged  by  the  plaintiff's  agreement  in  writ- 
ing to  release  the  defendant  from  imprisonment  on  a  capias  ad  satisfaciendum 
issued  on  the  judgment,  on  his  paying  the  costs  and  jail  fees,  without  prejudice  to 
the  future  liability  from  the  debt  and  interest  of  the  judgment,  which  is  to  remain 
in  full  force  and  unimpaired.     Jackson  v.  Knight,  412. 

JUDGMENT  BY  DEFAULT. 

In  a  joint  action  against  two  where  one  pleads  to  issue,  and  judgment  by  default 
is  rendered  against  the  other,  for  want  of  appearance  and  plea,  the  judgment  is 
interlocutory  ;  and  the  damages  are  assessed  by  the  subsequent  trial  of  the  issue. 
O'Neal  v.  O'Neal,  130. 

JURISDICTION. 

COURT,  1. 

TRUSTEE,  2. 

Where  the  jurisdiction  of  a  court  is  limited  by  the  amount  in  controversy  be- 
tween the  parties,  and  that  is  indefinite,  recourse  must  be  had  to  the  demand  as 
laid  in  the  plaintiff's  declaration.  Forrester  v.  Alexander,  311. 

JUROR. 

1.  The  waiver  of  the  first  challenge  of  a  juror  by  each  party,  cannot  be  con- 
strued to  be  a  waiver  of  the  second  also.     Kennedy  v.  Dale,  176. 

2.  The  150th  section  of  the  Act  of  14th  of  April  1834,  authorizing  each  party 
peremptorily  to  challenge  two  jurors  in  civil  cases,  does  not  extend  to  viewers  pro- 
vided for  by  the  159th  section  of  the  same  Act     Schuylkill  Navigation  Co.  v. 
Farr,  362. 

JUSTICE  OF  THE  PEACE. 

FOREIGN  ATTACHMENT,  1,  ^. 
JUDGMENT,  3. 

LAND. 

AGREEMENT,  2. 

LANDLORD  &  TENANT. 

1.  If  an  inquest,  summoned  by  the  authority  of  two  justices,  under  a  proceed- 
ing by  a  landlord  to  dispossess  his  tenant,  cannot  agree,  they  may  be  discharged, 
and  another  venire  issued  to  summon  a  new  jury.     Cunningham  v.  Gardner,  120. 

2.  No  other  proof  is  necessary  to  found  a  proceeding  by  a  landlord  to  dispossess 
his  tenant  than  the  affidavit  of  the  landlord  himself.     Ibid. 

3.  In  a  proceeding  under  the  landlord  and  tenant  law,  there  is  no  right  of  appeal 
given  to  the  tenant  by  reason  of  anything  which  he  may  allege  to  exist  in  the 
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LANDLORD  AND  TENANT. 

contract  of  tease  ;  it  is  only  given  to  a  third  person  or  the  tenant  claiming  by  de- 
scent or  purchase  from  the  lessor  since  the  date  of  the  lease.  The  tenant  cannot 
appeal  by  reason  of  any  allegation  of  title  existing  in  a  third  person,  although 
created  since  the  date  of  the  lease.  Ibid. 

4.  An  adverse  claimant  who  gets  into  possession  of  land  by  tampering  with  his 
adversary's  tenant,  stands  in  the  tenant's  place,  and  cannot  resist  the  landlord's 
title  where  the  tenant  himself  could  not ;  and  this  whether  the  possession  is  surren- 
dered by  the  mere   consent  of  the  tenant  or  by  means  of  a  collusive  recovery. 
Stewart  v.  Roderick,  188. 

5.  A  purchaser  at  sheriff's  sale  under  a  judgment  on  a  mortgage,  by  giving  notice 
to  quit  to  a  tenant  holding  under  a  lease  subsequent  to  the  mortgage,  disaffirms  the 
lease  and  determines  the  tenancy  ;  and  the  relation  of  landlord  and  tenant  cannot 
be  renewed  by  the  tenant's  remaining  in  possession,  or  any  act  short  of  a  mutual 
contract  for  a  new  lease.     Hemphill  v.  Tevis,  535. 

LEASE. 

EVIDENCE,  4. 

LANDLORD  AND  TENANT,  5. 

A  lease  for  a  term  of  years  is  the  subject  of  levy  and  sale  upon  a  fieri  facias, 
without  inquisition  and  condemnation.  Dalzell  v.  Lynch,  255. 

LEGACY. 

ADMINISTRATOR,  2. 
DEVISE,  2,  3. 

1.  Land  devised  to  executors  to  be  sold  and  the  proceeds  to  be  divided  amongst 
the  legatees,  is  not  the  subject  of  a  lien  or  execution  against  the  legatees,  but  they 
may  elect  to  take  the  land  instead  of  the  proceeds  of  the  sale  of  it,  and  after  such 
election  it  becomes  the  subject  of  lien,  and  may  be  sold  upon  a  judgment  and  execu- 
tion against  the  legatee.     Stuck  v.  Mackey,  196. 

2.  It  seems  a  simple  bequest  of  a  legacy  to  be  paid  by  a  devisee  of  land,  without 
more,  does  not  amount  to  a  charge  of  the  legacy  on  the  land.     In  the  absence  of 
something  to  that  effect,  it  is  a  charge  on  the  devisee  personally.     Dewitt  v.  El- 
•dred,  414. 

3.  If  a  legacy  to  a  feme  sok  be  charged  on  land,  and  she  marries,  and  her. hus- 
band takes  a  bond  for  it  from  the  devisee  to  himself,  it  extinguishes  the  charge.   Ibid. 

4.  The  widow  and  heirs  (who  are  also  legatees)  confirm  a  doubtful  will,  and 
under  a  mistaken  supposition  that  one  of  the  legacies  has  lapsed  by  death,  compro- 
mise together  with  the  administrators  by  the  heirs  releasing  to  the  widow,  and  the 
widow  conveys  lands  not  named  in  the  will  to  the  administrators  who  settle  with 
the  legatees.     Afterwards  the  legatee  appears  and  recovers  of  the  administrators. 
Held  they  could  not  recover  contribution  against  the  widow  to  whom  they  had 
paid  over  half  the  assets,  if  they  still  have  more  than  the  sum  recovered  in  their 
hands  of  the  personal  property  of  the  testator,  and  they  have  sold  the  lands  at  an 
advance,  unless  an  express  contract  be  proved.     Saeger  v.  Wilson,  501. 

5.  In  such  case,  parol  evidence  is  admissible  to  show  all  that  passes.     Ibid. 

LEGISLATURE. 

STATUTE,  1. 

The  legislature  may  pass  laws  altering,  modifying  or  even  taking  away  remedies 
for  the  recovery  of  debts,  without  incurring  a  violation  of  the  provisions  of  the 
constitution  which  forbid  the  passage  of  ex  post  facto  laws,  or  laws  impairing  the 
obligation  of  contracts.  Evans  \.  Montgomery,  218. 

LIEN. 

MECHANIC'S  LIEN,  1,  2. 

LIMITATIONS. 

ASSIGNMENT,  1. 
GUARDIAN  AND  WARD,  3, 4. 

iv.  —  2z 
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LIMITATIONS. 

SHERIFF,  1,  2, 
UNSEATED  LAND,  2,  4,  8. 

1.  In  an  action  of  ejectment,  upon  the  plea  of  the  Statute  of  Limitations,  a  decla- 
ration of  the  defendant,  that  he  was  willing  to  purchase  from  the  plaintiff,  made 
more  than  21  years  before  suit  brought,  will  not  prevent  the  operation  of  the 
statute.     Bell  v.  Hartley,  32. 

2.  An  actual  adverse  possession  of  land  for  21  years,  gives  title  not  only  to  that 
part  of  it  which  was  cleared  and  cultivated,  but  to  all  that  was  included  within 
marked  lines  during  that  period.     Ibid. 

3.  The  Statute  of  Limitations  protects  the  title  of  the  claimant  not  only  to  the 
land  enclosed  and  cultivated,  but  also  to  the  woodland  embraced  within  his  desig- 
nated boundaries.     M'Callv.  Cower,  151. 

4.  In  equity  courts,  twenty  years  is  a  positive  bar  to  any  claim.     Bull  v.  Tow- 
son,  557. 

5.  Even  a  promise  by  guardian,  after  such  lapse  of  time,  without  proof  that  he 
had  funds,  would  seem  to  be  void.     Ibid. 

6.  In  such  a  case,  where  the  testimony  of  the  only  witness  is  contradictory,  after 
this  lapse  of  time,  every  paper,  statement,  account,  receipt,  anything  in  the  hand- 
writing of  the  administrator  or  guardian  relative  to  the  matter  in  issue,  if  proved  to 
have  been  made  in  the  course  of  settling  the  estate  by  those  whose  duty  it  was  to 
watch  and  check  each  other  as  administrator  and  guardian,  is  evidence.     Ibid. 

LOAN. 

DEBT,  1. 

1.  Certificate  of  loan  issued  in  the  year  1830,  by  an  incorporated  company,  that 
there  was  due  from  them  to  A.  or  her  assigns  a  certain  sum,  bearing  an  interest 
of  6  per  cent,  per  annum,  payable  quarterly  on  certain  days,  the  principal  to  be 
redeemable,  in  the  option  of  the  company,  at  any  time  after  the  1st  of  January 
1840  ;  and  further  stating  it  was  issued  under  a  resolution  of  the  company,  and 
the  holder  will  be  entitled  to  convert  the  whole  of  said  sum  into  shares  of  the 
capital  stock  of  the  company  at  any  time  previous  to  the  1st  of  January  1840. 
Held  that  it  created  an  annuity  coupled  with  a  power  to  redeem  after  the  1st  of 
January  1840,  the  company  alone  having  the  power  after  that  period  to  determine 
when  the  loan  shall  be  repaid,  and  that  action  will  not  lie  to  compel  payment  of 
the  principal  against  the  will  of  the  company.  Union  Canal  Co.  v.  Antillo,  553. 

MANDAMUS. 

NICHOLSON  COURT,  1. 

MASTER  AND  SERVANT. 

V.  Faithful  service  is  a  condition  precedent  to  the  right  of  a  servant  to  recover 
wages  ;  misconduct  inconsistent  with  the  relation  of  master  and  servant  will  justify 
the  master  in  putting  an  end  to  the  contract  of  service  at  any  time.  Singer  v. 
M'Cormick,  265. 

MECHANIC'S  LIEN. 

1.  The  Act  of  the  28th  of  April  1840,  so  modifies  the  remedy  for  the  recovery 
of  a  mechanic's  lien,  that  no  greater  estate  in  the  premises  charged  with  the  lien 
can  be  sold,  than  was  vested  in  the  person  in  possession  at  the  time  the  building 
was  erected  ;  and  this  whether  the  lien  was  created  before  or  since  the  passage  of 
that  Act.     Evans  v.  Montgomery,  218. 

2.  The  Act  of  28th  of  April  1840,  so  explains  the  mechanic's  lien  law  of  the 
16th  of  June  1836,  that  a  sheriff's  sale  upon  a  lien  created  by  that  Act,  confers  no 
other  or  greater  title  in  the  premises,  than  that  which  was  vested  in  the  person  in 
possession  at  the  time  the  building  was  erected.     O'  Conner  v.  Warner,  223. 

3.  A  terre-tenant  of  ?.  house  sought  to  be  affected  by  the  lien  of  a  mechanic,  is 
not  a  competent  witness  for  the  defendant  upon  the  trial  of  a  scire  facias  upon  the 
lien.     Jones  v.  Shawhan,  257. 

4.  A  mechanic  is  not  bound  to  file  his  lien  against  one  who  was  not  the  owner, 
when  the  building  was  commenced,  but  became  so  before  the  lien  filed.     Ibid. 
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MECHANIC'S  LIEN. 

5.  When  the  time  at  which  materials  were  furnished  is  not  set  out  in  the  lien 
filed,  it  may  be  shown  by  proof  on  the  trial.     Ibid. 

6.  The  acceptance  of  a  note  for  the  amount  of  the  account  of  the  mechanic,  is 
not  such  a  satisfaction  as  will  prevent  the  filing  of  it  as  a  lien  ;  but  if  a  receipt  be 
given  at  the  foot  of  the  bill  for  the  note  « in  full  of  the  above,"  it  is  evidence  of 
satisfaction,  which  should  be  left  to  the  jury.     Ibid. 

7.  One,  who  furnishes  nothing  but  his  superintendence  and  skill  as  an  under- 
taker, has  no  right  to  file  a  lien  for  anything  in  pursuance  of  his  contract  as  such.  Ibid. 

8.  A  scire  facias  upon  a  mechanic's  lien  cannot  be  maintained  for  a  claim  appor- 
tioned among  several  buildings.     Ibid. 

9.  A  mechanic's  claim  against  a  building  «  situate  in  Clinton  street  on  the  north 
side  thereof,  and  130  feet  east  of  Eleventh  street,  containing  in  front  on  Clinton 
street  20  feet,"  is  not  inconsistent  with  a  deed  describing  a  building  as  "  situate  on 
the  north  side  of  Clinton  street,  beginning  at  the  distance  of  1 16  feet  eastward  from 
the  east  side  of  Eleventh  street,  and  containing  in  front  on  Clinton  street  20  feet." 
Ewing  v.  Barras,  467. 

10.  Certainty  to  a  common  intent  is  sufficient  in  a  description  of  property  in  a 
mechanic's  claim.    Ibid. 

11.  Whether  the  descriptions  of  a  building  in  a  deed  and  in  a  mechanic's  claim 
agree,  is  a  question  for  the  jury.     Ibid. 

MORTGAGE. 

EVIDENCE,  13. 
PRINCIPAL  AND  SURETY,  1. 
SHERIFF'S  SALE,  1. 
SHIP,  1. 

1.  A  mortgage  in  fee  by  a  husband  and  wife  of  land  devised  to  the  wife  "  for  her 
own  and  sole  use  for  ever,"  and  if  her  husband  survive  her  for  life  to  him,  with 
remainder  in  fee  to  her  children,  or  such  other  person  as  she  by  her  last  will  and 
testament  may  order  and  direct,  is  void  as  to  the  estate  of  the  wife,  and  all  else, 
except  the  life  estate  of  the  husband.     Cochran  v.  O'Hern,  95. 

2.  Mortgages  of  real  or  personal  estate,  given  to  secure  the  payment  of  money 
.  or  debts,  are  not  within  the  5th  section  of  the  Act  of  24th  of  March  1818,  requiring 

deeds  of  assignment  to  be  recorded  within  30  days.     Ridgway  v.  Stewart,  383. 

MUNICIPAL  CORPORATION. 

Where  a  municipal  corporation  act  under  an  authority  to  regulate  and  grade 
the  ascents  and  descents  of  streets,  it  is  error  in  an  action  on  the  case  against  them 
for  obstructing  the  flow  of  water,  to  submit  to  the  jury  whether  their  object  was  to 
benefit  the  private  property  of  the  corporation  :  the  only  question  is,  whether  they 
possessed  the  authority  which  they  exercised.  The  Mayor  v.  Randolph,  514. 

NICHOLSON  COURT. 

An  Act  of  Assembly  authorized  the  judge  of  the  Nicholson  Court  to  appoint  as 
commissioner,  a  person  to  be  nominated  "  by  a  majority  of  the  creditors  whose 
claims  have  been  reported  and  filed  with  the  present  commissioner,  or  any  person 
authorized  by  them."  The  number  of  such  creditors  was  126  .  of  these,  51  nomi- 
nated a  person,  and  the  judge  appointed  and  commissioned  him.  //'•/(/.  that  the 
appointment  was  unauthorized  and  void,  and  that  a  mandamus  would  not  be  < 
granted  to  restore  him  to  office,  after  liaving  been  removed  by  the  judge.  Com- 
ntonwealth  v.  Anthony,  511. 

NISI  PRIU8. 

1.  Under  the  Act  of  26th  of  July  1842,  both  an  affidavit  and  security  are  indis- 
pensable conditions  to  be  performed  by  a  party  appealing  to  the  court  in  bank  on 
an  order  of  the  judge  and  certificate  from  the  court  of  Nisi  I'rius.     Dawson  v. 
Ryan,  403. 

2.  Where  more  than  twenty-one  days  intervene  between  the  judgment  and  the 
next  term,  the  party  is  entitled  to  his  appeal,  when  the  order  \»  in  due  form  certi- 
fied by  the  judge,  (with  affidavit  and  security),  though  the  twenty-one  days  have 
expired  :  but  he  cannot  have  the  benefit  of  a  supersedcaa  to  execution  unless  the 
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order  is  taken  and  perfected  by  affidavit  and  security  entered  before  the  expiration 
of  that  time.     Ibid. 

3.  To  entitle  a  party  to  a  review  of  the  proceedings  of  the  Nisi  Prius  court,  he 
must  take  a  bill  of  exceptions,  and  in  other  respects  have  his  cause  prepared  for  a 
hearing  at  the  next  term  of  the  Supreme  Court  after  judgment  rendered  ;  but  the 
appeal  is  in  time  if  entered  before  10  o'clock  A.  M.  of  the  first  day  of  the  next 
term.     Ibid. 

4.  It  seems,  though  the  Act  speaks  only  of  security  for  damages  and  costs,  its 
intention  is  to  include  judgments  in  debt  and  assumpsit,  and  whether  for  plaintiff 
or  defendant     Ibid. 

5.  The  court  of  Nisi  Prius  is  a  distinct  and  independent  court.    Ibid. 

NOTICE. 

BILLS  OF  EXCHANGE,  &c.,  3. 
CORPORATION,  1. 
PRINCIPAL  AND  AGENT,  1. 

NUNCUPATIVE  WILL. 

A  nuncupative  will  is  good  only  when  made  in  such  extremity  of  the  last  sick- 
ness as  precludes  a  written  one.  Bayer  v.  Frick,  357. 

OFFICER. 

In  a  suit  against  a  corporation  for  a  penalty  for  illegally  issuing  notes,  evidence 
is  admissible  to  show  that  the  officer  representing  the  corporation  was  an  officer 
de  facto.  M'Gargellv.  Hazkton  Coal  Co.,  424. 

OFFICIAL  BOND. 
SHERIFF,  1,  2. 

ORPHANS'  COURT. 
EXECUTOR,  3. 
TRUSTEE,  2. 
WITNESS,  8. 

It  seems  that  the  Orphans'  Court  has  the  power  to  direct  as  to  future  proceed- 
ings, after  the  reversal  of  a  judgment  on  a  feigned  issue  sent  by  that  court  to  the 
Common  Pleas.  Bull  v.  Towson,  557. 

OUSTER. 

DISSEISIN,  1. 

OWNER. 

SHIP,  1. 

PAROL  CONTRACT. 

VENDOR  AND  VENDEE,  4. 

PAROL  EVIDENCE. 

LEGACY,  5. 

Parol  evidence  to  vary  a  written  agreement  concerning  lands,  or  to  pass  an 
interest  in  them  in  fee-simple  without  writing,  is  inadmissible.  Seitzinger  v. 
Ridgway,  472. 

PARTITION. 

WITNESS,  7. 

1.  Under  the  Act  of  29th  March  1832,  the  Orphans'  Court,  on  the  return  of  the 
inquest  of  partition,  may  make  at  once  a  complete  partition  of  the  whole  estate,  by 
assigning  a  share  to  each  of  the  parties  in  the  order  of  choice  prescribed  by  the 
37th  section,  if  he  will  choose  ;  and  if  not,  by  assigning  a  share  not  selected  by 
any  one,  and  ordering  the  payment  of  owelty  or  security  for  its  payment  to  be 
given  by  those  to  whom  shares  subjectto  it  shall  be  assigned.    Sampson's  Appeal,  86. 

2.  An  encumbrance  upon  an  inheritance,  created  by  the  ancestor,  is  a  good  de- 
fence against  the  payment  of  the  valuation  money  by  the  heir,  to  whom  the  estate 
was  allotted  in  a  proceeding  in  partition  ;  and  this,  whether  that  proceeding  be  in 
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PARTITION. 

the  Orphans'  Court  or  Common  Pleas,  and  without  regard  to  the  mode  in  which 
the  valuation  money  was  secured.     Seatonv.  Barry,  183. 

PARTNER. 

1.  Assumpsit  will  not  lie  by  one  partner  to  recover  from  the  other  a  balance  due 
upon  the  settlement  of  their  partnership  account,  without  proof  of  an  express  pro- 
mise to  pay.     Killam  v.  Preston,  14. 

2.  A  partnership  account  stated  by  one  partner  after  the  dissolution,  and  pre- 
sented to  the  other,  who  retains  it  in  his  possession  for  more  than  a  year  without 
objection  to  it,  is  not  sufficient  evidence,  upon  which  a  recovery  of  the  balance  ap- 
pearing to  be  due  upon  it,  may  be  had.     Nor  is  the  copy  of  such  account  retained  by 
the  plaintiff  evidence  at  all,  without  notice  to  produce  the  original.     Ibid. 

3.  A  note  given  by  one  partner,  after  dissolution,  for  a  debt  of  the  firm,  is  not  an 
extinguishment  or  satisfaction  of  the  original  debt,  so  as  to  discharge  the  other 
partner,  unless  such  was  the  agreement  when  the  note  was  given  ;  and  this  is  a 
fact  for  the  determination  of  a  jury.     Mason  \.  Wickersham,  100. 

4.  The  acts  and  declarations  of  a  partner  after  the  dissolution  of  partnership 
cannot  be  given  in  evidence  to  affect  any  one  but  himself ;  but  if  he  be  both  plain- 
tiff and  defendant  by  virtue  of  the  Act  of  Assembly  of  the  14th  April  1838,  they 
may  be  given  in  evidence  for  that  purpose,  and  to  affect  his  co-defendant  who  acted 
with  him.     Tassey  v.  Church,  141. 

PAYMENT. 

PLEADING,  5. 

PLEADING. 

DECLARATION,  1. 

1.  In  indebitatus  assumpsit  as  well  as  in  an  action  on  a  bond  or  special  con- 
tract, the  defendant  can  only  take  advantage  of  a  nonjoinder  of  another  who  is 
jointly  liable  with  him,  by  a  plea  in  abatement.     Grubb  v.  Foltz,  548. 

2.  In  an  action  of  assumpsit  the  defendant  cannot,  under  the  plea  of  payment, 
give  evidence  tending  to  disprove  the  cause  of  action  set  forth  in  the  plaintiff's 
statement     Hamilton  v.  Moore,  570. 

3.  Quaere,  if  he  can  even  under  the  plea  of  payment  with  leave,  if  no  notice  of 
such  defence  has  been  given  according  to  the  rules  of  court.     Ibid. 

4.  The  plea  of  payment  confesses  the  cause  of  action  set  forth  in  the  plain- 
tiff's statement.     Ibid. 

5.  Under  the  plea  of  payment  the  evidence  may  be  of  payment  in  other  things 
than  money.     Ibid* 

POSSESSION. 

Possession  follows  title,  unless  there  be  adverse  occupancy.  Lewis  v.  Lewis,  378. 

PRACTICE. 

The  court  is  not  bound  to  answer  points  proposed  on  a  trial  which,  according  to 
the  rules  of  court,  are  out  of  time.     Kinky  v.  Hill,  426. 

PRESUMPTION. 

EXECUTOR,  1,  2. 

PRINCIPAL  AND  AGENT. 

1.  In  order  to  visit  a  principal  with  constructive  notice  of  a  fact  known  to  his 
agent,  it  is  necessary  that  such  knowledge  should  have  been  gained  by  the  agent 
in  the  course  of  the  same  transaction.     Bracken  v.  Miller,  102. 

2.  An  agreement  to  place  goods  in  the  hands  of  an  agent  who  at  the  time  was 
insolvent,  for  the  purpose  of  sale,  upon  the  terms  of  his  paying  to  his  principal  the 
invoice  price  of  the  goods  and  retaining  the  overplus  for  himself,  is  not  fraudulent ; 
nor  does  it  vest  in  the  agent  such  an  interest  in  the  goods  as  is  the  subject  of  levy 
and  sale.     M'Culloufrh  v.  Porter,  177. 

3.  The  acts  of  an  agent  or  attorney  done  after  the  death  of  his  principal,  of 
which  he  was  ignorant,  arc  binding  upon  the  parties.  Cassiday  v.  M^Kenzie,  282. 

iv.  — 75  2z* 
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PRINCIPAL  AND  AGENT. 

4.  It  is  the  duty  of  an  agent  to  give  his  principal  timely  notice  of  every  fact  or 
circumstance  which  may  make  it  necessary  for  him  to  take  measures  for  his  secu- 
rity :  and  if  he  fail  to  do  so,  it  is  a  dereliction  of  duty  for  which  he  is  chargeable. 
Devall  v.  Burbridge,  305. 

PRINCIPAL  AND  SURETY. 

If  a  surety  pays  the  creditor,  he  has  a  right  to  a  mortgage  formerly  given  to  the 
creditor  as  collateral  security  ;  but  if  it  be  paid  by  the  principal  debtor,  or  out  of  a 
trust  fund  belonging  to  him,  the  mortgage  is  extinguished,  and  an  assignment  of  it 
by  the  surety  to  secure  moneys  borrowed  on  his  individual  account  is  invalid,  espe- 
cially if  the  lender  knew  before  such  assignment  that  the  mortgage  was  paid  off. 
Kinky  v.  Hill,  426. 

PROCESS. 

When  process  issued  is  legal,  the  plaintiff  is  answerable  only  for  a  malicious 
abuse  of  it ;  and  where  the  circumstances  afford  no  inference  of  malice,  actual 
malice  must  be  proved.  ATCullough  v.  Cfrishobber,  SOI. 

PROTEST. 

BILLS  OF  EXCHANGE,  &c.,  7,  8. 

RECOGNIZANCE. 

STAY  OF  EXECUTION,  1. 

1.  In  a  scire  facias  upon  a  recognizance  of  bail,  the  defendant  cannot,  under  the 
plea  of  payment,  take  advantage  of  any  want  of  form  or  substance-in  the  recog- 
nizance given  in  evidence  to  support  the  writ  which  recited  one  in  due  and  proper 
form.     Abbott  v.  Lyon,  38. 

2.  Where  a  cause  is  remitted  from  the  Common  Pleas  of  one  county  to  a  special 
court  in  another  county,  the  latter  court  may  discharge  a  recognizer  from  his  recog- 
nizance and  receive  another  surety,  for  the  purpose  of  making  the  original  one  a 
witness.     Schuylkill  Navigation  Co.  v*  Fair,  362. 

3.  Such  subsequent  recognizer  is  bound  only  for  subsequent  costs,  and  the  first 
remains  liable  for  costs  up  to  that  time,  and  is  therefore  interested,  unless  the  recog- 
nizance be  specially  worded.     Ibid. 

RECORDED  DEED. 
DEED,  5,  6. 

REFUNDING  BOND. 

ADMINISTRATOR,  2. 

RELEASE. 

JUDGMENT,  5. 

REMAINDER. 

TENANT  FOR  LIFE,  2. 

REMITTITUR. 

JUDGMENT,  1. 

RETROSPECTIVE  ACT. 
ACT  OF  ASSEMBLY,  1. 

REVIEW. 

EXECUTOR,  3. 

ROAD. 

1.  It  is  fatal  to  the  confirmation  of  a  public  road  that  no  order  was  made  by  the 
court  respecting  the  width  of  it     Road  Case,  39. 

2.  A  public  road  cannot  be  located  alongside  of  and  adjoining  another  public 
road  so  as  to  increase  the  width  of  both  exceeding  50  feet.     Ibid. 

SATISFACTION. 

MECHANIC'S  LIEN,  6. 
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SCIRE  FACIAS. 

RECOGNIZANCE,  1. 

It  is  not  necessary  that  the  widow  and  heirs  should  be  made  parties  to  a  writ 
of  scire  facias,  to  revive  a  judgment  and  continue  its  lien  upon  the  land  of  the 
decedent.  The  34th  section  of  the  Act  of  24th  of  February  1834,  is  not  appli- 
cable to  such  cases.  M'Millan  v.  Red,  237. 

SEQUESTRATOR. 

In  an  action  by  a  Turnpike  Company,  a  sequestrator  may  appeal  from  an  award 
of  arbitrators  against  the  company,  and  make  the  oath  and  enter  into  the  recog- 
nizance required  by  law.  Turnpike  Co.  v.  M'Anulty,  293. 

SET-OFF. 

COVENANT,  2. 
PARTITION,  2. 

1.  Set-off  is  only  allowable  in  favour  of  a  defendant ;  consequently  there  can  be 
no  such  thing  as  set-off  against  set-off.     Ulrich  v.  Berger,  19. 

2.  In  an  action  brought  before  a  justice  of  the  peace  to  recover  the  price  of  goods 
sold  and  delivered,  the  defendant  may  give  in  evidence  as  a  set-off  a  special  con- 
tract between  him  and  the  plaintiff  by  which  the  plaintiff  promised  to  do  certain 
work  for  the  defendant,  and  did  not,  whereby  the  defendant  is  entitled  to  recover 
damages  for  the  non-feasance.     Nickle  v.  Baldwin,  290. 

SETTLEMENT 

WARRANT  AND  SURVEY,  1,  2,  5. 

SHERIFF. 

1.  The  proviso  contained  in  the  4th  section  of  the  Act  of  1803,  which  limits  the 
liability  of  a  sheriff's  sureties  to  five  years,  is  not  altered  or  supplied  by  the  Act 
of  1834.     Commonwealth  v.  Rainey,  186. 

2.  If  a  cautionary  judgment  be  obtained  against  a  sheriff  and  his  sureties  for  the 
amount  of  the  penalty  of  his  official  bond,  within  five  years,  a  scire  facias  upon 
that  judgment,  issued  after  the  five  years  have  elapsed,  by  one  who  was,  a  stranger 
to  the  first  judgment,  will  not  entitle  him  to  recover  against  the  sureties.     Ibid. 

SHERIFF'S  SALE. 

LANDLORD  AND  TENANT,  5. 

1.  A  sheriff's  sale  upon  a  mortgage  confers  no  title  on  the  purchaser  to  that  part 
of  the  land  which  lies  beyond  the  line  of  the  county  where  the  sale  was  made ;  nor 
does  it  aid  the  title  that  the  mortgagor  was  present  at  the  sale,  and  made  no  objec- 
tion, but  on  the  contrary  encouraged  it,  by  bidding  himself,  and  after  the  deed  was 
acknowledged,  surrendered  the  possession,  and  looked  to  the  payment  and  satisfac- 
tion of  the  mortgage  and  other  liens  covered  by  the  purchase  money.     Menges  v. 
Oyster,  20. 

2.  The  amount  of  money  realized  by  the  plaintiff  in  a  judgment,  by  means  of  a 
sheriff's  sale  of  land,  must  be  credited  to  the  defendant,  whether  it  be  procured  by 
a  private  contract  with  the  purchaser  or  bid  at  the  public  sale ;  and  if  a  sum  be 
procured  for  the  land  by  means  of  a  private  contract  between  the  plaintiff  and  the 
purchaser,  and  the  land  be  bid  in  for  a  smaller  sum  for  the  purpose  of  making  the 
title,  the  larger  sum  must  be  considered  for  all  purposes  the  price  at  which  the  land 
was  sold  ;  as  well  between  the  plaintiff  and  defendant  as  third  persons  interested 
in  the  price.     Young  v.  Stone,  45. 

SHIP. 

The  owner  of  a  vessel,  such  as  is  responsible  for  supplies  or  necessaries,  fur- 
nished for  her  use  by  the  orders  of  the  master,  is  the  person,  who  having  some 
kind  of  claim  or  title,  has  the  control  and  management  of  the  vessel  and  the  right 
to  receive  her  freight  and  earnings  and  direct  her  destination.  One  who  has  the 
mere  legal  title,  whether  by  bill  of  sale,  mortgage  or  pledge,  is  not  liable  for  debts 
contracted  by  the  master  for  supplies.  Duffy.  Bayard,  240. 

SPECIAL  COURT. 

RECOGNIZANCE,  2. 
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STATUTE. 

Until  the  Judiciary  has  fixed  the  meaning  of  a  doubtful  law,  upon  which  rights 
have  become  vested,  it  may  be  explained  by  legislative  enactment.  0' Conner  v. 
Warner,  223. 

STAY  OF  EXECUTION. 

Upon  a  judgment  on  a  recognizance  to  obtain  a  stay  of  execution,  the  defendant 
is  entitled  to  a  stay  of  execution.  Wolfe  v.  Nesbit,  312. 

STEAMBOAT. 
SHIP,  1. 

SUBROGATION. 

PRINCIPAL  AND  SURETY,  1. 

1.  The  purchase  of  a  debt  entitles  the  purchaser  to  all  the  creditor's  securities 
for  it.     Foster  v.  Fox,  92. 

2.  A  vendor  having  brought  an  ejectment  to  enforce  the  payment  of  a  balance 
of  purchase  money,  obtained  a  judgment ;  after  which  a  creditor  of  the  vendee  paid 
the  money  due,  and  took  a  transfer  of  the  debt :  held,  that  he  was  also  entitled  to 
the  judgment,  and  might  revive  it  for  his  own  use,  and  thus  enforce  the  payment 
of  the  money  against  the  purchaser  of  the  vendee's  interest  at  sheriff's  sale,  al- 
though he  had  subsequently  received  a  conveyance  from  the  vendor.     Ibid. 

SUPERVISOR. 

Upon  the  settlement  of  the  account  of  a  supervisor,  whose  term  of  office  has  ex- 
pired, by  the  township  auditors,  he  may  maintain  an  action  against  the  township 
for  the  amount  ascertained  upon  such  settlement  to  be  due  to  him.  Carney  v. 
Wheatfield  Township,  215. 

TAXES. 

UNSEATED  LAND,  1,  2,3,  4,  5,  6,  7,  9,  10,  11,  12,  13. 
DONATION  LAND,  1,  2. 

TENANT  BY  CURTESY. 
ALIEN,  1. 

A  husband  is  not  entitled  to  an  estate  by  the  curtesy,  out  of  land  conveyed  to  a 
trustee  for  the  sole  and  separate  use  of  the  wife  in  fee  simple.  Cochran  v.  O'Hern,  95. 

TENANT  FOR  LIFE. 

1.  The  declarations  of  a  tenant  for  life  in  possession  cannot  be  given  in  evidence 
to  affect  the  title  of  one  who  claims,  not  through  him,  but  paramount  to  him.     Hill 

.    v.  Roderick,  221. 

2.  A  tenant  for  life  can  make  no  agreement  affecting  the  estate  which  will  bind 
him  in  remainder,  nor  will  he  with  whom  the  agreement  is  made,  or  his  privy,  be 
bound  by  it ;  for  a  contract  binds  both  parties  or  neither.     Ibid. 

TENANT  IN  COMMON. 

ACCOUNT  RENDER,  1. 

UNSEATED  LAND,  9. 

If  two  own  adjoining  lots  and  agree  to  build  three  houses,  the  middle  one  to  be 
built  partly  on  each  lot  by  one  of  the  parties  who  is  to  repay  himself  the  cost  out 
of  the  rents,  they  are  not  tenants  in  common  of  such  house,  but  the  title  to  the 
house  follows  the  title  to  the  soil.  M'Adam  v.  Orr,  550. 

TENANT  IN  TAIL. 

If  tenant  in  tail  institutes  ejectment  for  land,  and  dies  pending  the  suit,  the  child 
and  next  hen-  in  tail  is  such  "  person  next  in  interest"  as  may  be  substituted  under 
the  Act  of  13th  of  April  1807.  Shoemaker  v.  Huffnagk,  437. 

TOWN  LOT. 

UNSEATED  LAND,  13. 

TOWNSHIP. 

SUPERVISOR,  1. 
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TRUST. 

DEED,  3,  4,  5. 

1.  A  purchaser  of  land  charged  with  a  trust,  of  which  he  had  no  notice,  takes  it 
discharged  of  such  trust ;  and  a  purchaser  from  him  will  also  take  it  discharged  of  the 
trust,  although  he  had  notice  of  it  prior  to  the  first  purchase.  Bracken  v.  Miller,  102. 

2.  Where  the  purchase  money  of  land  is  paid  by  one  and  the  title  taken  in  the 
name  of  another,  there  is  a  resulting  trust,  which  the  law  implies  in  favour  of  him 
who  pays  the  money  5  and  this  may  be  established  by  parol  evidence.     But  where 
the  purchase  is  made  and  the  money  paid  by  the  same  person,  and  the  transaction 
involves  nothing  more  than  the  violation  of  a  parol  agreement  to  purchase  for  an- 
other, equity  will  not  decree  the  purchaser  to  be  a  trustee.  Jackman  v.  Ringland,  149. 

TRUSTEE. 

ASSIGNMENT,  1. 
COMPROMISE,  1. 
INTESTATE,  2. 

1.  The  Act  of  14th  of  April  1828  does  not  authorize  the  Court  of  Common 
Pleas  to  appoint  a  trustee  under  a  will  by  which  the  trust  is  annexed  to  the  office 
of  the  executors ;  on  their  decease,  the  trust  must  be  exercised  by  an  administrator 
de  bonig  non.     Olwine's  Appeal,  492. 

2.  If  such  trustee  commence  proceedings  in  that  character  in  the  Orphans'  Court, 
and  they  are  carried  on  till  a  decree,  that  court  has  not  jurisdiction  then  to  decree 
in  favour  of  such  trustee  as  administrator  de  bonis  non.     Ibid. 

UNSEATED  LAND. 

DONATION  LAND,  1,  2. 

1.  A  sale  of  land  by  the  treasurer,  which  was  seated  at  the  time  the  taxes  were 
assessed,  is  void  ;  and  upon  a  recovery  of  possession  by  the  owner,  the  purchaser 
is  not  entitled  to  compensation  for  his  improvements.     Cranmer  v.  Hall,  36. 

2.  A  treasurer's  or  commissioners'  title  for  unseated  land,  does  not  confer  upon 
the  purchaser  a  possession  upon  which  he  may  count  in  claiming  title  by  the  Act 
of  Limitation  :  there  must  be  actual  possession.     Ibid. 

3.  After  an  entire  tract  of  land  has  been  assessed  as  a  seated  tract,  and  returned 
by  the  competent  authority  to  the  commissioners  as  the  triennial  assessment,  it  is 
not  lawful  for  the  assessor  and  supervisor  subsequently  upon  the  representation  of 
a  person  in  possession  claiming  part  of  the  land  to  change  the  assessment  and  give 
part  of  the  land  the  character  of  an  unseated  tract  without  notice  to  the  owner  ; 
and  a  sale  made  upon  such  assessment  is  void.     Larimer  v.  M'Call,  133. 

4.  A  plaintiff  in  ejectment,  who  claims  under  a  sale  by  the  treasurer,  made  in 
pursuance  of  the  Act  of  1804,  must  show  the  original  title  to  be  out  of  the  com- 
monwealth :  the  lapse  of  five  years,  and  the  limitation  contained  in  the  third  sec- 
tion of  that  Act,  does  not  so  perfect  his  title  as  to  enable  him  to  recover  against  one 
in  the  actual  possession  of  the  land.     Btgler  v.  Karns,  137. 

5.  A  treasurer's  sale  of  unseated  land  is  void,  when  it  appears  that  the  tax  for 
which  it  was  sold  was  actually  paid,  although  the  county  commissioners  misunder- 
stood the  payment  and  applied  it  to  another  object     The  error  of  the  officer  will 
not  deprive  the  owner  of  his  land.     Dougherty  v.  Dickey,  146. 

6.  The  Act  of  1815,  on  the  subject  of  the  sale  of  unseated  lands  for  the  pay- 
ment of  taxes,  is  not  a  repeal  of  the  Act  of  1804,  but  only  of  so  much  of  it  as  is 
altered  or  supplied  :  the  limitation,  therefore,  of  five  years,  contained  in  the  third 
section  of  the  Act  of  1804,  is  in  full  force.     M'Call  v.  Himebaugh,  164. 

7.  The  recital  in  a  treasurer's  deed  for  unseated  land  of  the  amount  for  which 
the  land  was  sold,  is  not  conclusive  evidence  of  the  fact ;  but  the  purchaser,  in  sup- 
port of  his  title,  may  show,  by  the  sale-book  and  parol  evidence,  that  it  sold  for  a 
different  sum  ;  and  that  the  surplus  bond  given  by  him  corresponded  with  the  actual 
amount  for  which  the  land  was  sold.     Turner  v.  Waterson,  171. 

8.  One  who,  without  title  or  colour  of  title,  enters  into  unseated  land  which  has 
been  appropriated  by  warrant  and  survey  to  another,  acquires  a  right,  under  the 
Statute  of  Limitations,  only  to  so  much  as  he  actually  cultivates  or  encloses. 
M'Caffrey  v.  Fisher,  181. 

9.  The  title  to  a  tract  of  unseated  land  purchased  by  the  commissioners  at  a 
treasurer's  sale,  after  the  lapse  of  five  years  is  absolute  and  unqualified  ;  and  a  sub- 
sequent purchase  of  it  by  one  of  several  tenants  in  common,  who  were  the  owners 
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before  the  sale  of  it  by  the  treasurer,  will  not  enure  to  the  benefit  of  his  co-tenants 
in  common.     Kirkpatrick  v.  Mathiot,  251.  . 

10.  The  Act  of  1815  on  the  subject  of  the  sale  of  unseated  land  for  the  payment 
of  taxes  was  designed  to  give  effect  to  the  title  without  regard  to  irregularities  in  the 
mode  of  assessment  or  sale  :  and  if  a  surplus  bond  was  given,  although  for  an  amount 
which  did  not  precisely  correspond  with  the  actual  surplus,  it  will  be  attributed  to 
the  mistake  of  the  officer^  and  will  not  vitiate  the  title.     Frick  v.  Sterrett,  269. 

11.  If  several  unseated  lots  of  ground  be  jointly  assessed  by  the  proper  officer, 
and  the  tax  afterwards  apportioned  among  them  by  the  commissioners,  who  order 
each  to  be  sold  separately,  and  they  are  so  sold,  this  is  but  an  irregularity  which 
will  not  affect  the  title.     Ibid. 

12.  The  right  to  redeem  land  sold  at  treasurer's  sale  is  exclusively  in  the  owner ; 
but  if  actually  redeemed  by  another,  it  will  enure  to  the  benefit  of  the  owner,  and 
vest  no  title  in  him  who  redeems  it,  although  he  may  have  been  a  claimant  of  the 
land  at  the  time.     Orr  v.  Cunningham,  294. 

13.  A  town-lot  cannot  be  assessed  and  sold  by  the  treasurer  when  either  the  per- 
son of  the  owner  or  his  property  might  have  been  taken  for  the  payment  of  the 
taxes.     Smith  v.  M'Grew,  338. 

USURY. 

1.  The  receipt  of  money  on  account  of  an  usurious  contract  is  a  consummation  of 
the  offence,  from  the  consequences  of  which  the  party  cannot  relieve  himself  by  a 
subsequent  release  of  the  excess  which  was  usurious.    Kirkpatrick  v.  Houston,  115. 

2.  Under  the  Act  of  2d  of  March  1723,  the  offence  of  taking  usurious  interest  is 
committed  by  every  successive  receipt  of  such  interest,  and  under  the  6th  section  of 
the  Act  of  26th  of  March  1785,  a  suit  to  recover  the  penalty  may  be  brought  within  a 
year  after  the  last  successive  receipt  of  such  interest.     Lamb  v.  Lindsey,  449. 

VALUATION. 

EVIDENCE,  3. 

VENDOR  AND  VENDEE. 

SUBROGATION,  2. 

1.  A  vendor  of  land,  who  has  performed  so  much  of  his  part  of  the  agreement 
that  he  cannot  be  put  in  statu  quo,  and  there  is  no  default  on  his  part  in  performing 
the  residue,  or  he  is  prevented  from  completing  it  by  the  default  of  the  vendee,  is 
entitled  to  specific  performance.     Larison  v.  Burt,  27. 

2.  Where  the  case  requires  it,  specific  performance  of  an  agreement  for  the  sale  of 
land  may  be  enforced  by  means  of  a  conditional  verdict  in  an  action  of  ejectment.  Ibid. 

3.  If  a  vendee  of  land  covenant  to  pay  an  encumbrance  upon  it  out  of  the  amount 
of  the  purchase  money,  which  he  fails  to  do,  by  reason  of  which  the  land  is  sold  for 
the  payment  of  the  encumbrance  and  sells  for  a  price  exceeding  it,  he  is  liable  to  the 
vendor  for  damages,  the  measure  of  which  is  the  difference  between  the  amount  for 
which  the  land  sold  and  the  price  which  he  agreed  to  pay  for  it.   Young  v.  Stone,  45. 

4.  To  enforce  the  specific  performance  of  the  parol  contract  of  a  decedent  for  the 
sale  of  land,  it  is  indispensable  that  the  precise  terms  and  nature  of  it  be  clearly  and 
distinctly  proved :  that  the  vendee  had  taken  the  exclusive  possession  of  the  land  sold 
in  pursuance  of  the  contract  and  in  the  lifetime  of  the  vendor.  Sage  v.  M'  Guire,  228. 

5.  A  contract  for  the  purchase  and  sale  of  land  which  provides  that  a  clause  of 
general  warranty  shall  be  inserted  in  the  deed  which  the  vendor  shall  finally  make 
to  the  vendee  ;  that  the  purchase  money  shall  be  paid  in  four  annual  instalments  at 
specified  times  ;  and  without  specifying  any  time  at  which  the  deed  is  to  be  made, 
shall  be  thus  construed  : — that  the  vendor  is  to  convey  a  good  and  sufficient  title 
free  from  all  reasonable  doubt,  and  clear  of  encumbrances ;  that  the  deed  is  to  be 
made  on  or  before  the  payment  of  the  last  instalment ;  that  the  vendor  may  sue  for 
the  first  three  instalments  as  they  become  due,  but  not  for  the  last,  without  the 
tender  of  such  a  conveyance  as  the  contract  provides  for.     Under  such  contract, 
the  payment  of  the  last  instalment  and  the  tender  of  a  deed  become  simultaneous 
and  dependent  acts,  and  neither  party  could  sue  the  other  without  averring  and 
proving  a  performance  of  or  offer  to  perform  his  part  of  the  agreement,  unless  dis- 
charged by  the  acts  of  the  other  :  and  if  the  vendor  sue  for  the  purchase  money, 
he  must  show  that  he  tendered  a  good  title  before  suit  brought ;  if  he  perfect  his 
title  after  suit  brought,  he  cannot  recover.     Magaw  v.  Lothrop.  316. 
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6.  Whether  a  contract  for  the  sale  of  land  was  rescinded  by  the  vendee,  is  a 
matter  of  fact  which  can  only  be  determined  by  the  jury.     Ibid. 

7.  When  a  contract  between  a  vendor  and  vendee  stipulates  for  the  payment  of 
interest  upon  the  instalments  of  the  purchase  money,  the  vendee  is  bound  to  pay 
according  to  his  contract,  unless  he  can  show  that  it  was  the  fault  of  the  vendor 
that  he  did  not  pay.     Ibid. 

WAGES. 

MASTER  AND  SERVANT,  1, 

WARRANT  AND  SURVEY. 
ABANDONMENT,  1. 
DONATION  LAND,  3. 
IMPROVEMENTS,  1. 

1.  A  settler,  who  makes  his  residence,  by  mistake  or  otherwise,  on  land  previ- 
ously appropriated,  obtains  no  title,  by  settlement,  to  the  adjoining  land,  over  which 
he  has  cleared  and  cultivated  and  extended  his  enclosures.    Adams  v.  Jackson,  55. 

2.  But  if  he  builds  a  house  on  the  opposite  side  of  the  400  acres  of  vacant  land  to 
his  improvements  and  enclosures,  which  he  lets  to  tenants,  who  reside  therein  with 
their  families,  so  as  to  keep  up  a  continuous  residence,  such  residence  may  be  connect- 
ed with  the  vacant  land  cleared,  enclosed  and  cultivated  by  him,  so  as  to  give  him  a 
pre-emption  right  to  the  same,  including  400  acres,  if  there  be  so  much.     Ibid. 

3.  A  survey  made  in  1807,  in  pursuance  of  a  warrant  dated  the  same  year,  upon 
land  described  therein,  for  which  the  whole  of  the  purchase  money  was  paid  to  the 
State,  and  the  surveying  fees  paid  to  the  deputy-surveyor,  who,  in  the  same  year, 
made  out  and  forwarded  a  return  thereof  to  the  surveyor-general  by  a  private  person, 
who,  as  he  testified,  delivered  the  same  to  the  surveyor-general,  who,  upon  the  receipt 
thereof,  said  it  would  not  close,  but  no  communication  was  made  to  the  deputy-sur- 
veyor or  the  owner  of  the  warrant  of  any  objection  to  its  acceptance,  and  in  1830  the 
deputy-surveyor  being  advised  by  one,  who  happened  to  inquire  for  the  survey  in  the 
surveyor-general's  office,  that  none  was  to  be  found  there,  made  out  immediately  a 
second  return,  similar  to  the  first,  which  was  forwarded  and  accepted  ;  Held  that 
the  owner  of  the  warrant  was  not  to  blame,  and  that  his  right  to  the  land  was  not 
affected  by  the  failure  to  have  the  survey  returned  and  accepted.     Ibid. 

4.  If  a  deputy-surveyor,  either  through  mistake  or  design,  in  returning  a  survey 
made  by  him,  excludes  part  of  the  land  included  by  him  in  running  and  marking  the 
lines  on  the  ground  agreeably  to  the  wish  of  the  owner  of  the  warrant,  but  returns  it, 
without  the  knowledge  of  the  owner,  according  to  other  lines  actually  run  and  marked 
on  the  ground,  it  is  the  duty  of  the  owner  to  apply  for  redress  to  the  surveyor-general 
or  the  board  of  property  within  a  reasonable  time  after  he  discovers  the  mistake  or 
fraud  of  the  deputy  ;  otherwise  he  will  be  taken  to  have  acquiesced  in  and  be  con- 
cluded by  it,  and  not  be  permitted  to  controvert  a  right,  acquired  by  another  from  the 
State,  to  the  excluded  land,  whether  acquired  before  or  after  his  return.     Ibid. 

5.  A  defendant  in  ejectment  having  proved  a  title  by  actual  settlement,  it  is  not 
competent  for  the  plaintiff  to  show  that  the  defendant  had  purchased  and  claimed 
under  another  title  by  warrant  and  survey  :  for  even  if  true,  the  prior  title  would 
not  merge  in  the  latter.     Turner  v.  Waterson,  171. 

6.  Superintending  a  survey  or  paying  the  fees,  is  sufficient  evidence  of  ownership 
of  the  application  or  warrant  upon  which  it  is  made,  unless  rebutted  by  evidence 
of  ownership  in  the  person  in  whose  name  the  application  was  entered  or  the 
warrant  was  issued.     Ibid. 

7.  The  superintendence  and  payment  of  the  expenses  of  the  execution  of  a  war- 
rant are  presumptive  evidence  of  ownership ;  but  it  may  be  rebutted  by  proof  of 
the  actual  ownership,  and  then  the  execution  of  it  will  enure  to  the  benefit  of  the 
real  owner.     Orr  v.  Cunningham,  294. 

8.  In  making  an  official  survey  intended  to  adjoin  an  old  survey,  if  by  mistake  it 
does  not  adjoin,  the  error  may  be  corrected  at  any  time  before  the  survey  l>e  returned  : 
and  a  settler  or  warrantee  making  a  survey  and  marking  a  line,  if  he  find  he  has 
not  a  sufficient  quantity,  may  abandon  that  line  and  take  more  at  any  time  before 
another  person  acquires  right  to  the  adjoining  land.     Moris  v.  Hanna,  348. 

9.  Warrant  granted  in  1683  by  the  proprietary,  at  the  request  of  Richard  Wall, 
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Sen.,  and  partners,  late  purchasers  of  1100  acres,  to  survey  a  lot  in  the  back  street 
of  the  city  of  Philadelphia.  A  will  in  1697-8,  signed  Richard  Wall,  devising  his 
estate,  land,  plantation,  &c.,  in  Cheltenham  township,  to  his  granddaughter  in  tail, 
without  survey,  patent,  &c.  of  the  1 100  acres,  is  no  evidence  that  they  are  the  same 
lands.  Shoemaker  v.  Huffnagle,  437. 

10.  The  warrant  being  to  Richard  Wall,  Sen.,  and  partners,  and  the  will  by 
Richard  Wall,  the  tendency  of  the  proof  is,  that  the  warrantee  and  the  testator 
were  different  persons.     Ibid. 

11.  A  warrant  for  a  city  lot  granted  in  1683,  and  remaining  unlocated,  is  not 
capable  of  being  entailed  by  devise  in  tail  of  a  man's  land  and  plantation.     Ibid. 

12.  Such  lot  cannot  be  considered  appurtenant  to  country  land,  unless  the  owner 
of  the  country  land  were  a  first  purchaser ;  nor  can  it  be  so  considered,  where,  on 
the  face  of  the  warrant,  it  was  granted  on  special  request.     Ibid. 

WIDOW. 

DISSEISIN,  1. 

WILL. 

NUNCUPATIVE  WILL,  1. 

WITNESS. 

BILLS  OF  EXCHANGE,  &c.,  2. 
MECHANIC'S  LIEN,  3. 
RECOGNIZANCE,  2. 

1.  The  objection  to  the  competency  of  the  grantor  to  give  evidence  to  invalidate 
his  deed  is  founded  on  interest,  not  on  the  supposed  rule  that  being  a  party  he  is 
estopped,  like  the  party  to  a  negotiable  instrument.     Kronk  v.  Kronk,  127. 

2.  Conveyance  to  A.  and  his  heirs,  the  grantor  is  a  competent  witness  to  prove 
that  the  deed  as  given  and  received  at  the  time  of  its  execution,  was  to  A.  for  life, 
remainder  to  B.  in  fee.     Ibid. 

3.  If  one  who  is  interested  that  the  plaintiff  shall  recover,  be  called  by  the  de- 
fendant and  examined  as  a  witness  as  to  a  particular  fact,  he  is  thereby  made  a 
competent  witness  for  the  plaintiff  as  to  other  facts.     Turner  v.  Water  son,  171. 

4.  It  is  not  a  good  objection  to  the  competency  of  a  witness,  that  he  believes 
himself  to  be  interested  in  the  event,  of  the  suit,  when  in  fact  he  is  not  so.     Cassi- 
day  v.  M'Kenzie,  282. 

5.  In  a  suit  against  a  canal  company  for  raising  a  dam  whereby  the  plaintiff's 
ground  was  overflowed  and  damage  done  to  a  furnace  there  being  erected,  the  de- 
fendants may,  on  a  cross-examination,  ask  the  plaintiff's  witness  whether  a  manager 
of  the  company  did  not  inform  him  of  their  intention  to  raise  the  dam,  he  being 
then  owner,  the  defendants  stating  at  the  same  time  their  intention  to  prove  the 
plaintiff's  knowledge  of  this  notice  ;  and  such  notice  materially  affects  the  plaintiff's 
right  to  recover.     SchuyUdll  Navigation  Co,  v.  Farr,  362. 

6.  A  stockholder  in  a  company  is  a  witness  in  an  ejectment  by  the  company  to 
prove  service  of  a  notice  on  defendant's  agent,  and  the  admission  of  such  person  that 
he  was  agent,  and  that  notice  was  served  on  him.    Union  Canal  Co.  v.  Loyd,  393. 

7.  In  a  suit  in  partition,  a  judgment  creditor  of  the  plaintiff  who  swears  that  he 
has  a  slim  chance  of  getting  the  amount  of  his  judgment,  unless  the  plaintiff  can 
establish  his  right  to  the  lands  in  suit,  is  incompetent  to  be  a  witness  for  the  plain- 
tiff.    Seitzinger  v.  Ridgway,  472. 

8.  On  the  trial  of  an  issue  directed  by  the  Orphans'  Court,  wheVe  a  witness  testi- 
fies differently  from  what  he  had  done  before,  the  opposite  party  should  be  permitted 
to  contradict  him,  by  reading  his  deposition  in  the  same  case,  filed  in  the  court 
which  directed  the  issue.     Bull  v.  Towson,  557. 

9.  It  is  always  competent  for  a  party  to  show  that  the  witness  has  related  the 
facts  trying,  in  a  different  manner,  whether  under  oath  or  not.     Ibid. 

10.  The  application  of  the  rule  in  Starkie  as  to  cross-examining  upon  collateral 
matters,  explained.     Ibid. 
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